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35. . 6 34
(Cro, Eliz. 33, Poft, 225, 1.)

Vide fe&k. 131, 132,

(Ante 22, b. Plowd. 151, 2. 162,
a. Cro. Cha, 400, 54-31 2. Ro,
Adr. 60.}

(Antean. a.)

m){Eiikth}‘Eizﬂ?j; Eisﬁé?l ‘j?txr

amon droit fixe times.

SAUNS fair.
For 1t i3 4 rule in
latvy thiat a rent fer-
vice 1thay be referved
withiout deed.
Ein mefine e
manners fi beafe

] +* ]

thefe be rents fervices,
becaufe fealty is ifici-
desit to thefe Tehts; for
4 it hath bin faid be.
ore) a'leflee for life or
yedrs fhall ‘doe fedlty,
And if a man make'a
leafe at will, referving
a fent, the leflee fhall
not doe fealty, and'yet
the leflor thall diftréine
for the rent of com-
mon Tight..

anddﬂf ‘com-
meth of the word red-

pur

pur

in this chapter, Sect.213. .

IRE‘U&’%O??- Rewerfro

commeth of the La-
tine word zewertor, and fig-
nifieth 'a rérurning -againe’;
and ‘therefore sevesfio tor-
vee eft lahguabr Yerva ' re
wertens  in - poflefione  dona-
toriy five barcdibus fuls, poff
dontim finitumy e, as in the

-cafes that Littleton here hath

-puite ]
Al covient, que Je

reverfion &e. foit - en
e donor ou Jeffor $Se.

"This ‘15 not to be underflood

-only of a reverfion'immedinte-
Iy expeétant upon theygife.or
']enf‘E|

For1f a tnan maketh a

-gift in tayle, the remainder in

tayle réferving a vént, and

Teeepe ‘the reverfion in him-

~felfe, this'is a'rent fervice,

(1) Per an not in L. & M.

Refervant. gy
wer commeth of glm Litine

or Roh. butinP. & Red.

nements a un auler en
taley  rendant a luy
certamn rent per an (1),
i de common droit poit
diftreiner pur le rent
aderére, coment que tiel

done fuit fait fans fait

eft rent” fervice.
mgfme le maner eft, fi
leas foir fait a un fome

dauter vie (2), rendant
al leflor -certaine wrent,
ou pur terme de ans

rendant.certaine rent.
do, i, rem pro re dare, and fignificth yeelding or repaying ;

Of Rents.

FT i home voyloit

doner terres ou te-

ceo que frel rent
Ln

terme de vie, ou

Sect. 21 3.
| M ES en tiel cas,

-~ ~ou ‘home fur
tiel done ou leafe voile
referver a iy rent
Jervice, il covient, que
le reverfion de les ter-
rés &9 tenements  fost
enn le donor on - leffor.
Gar fi home woile faire
Jeoffement - en fee, ou
votle doner terres en
tatle, le remainder
ouftre en jfee fimple
Jans fait, refervant
a luy certaine rent,
tiel pefervation  eft
vord ; spur ceo que nul
reverfion remame en
le.-donor, €3 tiel tenant

(2) Ou d'anter wie not'in'L, & M., or-Roh.'but'in P, & Red.

iw'ehe reign ot kingJohn, a.Inft.ags.  Yetithis feems firange, bocaufe,
“imuchmore enfly wily of recovering his-tenant™s land for defauit of fe
a diltrefs of the land by a' procefs of feifure in-lilg’'own court,
- prohibiting diftrefs of the freeliold exce
Pt was this alteration-of the.o
of Gloucefter and Weltminfter 3 noratt
thevefore, lord Coke's eafe of kin ‘[Iuhn waa-nothing more than a
renfbn of the-reftm
‘procefs 'of eeflarvit in the court bf the 16rd, =T iefe
hird not remembering an inftnnce of reforting tot
the gawelets and the eeffarvit beinprall of arclent dat
wiunlly a very fuflicient, or at leaft a préferable ramedy. Lamb, Perambu
tn-ule, were thiay applicable, ‘except'when-thetenure was in fee,
lang Beon tha pricliceto referve s power of re<entry for
~ thture iave alfo interpofed agninit fe

lﬁﬂl‘cﬂh

it n wthw'r*?!

Jaw,’ h‘y
tivant

endbling landlorda’'to recover pofleflion
s remady of injunétion in equity.

ey from whicl it mnf

nonpayment-of rent on

by ejelintent in- i (pee
‘4o, QGeo, w2 aoa8e Further

Sect. 214. 218

. Vide feft. 334, 216, 226. 252, béing largeiy taken, as well the ftatutes and cuftomes of the realine, as that which
the common law, is included within commern droit.

is properly

Littleton in this his treatife nameth ecom-

ND if a man will
give lands or tene-

ments to another in the
taile, yeelding to him
certaine rentby the yeare,

hee of common right’
may diftraine for the

rent behind, theugh that
fuch gift was made with-
‘out deed’; becaufe ‘that
fuch rent 1s rent fervice.
In the fame manner it 1s,
1f a leafe be made to a
man for life, or the life
of another, rendring to
the leflor certaine rent,
or for tearme of -yeares

rendring
-but of :this I have {poken before

rent.

AU T n {fuch cale,
“~ where a man upon
fuch a gift or leafe
will .relerve ito .him a

rent fervice, 1t ‘behov-

eth, that .the reverfion

of the .lands and te-

nements "be in ‘the -do-
nor or leflor. 'For if a

‘man will make.a feof-

ment 1n fee, or will
giveilands 1n taile, the

remainder over in fec

fimple without deed,
referving’ to him a cer-
taine rent, this refer-
vation is'void 3 for that
no reverflon remaines
in the donor, and .{fuch

| tent

inthe reignof this pringe, the lord of the fee had &
rvice, than by a cefawit in the coure of the king ; namely,

Thylntter mode continued-till the g2, of Hen. 3. took it away, by

] £

t by the'king's writ, and foleaving the tenant's chattels anthe only fubjeét for (hie lord's
d-law, which, aswe npprehend, gnve occafion to
he'utmoft can we account for an earlier ufe of the ul'ﬂ'awif than the 5a. of len, 5. Peihaps,
procefs of egfer in the lord's court, and he might only call

mce; hetween the proceedings‘on the writ of esfawir in the king's conrtand thofe on the
remedies of gavelet and cafawit-are now fallen wholly intodifufe, Mr. Lam-
he cutomary gawelet of Kent in his time, .and the eafes in our books on botl
ba prefumed, that diftrefs of the tenant'agoods is now
ed. 1596, p.g5q4, Nor whillt the others continued
Dooth an Roal Aél 199, But in imitation of them, it hath
yranting leafus for lives ar yearsy and the legil-
flees, o woll to obvidtathe diflioulty from tha nicetics of anentyy for Toifeiture.at common
ﬁtl-mumwr, avto qualify and prevent an abafe of the

"on a hike principle of convenience, n fummary jurifdiétion,

introducing the cefavit by (he ftatutes

is'griven to jufljcen.of the pdace, uhnlmlinf;thnm to ruftore the poﬂ‘afliun to the landlord, where the tenant deferts the premifes in
B

benfe, without leavin

a fuflicient diflye

fervices, 3. Blackft, Comm, 8, ed, 240,
(3) See Brrow Abr, Refervation 46, Dy, & Stud. Dial. 2, c. 1a.

1. Goa,coage Bee further as to the cefavit and other remedica for fubftraction of
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ADVERTISEMENT

TO THE

.- P UR CHASZETR S
OF THE

N E W« E D . T I O N
O F -

COKE UPON LITTLETON.

MR. HARGRAVE takes this opportunity of informing the purchafers:

of the new edition of Coke upon Littleton, that he has determined

to allot a principal part of the enfuing long vacation to the further profecu-
tion of that undertaking; and therefore flatters himfelf, that he fhall be
able to be prepared with fuch additional numbers before next Michaelmas
term, as to be tlien able to fupport a monthly publication with tolerable
regularity till the edicion fhall be completed. It.grieves him, when he
reflets on the paft delays ; and if the numbers already given had not been
publithed, not only without payment of any fub['c:1*iptior1-1noney, but at a
vaft expence of:fime and books without any return of profit to himfelf
hitherto, and he did not p]aﬁ*—: great rcliance on the expectation of a gene-
rous indulgence to an cditor publifhing under fuch circumftances, he thould
fink under the idca of having offended fo many refpeétable perions as have
biven cncouragement to that work. The truth is, that various caufes have
hitherto united to 1mpede the editor’s progrefs. At one time the intenfe
appfi'cation, into which a zecal to execute the undertaking on an enlarged
plan gradually carried the editor, fo fhook his conftiturion and injurced his.
health, that, on that fingle account and without reference to any other caufe,,
it became ablolutely neceflary to fufpend the profecution of the work. This.
was fucceeded by obftructions of another nature : namely, profeflional avo.
'E"cations, and an indifpenfable attention to the private concerns of himfelf and.
family.  But at no time hath the editor yetloft fight of the undertaking ; and
now he cnjoys the pleafure of being fo fituate, as not to fée a profpect of much
futurce mterruption.  Lately tooy he has given an unambiguous proof of his.
intentiom .

!
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intention to complete the edition, by agrecing with the, original proprietors
to purchafe the whole intereft in it at a confiderable price. The con-
fequence is, that he is now become the full and fole proprietor; and unlefs.
the work fhall be continued, he will lofe both all beneficial return for his
paft labors and -expences in the edition, and the purchafe-money he, has
agreed to pay to the late proprietors. From this time, therefore, the great
intereft he has at ftake will be an additional fecurity to the purchafers for
completion of the undertaklng; ,though he cangwith great truth declare,
that none fuch was wanting ; becaufe he trufts, that an anxiety to perform
‘his engagements, in the beft mannér his fituation fhall allow, will ever; operate:
more f’crongly on his mind, than any view to his own perfonal intereft oo

w_*

convenience., S S & ' Y

LoNpor, June 15, 1782,



le % Of Rents.

tront la terre immedi- tenant holds his land
atment de le feignior, immediately of the
de que fon donor te- lord, of whom his

him{clfe a rent for his owne

a' o . -
noit, &e donor hdd’ &c. livelihood. And fometime i1t

hath the force of /awing or excepting,  So as (&) fometime it ferveth to referve a new thing,
wiz. a renty and (J) fometime to except part of the thing in efe that 1s granted. (1)

And 1t is to be underftood, that in the cafe of the gift in taile, leafe for life or years, the
fealtic 1s an incident infeparable to the reverfion, fo as the donor or leflor cannot grant tl:e re-
verfion over, and fave to himfelfe the fealty or fuch like fervice. Butthe rent he %ay except ;
becaufe the rent, although it be incident to the reverfion, yetitis not infeparably incident.
If a man maketh a gift in taile without any refervation, the donee fhall hold of the donor by
the fame fervices that he held over. (#) But otherwife it 1s of an eftate for life or years ; for
there if he referveth nothing, he fhall have fealty onely, which 1s an incident infeparable t’o the

reverfion, as hath been faid.

Le ?"t’ﬂf{l’m(g?"f OZMZ’:*‘L’ en ﬁ'ﬁ’/.!‘.’:’?}?[t.’ﬁ??ﬁ f‘(lli‘- Here it aPpenrcth, thatif a man
maketh a gttt in taile, the remainder in fee, without deed, (#) the remainder 15 good, and pal-
feth out of the donor by the livery of feilin: and foitis of a leafe for life or yearcs, the re-
mainder overin fec ; for the particular eftate and the remainder, to many intents and purpofes,
make but one eftate in judgement of Lasv.  Fide fect Go.

Rem_agzzdfr y N legall latine, is remancre, comming of the latinc word remaneo ; for
that_ (0) 1t is a remainder Or remnane of an cthite 1n lt_lnf.ls or tencmentsy cxpedtant upon a
particulir eftate created together with the fume at onc time, as in the cafes here of Littlcton

appearcth. (2)

Se&t. 216,

word refervo, thatis, to pros
vide for {tore: as when a
man departeth with his land,
he referveth or provideth for

() 8. E. 4. 48.
26. AIl. PL.66. (Ant. 47 a.)
(f) 35- H. 6. 34+

(Polt, 317. a.}

(Ant. 23. a.)

(m) Litt. fo. ¢.

Old tenures 5.

38. E. 3. 7. 33. K. 6. 7.

(n) 40. E. 3. 10. 10, E. 4. 1.
12. E. 4.16.15.E. 4.18

1

18. F. 4. 12, 18. H. 8 4. 8. H. 7.
13. F. N, B.21q. 11. H. 4. 39-
38. E. 3. 36. ¢4. E. 3. &.

(J‘&Ht. 49. b-)

(¢} 2. Co. 51. Cholmelies cafe.
(Ant. 49. a. Plowd. 25. a.
35 .

Seét. 216.

AND thisisbyforce ¢ Uia einptores terra= (a. Ink. goo. Ant. 98. b)
of the ftatute of rum.

ET coo eff per jorce
de le flatute de quia

Hercof 1s {pnken before 1n

emptores terraruin.
Car devaunt le dit cf-
tatute Ji bome fefort un
Sfeoffement en fee fimple,
per fait ou fans Jait,
rendant a luy & ajes
beires certaine reént,
ceo fuit rent [fervice,
& pur cco il puiffort
diffreine de  comimnon
droit 3 & 5’1l fuit nul
refervation  dafoun
rent ne d aftun fervice,
uncore le feoffee tenufs
del feoffor per autiel
fervice, que le feaffor
tenufl oufler de  fon
felgnior procheine pa-
ramont .

Ipfie clrnine leses cupiunty ut jure reganturs

(1) Tn a preceding note Tord Coke aflests, that refcry

But here he is more qualified m expreflion,
[[owever, the former is the more techinloal ufe
The fearning on thas fnject will be foun

Aul, 47. i
El‘ulllll'll- ‘
the latter purpnle,

() bSee Foarad s L an Conting.

(1) From citing thia paflage of the year-hook o
aud from this manner of mentioning the fame paflage
But in Calvin's cafe referring to the fame yo
s the tale to be in the 4th Infhitate,
« which contronls the year<book of R, 3.
Wdered aa quite diftindt

ot hie do@rine in favor of the poft-nati of Scotland,
hetween Bagland and Ireland,

12, Co, 111, 12,
named 3 and [0 he e
year book ol r. Hen. 3
menta more trongly 3
apt inftance to fuppe

opinion on the controverly abount the |
an well g of too much extent,

23, G 3. €. a8, The el of thele Matntes aflerts che legifl

nortance and dedicacy,

. heeanfe Treland, if conl

quia emptores erra-
rum. For before that
ftatute, if 2 man had
made a feoffment 1n
fee imple, by deed or
without deed, yeeld-
ing to him and to his
heires a certaine rent,
thiswasa rent {ervice,
and for this hee might
have diftrained

there were no referva-
tion of any rent, nor
of any fervice, yet the
feoffec held of the
feoffor by the fame
{ervice, as the feoffor

did hold over his iord

next PHI'LU'I]OI][Z.

Rens, 3, etde po§- Lo,

of

common right; and if

thu Chilpl{.‘.l' Ot‘ F?'{Iﬂ.{':rfm:u:gur*,

Sfectione 140,

Per jait ou fans fait,

£9c. For all rent fervices
may be referved without deed
(as hath been faid) and as 1t
appeaveth here.

And at thc common law 1f
a man had made a tcoftment
in fee by parol, he might upon
that feofiment have referved
a rent to him and his heires;
becaufe it was a rent fervice,
and a tenure thereby created.

Et s'il fuit nul re-

Sfervation,&e. le feoffee

tenuft del feoffor per au~
tiels fervices, ¢, This
s cvident, and agreeth with
our bookes (¥) thut in this
cale the law created the te-
nure ; wherein it 1s to bee ob-
{erved, how the law regardeth
cquity and cqualitie without
any provifion or refervation
ol the party.

Sect.

tlon is alwars of a thing newly created out

and allows the weord tobe fo
ol the word; exception heing

Continnation of notes to 141. .

yobitical connedlion

tion, By the twolntte hoth ave annihilared.

1) Trith ftat, ro. .90 22,

4) The Ratute for taking away military tenures
that the adt fhall not be conflined o alter or change

Chilpu 14' rl 7-

[ Richard the Third, aceording ta which
in his 1 2th report, one might infer,
ar-hoolt, he eaplaing it to mean,
Calvin's cafe 22, b 4. Inft, 350, 351,
Lord Coke’s explan
in government from ngland,
We do not, however, mean by

1. Co.,
to he difeomfed ol ina note,
ative power of Great-Britain ove

leavea the tenure by villenage,
any tenure by copy of court=-rodl

4 L

(I‘Lnt- | 4*1. b)

(Dy. 146. b. Ant, a3. 3.)

(*) Britton fol. 100. 2. E. 3.33
5 L. 3. gard. 21. 49 E. 310,
AllL pl. 53 7. H. 40 14,

. 9. avowric 255, 4. 1. G

Liwl. cap. taile Scét,

of the land demifed.

mietimes uted to except pavt of the ting

A more proper term than refervaltion fur
J under the title refervarion in Viner's Abnidgment,

Englifh Natutes donot bindTreland,
that lord Coke was of that opinion.
where Ireland 18 not
Here alfo he cites the
evinces his fenti-
would have been a more
this to ofter any
It in a fubjeét of too much ime
Sce 6. Geo. 1,00 5,22, Q3.0 53 and
¢ Ireland, ind alfo the appellant jurifdic-

cctally

ation in Calvin's cale

an it was before 3 one of the provilocs declaring,
or any fervices incident thereunio. 12. Cha. 2.



Lib. 2. Cap. 12.

]

Britton fol. 100, Fleta lib. g. PE.R fdlif endezzf It

;ﬂ' ﬂl 4. VideSedt. 370, cannhot be a deed indznted

olt. 229. a. unlefle it bee actually indent-
(5. Co. 2o. b;_"fnﬁf"gﬁf}“ ** ed; for albeit the words of
J R the deed be bec indentura,

. 152.&¢c. yet if it be not indented
a"ﬁ%ﬂ;}flﬁndeed, it 15 no indentures
/. “But if the deed be indented,

albeit the words of the deed

be not bec indentura, yet it
is an Indenture. (3)

And it is holden that (p)
if a feoffment in fec be made
by deed poll referving a
rent, this retervation is good ;
for when the, feoffee accepts
the deed and livery of the
land, he agrecth to the rent,
and the rent is referved by
the words of the feoffor, and
not by the grant of the feof-
fee. But ot this more here-
after. In the mean time it
15 to be noted, that of anci-
ent time a deed indented was
called charta cyrographata ;
(4) or charta communis, be-
caufe cach party had a part.
And a decd poll was called
chartade und parte. (q) Charte
autem de purd donatione ot
fimplici penés donatorinm &
ecrus  haredes debent remanere.
Communes wevo duplicari de-
benty, ita quod guilibet habet
partem fuam; wel fi nna fit
tantu, innc in EGRa many
communis amici utrinfque po-
natury falvo cuflodicnda, dim
cutlibet partinm necclfe fuerit
exhiberndnm,

Refervant a  luy.
(r) Note, it is a maxime in
Iaw, that the rent muit be re-
ferved to him from whom the
ftate of the lund moveth, and
not to a ftranger, (/) But
fome doe hold, that otherwife
1t 15 in the cale of the king.

Lit tiel rent eff rent

de?"gé’. It 15 called 2
rent charge, becaufe the land
for payment thercot 1s char-
red with a ditteefle. IF ie
e to the whole value ot the
land, or to the tourth part of

y ("dé
Tl Jofre Ly,
'/3!161 {‘ #"’"

() 8- E. 4. 8. 11. H. 7. 20,
35- H. 6. 34. 20. E. 4. 13.
17. E.3. 12.H.4. 17,

(2. Ro. Abr. 449.)

(¢) Fleta lib, 3. ca. 14,
Britton fol. too.

(1) 12.E. e. fcofments 8. 18. E. 2.
A'f, 381,

(*’“”- {7 . 2. Ro. Abr. 447
Cro. Cha. 28q.)

(/) 35. H. 6. 36,
(2. R Abr. 447. 425. Mo. g3.

168.)

Ol tenures, Brittoneap.G6.164.
. N, B. 210, Bradl, 80,

the value, then che rentis called a fee furme. () Heve J./0leron putteth his

(1) Fee notin L, and M, Roh. and Redm.
(2) Sve polt, Tedt, 341,

(3) The tudenting or eatting in modum dentinm, which i

(4) Mr, Madox obieta to lop C
anciently many chivapraphe we

ment, with Lthe wor
muldle of thofe letters 3 and thus whethey the cuttng was
bind. 2. 20, Cangri Glofs. voce chirarrapha,
ten with the party’s own han,

fengrapba and chirographa are uled
& M. ubj fupra.

Jur fait endent,
Jerva a lyy & g

Jes bewres certain rent,

Jans afcun tiel claufe

Joit deny,

lee’s treating the chivggraphium as altog
¢ not fndented, but cut in the rediline
name ot chirorrapl ‘n‘n]wrly belonged to thofe deeds, which were

chirographum in eapital letters between the

Spelm. Glofu, voce fudentira, Mabill, de Re
apply Lhis explanation to thc/_}w.:,rrn(:bn, and only deferibe the chiragrapba as deeds of

gudw, tit, de ofRe. Archidiae. ¢ 1, in not,
promifcunully 3 and in the opinlon of others,
Bath the cbiragraph and the fudenture, then, wlually importing to be a deed

' L v DL
L ] L Ih@;r !
"-.IJ 1l‘

. Of Rents.

Set. 217,

MES fi bome, per BUT if a man,
Jait endent, a.cel

Jour fair tiel done en
Jee taile, (1) le remain-
der- oufter en Jee, ou
leafe a terme de vie,
le remainder oufler en

Jees ou un feoffment

en feey; O per meme
Vendenture 1l referuve
aluy & a fes beires un
ceriaine rent, &5 que

St le rent foit aderere,

que bien lirroit a [y
G a [es berres a a1f~
treiner 3¢, tiel rent
et rent charge ; pur
ceo  que tielx  terres
ou  tenements  font
charges ove tiel dif-

trefle per jforce de Je

Jeripture tant folement,

(3 nemy de  common
aroit. Et fitiel bome,

Vé-

mife en le fait, que
i poit diftreiner, don-
que tiel rent eff rent

Jecke s pur  ceo que

1/ ne port vener de
aver le rent, fi ceo
per  meane

de t/f/t'rq//é 3 & 51l ne

Juit ungues en cefl cas
Jethe de le rent, il off

Jans remedie, come for-

ra dit apres.

fect. 217,

by
deed indented, at

this day maketh fuch
a gift in fee taile, the
remainderover in fee;
or a leafe for life, the
remainder over infee;
or a feoffement in fee;
and by the fame in-
denture hee referveth
to him and to hig
heires a certaine rent,
and that if the rent
be behind, it fhall be
lawfull for him and
his heires to diftreipe,
&c.fucharentisarent
charge; becaufe fuch
landsortenements are
charged with fuch di-
ftreffe by force of the
writing only, and not
of common right.
And if fuch a man,
upon adeed indented,
relerve to him and to
his heires a certaine
rent,without any fuch
claufe putinthe deed,
that he may diftreine,
then f{uch rent is rent
fecke; for that hee
cannot come to have
the rent, if it be denj-
ed, by way of diftres;
and 1f in this cafe hee
were ncever f{eifed of
the rent, he is with-
out remedie. as {hall
be faid hereafter. (2)
caley, and fo Jid
he

ulually at the top, cver fuppofes two parts, being made in
arder that the pavts when joined may be authenticated by the ﬁmn:n.ufh nl"!]u: cutting.  See as to the ufe and Origin of
tndenting charters in England, Mod, Formular. Anglican. p, 28, 29, of the differtation prefixed,

fndented ov in a frait line,

the fame and we do not apprehend, that lord Coke meant to carry the refemblance farther.

by Meo Madox's abfervation, which feems to [uppole, thongh
Lhe endenmture as wholly the Gune,

too haltily, that lord Coke

ether the fame thing with the
ar form, Mad. Formul, Anglic.
at firlt of two parts written on
Lwo parts, and were alterwards divided by a cut thiough the
fuch deeds were equally
Diplomat. lib. 1. e. 1.

one part, and fo called {from
But the fame perfons allow, that Joretive
they e more commonly fo apphicd, thid,

indenture 1 heeanfea
Differt. p.oag. In faét, the
the fame paper or poeh -

chiregrapha.,

some indeed
being writ-

of two parts, they are fo far

Conlequently he ia not affes o
had confidered the cliragraph and

(5) The
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he 1n the next ﬁ;&mn before, of a claufe of diftrefle generally cranted: (¢/) A man granted a () 7. Co. 28. b Maund’s cale
. Yent out of certaine land, pre confilio impenfo & impendendo, to have and to hold to himand H- ;43- El. in Com. Banco.
to his aflignees for terme of his life, payable at four feafts in che yeare, and for default of ot 1108. inter Maund & Gre-
payment upon demand 1t fhould be lawfull for him to diftrayne; the grantee granted the 37 % :

rent over; the alhignee after onc of the dayes demanded the rent, and diftreyned, and the m}ﬁfiri: 411' ,E;; Re Com. Ban.
diftrefle adjudged lawtull; for he needs not make a4 demand at any of the dayes, as in the  Dyer bag,

X _ ‘ 18, El, Dyer 348,
cafe of re-entry, but he may demand it when he willy for itis only to entitle him to his re- /

. - (Hut, 23. 42. Polt. 1 £4. b. 2. Ro.,
medy for his mcere duty (1), Abr. 426. Dy. e, 12311. 202. :.

204. a. Dy. 51. Plowd. 7. Perk.
f. 101. Mo. 5. Marcl 149.)

D{ﬂ?" eyner, . Hercby (&ci) is iplyed what things arc deftreynabley; which (yide @ 221, Ant. 47 2.)
elfewhere is exprefled ac large.  Alfo where the diftrefle is to be taken in the fame land, and Y

o fome other, which with many differences is fet downc in his proper place:

I{/é‘f'?‘d )C'Im' remedie. Note, that upon a refervation of a rent upon a feoffe-
ment 1n f:cc bv deed indented, (2v) the feoffor fhall not have a writ of annuity, becaufe the
words of relervation, us reddendo, Jolvendo, faciendo, tencndo, refervande, <S'c, are the
words of the fcoffur, und net of the teoftee, ulbeit the feofice by acceptance of the ftate is
bound thereby.

And where Littleton putteth his cafe, when a refervation is made upon an eftate that paf-
{cth _b_v livery, rh_c fame law i .55’ 1fa man ar this day doe bargaine and fell his land by
dfed_ 1ndc11th and 1mrolled fr:curdmg to the {tatute, a rent may be referved thereupon; for
albeit an ute had enciy puffed by the common law, yet now by the fatute of 27. H. 8. cap.
10. the ufe and pofledion patle together, and fo it was adjudeed, * And fo it is of a grant of

(w) 33. E. 3. Annuity ga,
1. H. 4. 5. 26. Afl. Pl. 66.
21, E. 4.

(1. Ro. Abr, 226.)

* Mich. 39. & 40. El. in Com,
Bavco inter Wicks & Tillard.

a veverfion or remaindei, and any other conveyance of lands or tenements, whereby any

eltate doth p:tifc.

A Uxy, fr bowe feifie

de ceiriaiil
graunt, por un jfuit
polle, cu per thdenture,
un annual rent iffuant
bors de mefine la terre,
@ urn auter en jfee,
ou en fee (laile, ou
pur terme d2 vie, &,
evefgue claufe de dif-
treffe, &c. dongques ceo
cft rent charge; & file
grant foit fans claufe
de diftreffe,  dongises
i efl rent feck. Lt
nota, que rcnt fecee
idem eft quod reddi-

lerre

Cedlt.

A LSO 1f a man fei-

fed of ccrtaine
land grant, by a deed
poll, or by indenture,
a yearely rent to be 1f-
fuing out of the {ame
land, to another in fee,
or in fee taile, or for
terme of life, &c.
with a claufe of dif-
trefle,&c. then this is
a rent charge ; and if
the grant be without
claufe of diftrefs, then
1t is arent {ecke, And
note, that rent {ecke

rdem ¢t guod redditis

2,18,

tus ficcus; pur ceo fiwwws; for that no

que nul diftrefle eft in-

crdent a ceo.

diltreflec 1s 1ncident
unto tt.

SEzie de terre. (4

Note, that a rent cannot be
granted out of a pifchary, a
commam, an advowfon, or
fuch hike incorpercal inherit-
ances, butout of lands or te-
nements whercunto the gran-
tee may have recourfe 1o dif-
treyne, or which may be put
in view to the recognitors of
an athie, as hath beene fud
before n this chapter.  Aud
though 1t be out of lands or
tenements, (z) yet it mufit be

out of an eitate that pafleth by

the conveyanee, (as hy uil
Littleton’s cxamples appear-
eth) and not our of a nght:
as 1f the difleitee releale to
the diffeifor of land, referv-
ing a rent, the refervation is
void, B¢ fic de fimilidus.

Grant per fait. #Aif
a man may have a rent by
prefeription,

Rent fecke zdem eff
gruod redditus  ficcus.

'I'hi. teeds no explanation, for Lisleron expounds it himfelte,

Seét.

(¥} 32, E. 3. t11. feir, fac. 100.
q0. L, 3. PL Com. 139.
(Ant. 47. a. 142, a. Vangh, cos,

204 )

Vide fe&. 213,

(2}
s0. E. 3.g. 8. E.
Muoes 1. 9. E. 3. 7.
46. E. 3. 2.

z1. I1, 6. 8. Temp. E. 1.
Al 4e.

* 19 E. 5. Title 34. |
(Ant. 114, a, b, Co. 58

(1) See further as to this difference between a re-entry to avoid an eftate and an entry to diftrain, the {fccond point in
Maund's cale above cited, and Gdb onsents 573.

R O T L T S S S t—

Al rw -

or lervice, not on the cuantun,

word is explained in a like manver by Sir Henry Spelman and the author

- am amm —

_—

- e el pa— = -

See Mad. Firm, Borg. 3,

(<) The true meaning of fro-farm ina perpetual farm or renty the name being founded on the perpetuity of the rent

Here indeed lord Coke feems to intimate the contrary,
hy confining the denomination of fee-furm to vents at leall cgual to the fourth part of the value of the lind; and the

of 1he book of O Tennres, with this diffe-

ronce only, that the latter v iviéls the vadue to a third, See Spelm. Glofs., voee fiodizfirma, and Old Ten. tit-_ﬁ‘r-ﬁrwr- But
it woull be wrong to underftand any of thefe writers, as intending abfolutely and wniverfally 1o excinde all rents of Jefs value §
for the word fee-ferm moft cortanly imports every rent or {ervice, whatever the guantion may bey which s refuved on a
prant in fee and fo lord Coke hinfiIf agrces in another work, citing Britton and other books tor authoritics. 2 Ialt. 44
Wiitt, 164.0.  The lomehimes con ining the term of feesfarm Lo reatn of a certain value il obibly arole, ‘mrtly from the
ftattite of Gones fler, which given the efiit only where the rent amounts to one fomth of the value of the ‘HIH‘ b and payts
ly from its herng mott tfual on geants in feesfarm not to velerve lefy than a third or fourth of fuch value.  8See 6. Eo e 40
F. N, B. 210. C. Ante 142, a0 note 2.~After the latute ol guia emplores granting n fm:*-ﬁum. except h}' the kingy hecame
iﬂlpl".’lﬂi{'.ihh* ! beeinle the grranlor p:n'[ing with the fee tn hy tl|1L‘l'-’I1inﬂ Il‘li‘ that {tarute WHhulI_[ nny revel fion, nmi.m[lmut i\
veverfion there eannot be a reot-forviee, as Liteton himfelf writes in foétion a6, Yet I have feen a modern grant in fee of a
barge eftate v Treland, referving o perpetual rent of preat vilue, Dt fuch rent, confldered asa ft‘l‘-fﬂlm_rﬂﬂh‘ | lhu”llht_ﬂli‘“l'lY
vy, l'lnwvvu, ag inthe cale 1 allude {0, the conve }-"mc l*.;mln'uwt.l Hpower inl*. llu.' glnnlnr and s hetrs Hnltl nﬂl}:llﬂ to
diftrain for the rent when in arteary, and alfo a power to enter and veceive the profita till all arrears Mould be pn‘ld, the rent
mght he good pe n rent-churpe: aud fo oo being confulted T held it to he.—tiner wriling the preceding part of Uﬂﬁ hate,
mofit valuat le colle@ion of now Reports hag been publithed § and in one of the cafen, the lewned reporier has piven a4 note
e hitive 1o foe form rents, which well deforves attention,  See the cale of Bradbury @ Wiight, in My, Donglas's Rep. of Ca,
o B R 6oz, Howeover, 1o Far differ from the Ll mentioned note, as to continue of opinioiy that the term of fre- fur a1y not

properly npplicable to any rents except rents-fervice,




Lib, 2.

(7. Co. #4. 5. Ro, Abr. £37.)

(s) 16. 2. E. tit. Annuity 47.
Vide fell. 314.

{5. Co. 86. 1. Ro. Abr. 8g5.
Hob. 59. Plowd. 439.)

(6) Dott. & Stud. ca. 3. +7. El,
Dyer. 344. b. 45. E. g. Execu-
tor 72. ke A~ LA

(Finch'sLaw 3os. F.N.B.152.2.)

{¢) 3. E. 6. Dyer 6. And
Scrgeante Bendloes reporteth,
that fo was the opinion of the
Court.

(d} 2. H. 4. 13.

Dyer t7. Eliz. 344. b.

(10. Co. 128. Hob. 58. Plowd.
457 2. 1. Ro. Abr. 226.)

(3. Co. 36. aad Mo, 83.)
/%{Jﬁﬁf-{r/l‘f;ﬂf ¥4

grantec (1)

Cap. 12

RENT Céd?‘ge. Here

> it appeareth by Littleton,

that this prima facie 15 a rent
charge, whereof in this chap-
ter fhall be fpoken more at

large.
And fo it 15 of a rent

{fecke.

Home grant. Pu
cafe, that A. be feifed of lands

in fec, and he and B. grant a

rent charge to one in fee, this
primd facie 1s the grant of 4.
and the confirmation of B. but
yet the grantee may have a
writ of annuity aganft both.,
(a) Two men grant an an-
nuity of twenty pounds per
annum to another, although
the perfons be feverall, yct he
thall have but one annuity,
But if the grant be, obliga-
mus nos, &' nirumque nofirum,
the grantee may have a wnt

of annuity againft cither of

them; but he fhall have but
onc fatisfaction.

Briefe de annuitie
i1s a writ for the recovery of
an annuity. (&) An annuity
is a yearly payment of a cer-
taine {umme of money, gran-
ted to another in fee for life
or yeares, charging the per-
fon of the grantor onely.
(¢) But not only the grantee,
but his heire and his and their
alfo fhall have a
writ of annuity. (/) Butifa
rent charge be granted to a
man and his heires;he fhall not
have a writ of annuty againft

the heire of the grantor, albeit
he hath affets, unlefs the grant
be for him and his hetres, (2)

Poet eflier.

Of :Rents.

Selt. 219.

JTEM fi home gran-

ta per [fin fait un
rent coarge a un au-
ter, et le rent eff ar-
reres le grantee poet
eflser, s'1l voet fuer un
Oriefe de annuitie de
ceo envers le grantor,
ou diffreyner pur /e
rent arrere, <9 le di-
[lreffe retainer tanque
il fost de ceo pay. Mes
i/ ne poit faire, ne a-
ver, ambideux enfer-
ole,&8¢c. Car silreco-
ver per briefe dan-
nuity, donques la ter-
re eft difcharge de /e
diftreffe, &c.  Et 51/
ne fuiff briefe de an-
nuitie, mes difiremne
pur les arrerages, &
le tenant fuift fon re-
plegiare, &  donques
le grantee avewa [e
prifel de le  diftreffe
en le terre em court
de record, donques eff
la terre charge, &
la perfon del grantor
difcharge d’ allion d’

dﬂﬂlﬁfy.

Se&! 21 9-

A Lo if aman grant

by his deed a rent
charge to another,
and the rent is bee
hind, the grantee
may chufe, whether
he will fue a writ of
annuity for this a-
gainft the grantor, or
diftreine for the rent
behinde, and the di-
firefle detaine until
he be payd. But he
cannot doe, or have,
both together, &c.
For if he recovers by
awritof annuity,then

the land is difcharged
of the diftrefs, &c.
Andif he doth not {ue
a writ of annuity, but
diftreine for the arre-
rages, and the tenant
{ueth his replevin,and
then the grantee avow
the taking of the dif-
trefle 1n the land in a
court of record, then
1s the land charged,
and the perfon of the
grantor difcharged of
the altion of an-
nuity.

"T'he grantee hath election to bring a writ of annuity, and charging the
perfon oncly to make it perfonall ; or to dittraine upon the land, and to make it reatl.

But if 1 man grant a rent charge to a man and his heires, and dieth, and his wife bring

a writ of dower againft the heire, the heire in barre of her dower clanmes the fume to be

/ ; ‘o -
Al 71, fip [l gy réan annuity, and no rent charge; yet the wite fhall recover her dower; for he cannot deter-
mine his clection by claime, but by fuing of a writ of annuity (as Littleson faith) neither can

A ey .

(¢) 29 Afl p. 3.

the heire have after the endowment an annuity for the two parts; for thut fhould not be ac-

cording to the deed of grant, for cither the whole mufl be o rent charge, orthe whole an an-

nuitfz.
owelty

But Littleton 18 to be underftood with fome limitations (¢) for of a rent granted for
of partition, n writ of annuity doth not lie, becaule 1tis of the nature of the land de-

fecended

(1) Formerly it was doubted, whetheran annnity waa aflignable, thongh afiens were mentioned in the grant; the argument

being, that it was a mere perfonal contra®, and thercfove a chofe in aétion.  See the cafesin 2, Vine Abr. 515, and 3. Vin. Abr.
151, Butinacafe in C, B, 3. Cha, 1. this objefiion, which in firitnels of law carvied force with it, was overruled  Gerrard
v. Boden Hetl, 8o, 1t feema too, that naming qfivns is not eflfential to the making an annuity aflignable, the principle of the
objection to ita being {0 being the fame, whether afigns are mentioned or omitted,  However, Perking in the (peeinl cafe
of an annuity pro confilio impen.dendo requires naming of afigns.  Perk. {L 1o1, Toven then too he queflions the annuity’s being
affignable.  But this was fettled in Maund's cafe 7. Co. 28, b, one point relolved beng, that exprels words would make fuch
an annuity aflignable,

(2) The reafon is ; becanfe ourlaw prefumes, that it is not intended to include the heir in the obligation, where he is not
named 3 and confequently, in the eafe fuppofed by lovd Coke, it is too late to eled to make the rent-charge an annuity after
the death of the grantor. See poft,383.1.384.b, 326,08 10. Co. 128, a, Vin, Abr, Ananity B, Bat thie veafoning faita in application,
if the grantor of the annnity is a body politic, and as fuch hath perpetual continvance,  ‘Thervetore an annuity granted by the
king will bind hig heirs and (ucceflora, thongh not named, his political capncity never dying, but having continuance in his

fucceffor ; and fo it was adjudged the rsth of Elizabeth in Siv Thomas Wroth'scafe.  Plowd. 455,
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fcended: Alfo of fuch a rent as may be granted without deed a writ of annuitie doth not lic,
though 1t be granted by deed. |

[£] And here 1s to be noted; that here is noeleftion given of two feverall things, as if the [f[] Sir Rowland Heyward’s
grant were of an annuitic or a robe yearely, &c. for there the grantor had election at the day ©2i¢ 2. Co. 36. 28. E, 3. g8.
to deliver which he would.  But here is two remedies given for ane yearely fumme, and confe~ 415 3 10- 2 2. H. 4. 22,
quently the grantee fhall at any timc have eleftion to take which of the remedies hee will ; for > E' + 6 36'EH' 6. xo.
in all cafes where feverall remedies be given, the party to whom the law giveth the remedies, ? E. ;.' 14. 'F’?lﬁ_ ﬁ: 515 ;ﬁ'

it giveth him withall eleftion to take which of the remedies he will. (Plowd. 43g. Pott. g10. b.
Mes 1/ ne poet fairé ou aver ambideux énfemble.  For then he thould reco- Hop. é‘f)br- 446. 447 725.

ver one thing twice, which {hould be a double charge to the grantor:
l\Tote, as to eleﬁhqns; thefe diverfities fa‘llowmg: (1) 2. Co. 36. 37. in Sir Rowland
Firft, when nothing pafleth to the feoftee or grantec before elcltion to have the oné thing Heyward’s calé.
or the other, there the election oughtto be made in the life of the parties, and the heir or exe-
cutor cannot make eleCtion.  Butwhen an eftate or intereft pafles immediatly to the feoffee,
donce, or grantec, there clection may be made by them, or by their heires or exccutors.
Secondly, when oncand the fume thing pafleth to the donee or grantee, and the donee or
erantee hath cleétion inwhat manner or degree he will take this, there the interéft paffeth
iminediately, and the partie, his heires, or executors, may make eleétion when they will,
Thirdly, when eleCtion 1s given to {everall perfons, there the firft cleftion made by any of
the perfons fhall {tand.
Fourthly, in cafean election be given of two feverall things, alwaies he, which is the firft
agent, and which ought to doe the firft aét, fhall have theele¢tion. As if a man granteth a rent
of twentic fhillings or a robe toone and to his heires, the grantor fhall have the ele@ion ; (I- Ro. Abr. 725 Ant. 46. b.
for he 1s the firft agent, by payment of the one, or deliverie of theother. Soif 2 man maketh Flﬂwd' 6. Polt. 146. u. Hob.
a leafe, tendring a rentor a robe, the leflee fhall have the clection can/d qud fupra.  And with 4]
this agree the bookes in the * margent. { ¢] Butif I give unto you one ot my horfes in MYy *g.E. 4 36.b. 1q. .
ftable, there you fhall have the clection; for you fhall be the firft agent by taking or feifure 1. 5. E. 4. 6. b. '11.3'b:. ‘3:1‘3?1':111:
of one of them. And 1if one grant to anothér twventie loads of hazill or twentie loads of 27- t1. Afl. p. 8. 2g. Afl. 55
maple to be taken in his wood of D. there the grantee fhall have election ; for he ought to doe 3: & 8- tit: All. 175,
the firft a&t, s. to fell and take the fame. :43-(:13- 3- tt. Barre 194,
Fiftly, when the thing grantedis of things annuall, and are to have continuance, there the %5' AT
glz Ho» 23 a,

eleftion remaineth to the grantor, (in cafc where the law giveth to himn eleftion) as well
after the day, as before.  Otherwife it 1s when the things are to be performed wnicd wice. And
therefore it I grant to another for life an annuitiec or a robe ar the feaft of Eafter, and (Ant. go. b. 6. Co. 45.)
both are behind, the grantee ought to bring his writ of annuitie in thedisjunétive ; for if he
bring his writ of annuitie for the one oncly, and rccover, this judgement fhall determine his
election forever ; for he fhall never have a writ of annuitic afterwards, but a feire facias up-
on the faid judgement. Which reafon, Fitzherbert, in his Natura Brevium, (2) not obferving,

held an opinion to the contrarie.  Butif I contract with you to pay unto you twentic fhillings 9- E- 4.36. 13 E. 4. 4. and the
other above {aid bookes.

‘obe at feait of Eafter, after the feaft vou may bring an aétion of debt for the one o
or a robe at the ) } y g e ne or (Plowd. 6. 1. Ro. Abr. 726,

tor the other, _ _
Sixtly, the feoffee by his at and wrong may lofc his ele¢tion, and give the fame to the

feoffor. As if one infeoffe another of two acres, to have and to hold the one for life, and the
other in taile, and he before eleétion maketh a feoffment of both ; in this cale, the feoffor fhall

enter into which of themn he wil'l, for the adt and wrong of the feoffee. (3)

Sil recover en briefe de annuitie donques ¢ff la terre difcharge de

dﬁrqﬁ. Here 15 to be obferved, that this determination of the eledtion of the grantec

muft be by aftion or fuitin counrt of record ; 4] for albeit the gir:mtcc diftreine for the rent, 47 14, El, Dyer. g344. Db.
yet hee may bring 4 writ of :_mr}uitic m}d clllclmrgg the land. And Littleton putteth his

cafe here furcly upon i recoverie ma writ of annuitie. [/] But if the grantee doth bl:lng A 7] F.N. B, ss2. a.
writ of anpuitie, and at the returne thereof appearc and count, this 15 a determination of 4. 11 9. 34. b,

his ele@ion in court of record, albeit he never proceedeth any further. [£] As if awife [4) s2. K. 2, Dower 158,
be endowed ex affinfu patris, and the hufband icth, the wife hath clection cither to have

her dower at the common law ov ex affenfu parris (4) ; if the bring a writ of dower at the
common law, and count, albeit flie recover not, yet fhall fhe never after claiime her dower

ex affenfu patris. . ' _
(7] So if the grantec bring an aflife for the vent, and make his plaint, he fhall neverafter [/ 1o, £, 400,

bring a writ of :mnuitiy. But_th:.:: purchafing ‘uf g writ of annuitie, and u:_mrric of 1t m
court ol record, or of an affife, 13 no determination of the eleftion ; becaufe an eftranper

may purchife a writ in the name of the grantee, and enter it of record @ but it the grantee ip-
pmfru thereunto, &c. then chis doth amount to a deternunaton of his election, as hath been fid,

Son
(1) Lord Coke extra&s the fix following rulea concerning eledtion 2w batinm from his own Reports.  Sec 2, Co, 36, b,
(2) See F. N. I8, 152 G, | | N
arant be to hold one acre for life and the other in fee, and donee makes feofflment of one acre only, it is an

} But if the g . ‘ oth i _
clﬁftinn to have the fee of that 3 and this bemng lawiol nothing is forleited. Pala 0 78, Plowd, 6. b.

(4) Sceace. before feél 41, -
4 L

L 5



(’_'i I“ftﬁ 113?1-) - Son replegmré.- \ Liittheton fpeke - tromtediately before of wn breife d’annnity, but
;,I::;E PR here he fuith fon replegiare ; becaule goods may be replevied two manner of wayes, wiz. by
W.i.ca 15.17. W. . ¢a. 39. Writ, dndithat s by the common law;: or {ry pleint; and' that 1s by the ftatutes for

Fleta, lib. 2. ca. 4o, the.more {peedy having againe of their cattell and goods. A replegiare lyeth, as Littletos
here-téacheth us, where goods are diftreined and impounded;” the owner of the goods may
have a writ de replegiari facias, whercby the {lierife is commanded, taking fureties in

- }5 . = "
that behalfe, to redeliver the goods diftreined to the owner, or upon complaint made to the
Mirlbr. ca. 21. fherife he ought to make a replevy in the countrey. Replegiare is compounded of re, and
(Dokkr. Plac. 314.) . plegiare, as much 26 to-fay, as to redeliver upon pledges or furetics; and in the ftatute of

fr: ltt.}i{i‘tt?; I:t;mmc de Vie. 17, Marlebridge, deliberare is ufed ftor replegiare. [#] And thc”{hcrife ought to take two
ra] W, o co 2. Fletay lib. 4 kinde of pledges, onc by the common law, and they be plegi elé profequendo, and another
ca. 5. 4. H. 6. 15 by the ftatute, wiz. plegéi de retorno habendo, Fide feét. §8. what things may lawfully be di-

fireyned, whereupon a replegiare may be fued. The tormes of the writ you fhall reade m

* Regiftr, F. N. B. 68. the Regifter and F: N. B, ¥ o
(2] 3 E.3. 74 6 H. 4. 2. &  [#] ltisa generall rule, that the plantife muit have the property of the goods in him at
39. 9. H. 6. 39. z0. H. 6. 19 the time of the taking. [o] But yet 1f the goods of a villeine be diftrayned, the Lord of tl}c
0] 33 E. g. Replev. 43- 42- B yilleine fhall have a replevy ; becaufe the bringing of the replevy amounts to a clayme 1n
 18.9. H. 6. 25. E N. li'{ ﬁ?‘ law, and vefls the property in the plaintife. But in that cafe if the goods of the villeine be
0. Ho 7. 9 19- B 3 e -taken.by a trefpafler, the lord thall have no replevy ; becaufe the villetne had but a right,
2. E. 9. 18. 11. H. 4 17.  {p] But there is two kinde of properties; a generall propertic, which every abfolute ow-
.4, E 3o 12. 48 E. 3. 20. nor hath; and a fpeciall propertie, as goods pledged or taken to manure his lands or the like ;
H. 4. 17. and of both thefe a replegiare doth lye.
Ro. Abr. 430. Plowd-524) " Apd dlbeir it be provided by the ftatute of Marlebridge, cap. 21. quod wicecomes poff queria
arlbr. ca. 21. moniam iade fibi fadlam eay fine impedimento vel contradictione cjus qui dicle averia ccperity delibe~
0. E. 3. 22. g1. E. 3. rare poffit, &c. [¢] yet where the defendant claimes property, the fherife cannot proceed ;
plove 35 & 4 for it s a rule in law, that property ought to be tryed by writ.  And therefore in that cafe
' I'.I' ‘i 2?' 28 3;:' I1. 6. where the tryall 1s by pleint, the plaintife may have a writ de propriciate probandi di-
ffﬂi ;‘af Loy ]gﬁ;r 173. rected to the fherife to trie the propertie; and if thereupon it be found tor the plaintife, then
21. E. 4. 66. the fherife to make deliverance, (for fo be the words of the writ) and if for the defendant,
(2. Ro. Abr. 431.) he can no further proceed. But that is but an enquefl of office ; and tlmreforg: if thereby it bee
found againft the plaintife, yet he may have a writ of replevy to the fherifc; and if he re-
turne the claime of propertie, &c. yet fhall 1t proceed in the court of common pleas, where the
propertie fhall be put in iffue and finally tried.  And the f{herife may take a pleint upon the
faid alt out of the county, and make replevyn prefently ; tor it fhould be inconvenient for
the owner to forbeare his cattell till the county day.
(15 E 338 11 H. 4 4 [7] 1tis to be noted, that a man cannot claime propertie by his bailife or fervant; and the
1 2. Propr. Prob. 6. reafon 18, for that if the clayme fall out to be falfe he fhall be fined for his contempt, which
the lord cannot be unlefle he maketh clayme humfelfe ; for nemo punituy pro alieno delicto (1).
In a fpeciall cafe a man may have a replevyn of goods not diftreyned. As if the mefne
put in his cattell in licu of the cattell of the tenant paravaile, that he 1s bound to acquite, he
{hall have a replevyn of thofe cattell that never were diftreyned.
31. E. 3. Gage deliver. 5. It a man by his deed grant a rent with claufe of diftreflfe, and grant further, that hee
| fhall keep the goods diftreyned againit gages and pledges, untill the rent be puayd, yet fhall
(Poft. 282, b, Do&. & Stud. the fherite replevy the goods diftreyned ; for it is againft the nature of fuch a diftrefle to be
129- b.) irreplevifable, and by fuch an intention the currant of replevyns thould be overthrown to
the hindrance of the common wealth ; and thercfore 1t was difallowed by the whole court,
Bratlon, lib. 4. fo. 238. 3. & b- 311 wwarded rhat the defendant fhould gage deliverance, orelfe goce to pril}(;n. And Brafon
is of the fame opinton ; for he faithy Fodem nods de wid obfirudta, per breve quod juflicict propeer
communem utilitatem, ne tranfenntes ive din impediantur, quia hoc ¢ffit commune damnum ; & in
hoc wicecomes &5 gufliciarii faciant ficut _ﬁ?ﬁrr dretentionem awveriornm contya vadinm plegii, propier
communens utilitatem, ne animalia din inclufa pereant ; which in mine opinion is an excellent
point of learning.
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+8. E. 3. g2, 3. H. 4. 12. I the beafts of divers feverall men be taken, they cannot joync in a repleg. but every

34. H. 6. 37. 2. L. 4. 23 one muft have a feverall replevyn (2). Andf{oin a replevynitis 4 good plea to fay, that the

(5. Co-19-2.) property i1s to the plaintife and to a {tranger; and where there be two plaintifes, that the
property 1s to one of them.

Regilt. fol. 133. Bradl. fo. 121, ‘here 18 alfo a writ de homine veplepiando.  But Littlcton 13 ready to give you further ine

& 154, W. 1. ca. 1 Tleta, firuétion : therefore heare him.
Ith. 2. ca. 2. F. N, H, 06. b,

Et avowa /e P”-/E'r &c. en court de vecord. Yiercit appearcth, that an avowe

ry in court of record, which 1s 1n nature of an aétion, 18 a determination of his cle¢tion be-
fore any judgement given (3). And this 13 a2 good proofe of that, which hath beene formerly
faid of the writs of annuity and aflife (4).

Iledlio

(1) Thirisexnhined to be intended only in refpe@ to the county courty for in the king's hench the bailifl is not liable to a
fine; and thercfore it has heen held, that there one may make conufance and claim property by a bailiff, Adj. in Hamficad
2, Oldham, 1. Lev, 90, and 2. Keb. 441,

(2) Butin favor of liherty, the law permits two to join in fuing the writ o bomine replegion o. T N D 66, IF,

(3) Acc. pofl. 268, a. Fo N, B, 153, A,

(4) Sevante 5.



Lib. 2. Of Rents: Seé&t. 24.0.

Eleilio femel falla & placitum teflatum non patitur yegreffunt.
RQuod fetuel placuit in eleclionibus amplins difplicere non potefts .

If a rent charge be granted to 4, and B, ind their heires; 4. diftreyneth the beafts. of thé
grantor, and he {ueth a repleyin; A. avoweth for himfelfe, and maketh conufance for B; A.
dycth and B. furviveth : B.{hall not have a writ of annuity ; for in that cafe, the €leftion and
avowry for the rent of 4. barreth 5. of any ele€tion to make it an annuity, dlbeit he affented
not to the avowry, S

But here is another diverfity to be obférved bétweené the café aforefaid of the grant of the
rent where he (as hath beene 1a1d) may make it either reall or perfonall, ahd when a.man
fnay have election to have {everall remedies for a thing that is meerly perfonall or meerly reall

‘146

21. H. 6. 24. per Newton,
27. H. 6. 4.

from the beginning. As if a inan may have ai ation of account or an action of debt at his 28 g 3- 893- I;b
leafure, and he bringeth an ach ; ‘€ to 1 ] i 27. L. 3 g Do
P , Al ring on of account and appeare to 1it, and after 1s nonfuite, yet (6. Co.7. 2 Ant, 13, 2:)

may he have an action of debt afterwards ; becaufe both ations charge the perfon. The liké

law is of an affife and of a writ of entry in the nature of an affife, and the like.

JTEM, f homé woile

qu'un auter averot
un rent charge 1ffu-
ant bors de fa terre,
mes 1l ne vole que [a
perfon  Joit  cbarge
en afcun manér per
briefe d annuitie, don-
gues il poit aver tiel
claufe en la fine de
fon jfast:  Provilo
femper, quod pre-
{fens {criptum, nec
aliquid in eo fpecifi-
catum,nonaliqualiter
{fe extendat ad oneran-
dam perfonam meam,
per breve vel altio-
nem de annuitate, fed
tantummodo ad one-
randum terras & te-
nementa mea de an-
nualiredditu prediét,
&c. (1) Dongues la
terre ¢ff charge, & Il
perfon del grantor dif-

charge.

Seét. 220,

ALSO if a man
~ would that ano-
ther fhould have a
rent charge ifluing
out of his land, but
would not that his
perfon bee charged in
any manner by a writ
of annuity, then hee
may have fuchaclaufe
in theend of hisdeed:
Provided alwazies, that
this prefent writing,
nor any thing therein

Specified, fhall any way

extend to charge my
perfon by a avrit or
an abtion of annuity,
but only to charge
my lands and tene-
ments with the yeare-
ly rent aforefard, Oc.
Then thelandis char-
ged,and the perfon of
the grantor difchar-

oed.

judgement

Y this feftion it appeara
eth, that when 1n a
gencrall grant the law doth
give two remedies, that the
grantor may provide that the
grantee fhall not ufe one of
them and leave the party to
the other (2). Butwherethe
grantce hath but one remedy,
there that remedy cannot
be barred by any provifo;
for fuch a provifo fhould be
rcpugnant to the grant,

De annualt redds-
fuy, &Gc.  Here by (&c.)

and the confequent of this
fetion bee implyed divers
excellent points of learning,

wviz. If 2 man by his deede
granteth a rent charge out

of the mannour of Dale
(wherein the grantor hath
nothing) with fuch a provifo

that it fhall not charge his

perfon ; albeit the repugnan-
cic doth not appeate 1 the
deed, vet the provifo taketh
away the whole cffet of the
grant, and thercfore s in
of law repug-
nant ; for upon the matter it
s but a grant of an.annua
ty, provided that it fhall not
charge his perfon (3). For
which caufe our author
puttcth his cafe of a rent
charge ifluing truly out
of land, But if a man bi,r

his deed grant a rent Chﬂl‘]".[e out of land, provided that it fhall not charge the land,

albeit the grantee hath a double remedy,

as hath beene fnid, yet the provifo 1s repug-

nant; becanle the land is exprefly charged with the rent, but the writ of annwity s

but mplyed 1n the gran

and {uflicient remedy left tor the grantee;
the reflraint of bringing a wiit of annuity.

t, and thercfore that may bee reflraimed withour any repugnancie,
for which caufe our author poatteth his cafe ot
And yet mn fome cafe wherz there 1 a provilo

134

(1) For the operation of this fort of prewifs, lce Dy, 222, A and 2. Co, 73+ 2

(2) Sce pofl, 2566, a. & b. 393- 4
(3) Accsin Brediman’s caliey 6. Co. 58D,

28- Ht 8; ﬁiﬂr 9- b.

(Hob. %2.)

(1. Ro. Abr. 227. Hutt. 33.)

So it was refolved by the jufticed
in 11. . 8. as jullice Spilman
reporteth.

g. H. 0. 53



1.ab. 2.

6. Eliz. Dier 227.

(4. Co. 49. a.
G‘f Co. 41. b. Polt. 162. a.)

(Poft. z03. b. 2. Co. 72. 2}
(

a2, All. p. 1.
Vide leét. 384.

(Cro. Eliz. 837. 1. Ro. Abr.

§90. Mo. 811.)

* Lib. 3. cap. de¢ condic,
{elt. aba.

(10. Co. 139. a. Hob. 1g91. Cro.

Cha. 555-)

(2. Rb. Abr. 424.)

7. Co. 39. b.

ﬁ/ﬁﬂt‘ﬁf que 1/ poct rz’{/z’r'f_’yufr.

Cap. %, Of Rents. Se&. 221.

" in the deed that the grim't‘cc fhall riot in any fort charge the perfon of the grantot fencrally,

notwithftanding the perfon of the grantor {fhall be charged. As if a man grant a rént charge
out of certaine lands to another for life, with {fuch a prn-v{_/'a s the rent is b.ehmdc; the granteg
dyeth; the executors of the grantee fhall have an action of debt againft the grantor; and
charge his perfon for the arrerages in the life of the grantee ; becaufe the executors have no
other remedy againft the grantor for the arrerages for diftrcine they cannot, becaufe the
eftate in the rent is determined, and the provifo cannot leave the executors without remes
dy, as appeareth by that which hath beene faid. (1) And thetefore our avithor putteth his cufe
of a rent charge continuing, And herc 1s to be obferved, that this word (prowifs) hath dia
vers operations. Somctime it worketh a qualification or lumitation; and {o 1t is taken here,
and often in our bookes; fomettme a condition ; and fometime a covenant: whereof - you

fhall rcade more hereafter, fedf. 320,
En le ﬁ?@f de ﬁﬂ f ails  Here Littleton putteth his cafe of one deeds But though.

the grant be generall, and want fuch a provifo, yet may the grantee by another deed by
way of defeafance grant, that he fhall not charge the perfon of the grantor, and thatif hee

bring a writ of annuity that the rent fhall ceafe. : -
- Nec aliguid in eo [pecificatum non aliqualiter fe extendat, &'c. Here is
to be obferved a double fl*egativc‘, necy and son, which in grammaticall confruétion amount-

cth to an affirmative ; for Negatio defdruit negationem, ' ambo facivut afirmatioum, Yet the

faw, that principally refpecteth fubftance, doth judge the provifo to be a negative according
to the intent of the parties, and not according to grammaticall conftruction, to the end the

provifo may take effcét; and the like you fhall ﬁqdc hereatter m -Littleton. ¥ Mala Srammatis
ca non vitiat cartam. Here our author putteth his cafe o_f' one grantor. Putthen the cafe,
that 4. and B. being joyntenants of lands in fee by theinr deed grant a rent clzarge out of
thofc lands, provided that the grantee fhall not charge the perfon of 4, 1In this cale if the

grantce bringeth a writof annuity, he mufl charge the perfon of 5. only,

Seét. 221,

JTEM, f home fait ALSO, if one make .

t1el fair en tiel a deed in this
maner, que fr A. de manner, thatif 4. of
B. ne joit annuelment B.benot yearely pay-
pay al feaft de Noel ed at the feaft of
pur terme de fa ‘wie Chriftmafie for terme
xx.s. de loyal mony, of his life xx.s. of

Q?Eﬁ A. de B.

Here wanteth words to
precede thefe, viz, gre i
grant al A, de B. (. gue f
A. de B. &9c. as 1t appeareth
1 the originall, (2) and fo it
appearcth 1n the clofe of this
lechion, viz. Mes granta tant-

And without fuch a grant the

‘Plowd, 139.)

(1) At firit this may feem contradicted by the ft
tenant for lite of a- rent charge had no remedy at common law for arrears due to their te ftator.
place oblerves, that the preamble of 32, H, 8. fhould be underftood to
autre vie, {olong a8 cefluigue w'e lives,

(1) 'T'he words, here ftated by L.ord Coke to be

[rreffe.

claufe fhould be imperfedt.
Pur ceo que le man=

nor eft charge ove le

rent per wvoy de di-

And yet no rent
15 cxprefly granted out of the
mannor. But, by the grant
chat he fhall diftrcine for
{uch a yearcly fumme of mo-
ney, in judgement of law the
mannor 18 charged with the
rent ;3 but the perfon of the
grantor cannot be charged,
becaufe he exprefly granteth
no rent, for that would
chiarge his perfon, but that
the grantec fhould diftreine,
i&cc.[ which only chargeth the
andd.

Poft. 162, .

(3) In L. & M. and in Rob. &¢. is added,

que adonques bien lir-
roit @ meme cefluy A.
de B. a diftreiner pur
ceo en le manor de
F. &c. ceo eff bone
rent charge ; pur ceo
gue le manor eft charge
ove le rent per woy
dedifires(3); & uncore
la perfon de celuy, que

Jait tiwel fair, eff dif-

charge en tiel cafe de
altion d annuitie, pur
ceo que 1l ne granta

per  jon fait  afiun

in the original, are not in [, & M. or Roh,.

lawfull money; that
thenitthall belawfull
for the faid 4. of B. to
diftreyne for this in
the mannor of F. &c.
this 1s a good rent
charge; becaufe the
mannor 1s charged
with the rent by way
of diftrefle; and yetthe:
perion of him, which
makes fuch deed, is
dilcharged in this cafe
of an aéion of annui-
tie, becaufe he doth

annuitie

atute of 32, H, 8, ¢. 37. according to the recital of which the exccutors of

But Lord Coke in another

apply not to tenane for his lifc only, but to tenant pur



Lib. 3. Of Rents. Sect. 221. 14.7

annuitie ale dit A.de not grant byhis deed any  Que il poet diftreiner
B. mes granta tant- annuitie to the {aid 4. of pur tiel annuty, &e.

Jfolement, q'il pot B but granteth only that  Here by (€9c.) many points - A
diftreiner pur tiel he may diftreine forfuch worthy of obfervation arc im- 15T PAY e d B ST
. o .7 plyed, wiz. if a man feifed of & 723 " 0 (1) Annuity 52
ﬂfl?ZZ!ZfZE, Ofa annultic, & C. lands 1n fee bindeth his goods 5:5 71; g?'gruut 64. y o
and lands to the payment of a yeurly rentto 4. de B. this is a good rent charge with power to
diftreine, albeit there be no exprefle words of charge, nor to diftreine,  Or in thete words,
Obligo manerinm nienm de C. & omnia bona in diflo manerio exiftent A, de B. in annuo redditu de
wxs. ad diftringend’ per balivum domini regis pro redditu praediélo. By this grant a rent charge
{Tueth out of the mannor; and where the words be, ad d;firingendum per balivum domini regis,
this is for the advantage of the grantce. And therctore the king’s baily fhould be but his
minifter to diftreine for his rent; and that which he may doe by his fervant, he may doe by
himfelfe, or by any other of his fervants (2).

If a man by decd grant a rent of forty fhillings to another out of his mannor of Dale, to
have and to perceive to him and his heirs, and grant over by the fame deed, that if the rent
be behind, that the grantee fhall diftreine in the mannor of Sale (be the mannorof Sale n the
famme county ot in another county, and bee this grant by one deed or divers deeds) the rent
is onely iffuing out of the mannor of D. and it is but a painc that he fhall diftreme in_the
mannor of S. ; but both the mannors are charged, the onc with the rent, and the other with a
diftreflc for the rent ; the onc iffuing out of the land, and the other to be taken upon the land.
And whereas our author puts his cafe of a grant for life; {o 1t 1s 1f I grant to you, that you
and your heires, or the heires of your body, fhall diftreine for a rent of forty flullings within
my mannor of §. this by conftruction ix] l-.;m:.*r {hall amount toa grant of a rent out of my mannor
of S.in fee fimple or fce taile ; for it this fhall not amountto a grant ot a rent, the grant
fhall be of little force or effect, if the grantee fhall have but a bare diftrefle and no rent 1n
him ; for then he fhall never have an aflife of this, 8&c¢. And this is the reafon, thatit 1s {o
often ruled and refolved #, that this amounts to a grant of a rent per conftruftion of law, z¢ * 3 E. 3. 12. 3. All. p. 7. 14.
res magiswaleat, And all this is neceflarily implyed in the (¢.) and in this cafe the grantee 2‘{{' P1§4L 16. ‘E 35{;11‘3{””:
fhall not have a writ of annuity, as our author faith. And‘ whereas our author putteth his Bé A, 15, 3'4% = 3'. .8 32

cafe where the diftrefle is to be taken 1n the fame land out ot which the rent by conftruction 8. H.4.19. . H.6. g.22. H. 6.
of law 1s iffuing, hercby 1s implyed, that 1f a rent be granted out of the mannor Gf.D:. and the 11.

grantor grant over, that if the rent be l?clnndc, the grantee thall diftreinc for the iame rent (5. Co. 55. Polt. 213.)

in the mannor of S. this is but a penalty in the mannor ot S, for three caufes,

Firt, the law nceds not to make conftru@ion that this thall amount to 2 grant of a rent,

for here a rent is exprefly granted to be iffuing out of the mannor of D. and the Rartics‘ have
exprefly limited out of what land the rent fhall iffue, and upon what land the diftrefie fhall
be taken, and the law will not make an cxpofition acainft the expreflc words and intention of
the parties when this way ftands with the rule of the law. Luotics in werdis nulla eff ambis
guitasy ibi nulla expofitio contra verba expreffa_fiendea ¢ff.
Sccondly, if in this cafc this fhallamount to a grant of a rent out of the mannor of_ §. then
the grantor {hall be twice charged. For if the grantee bringeth a wrnit of annwity, this
fhall extend onely to the mannor of D.; forupon the grant of a diftrefie in the mannor ot S,
no writ of annuity lycth, becaufe the mannor ot S, i3~: only {:hnrgf:d, and not the pcrlﬂ{}*ﬂf the
grantor as to this (3) ; and for this caufe the bringing of the writ of annuity cannot dﬂchm_'gc
the mannor of 8. of any rent : and fo the law by conftruction againit the words and the n-
tention of the pm'tics fhall doc injury to the grantor to charge 11111} twice. ‘
Thirdly, it in {fuch cafe the mannor of 8. in which the diftrefle 1s only 1111131‘9::1, fhall be 1n
another county, then it hath beene often adjudged, that the rent {fhall not fiue out of the
fame, but the diftreffe fhall be as a meane and remedy to compell the tenant of the land to
pay the rent.  And it was faid, that there was no diverfity m rcufm}, that the law 1n con-
frultion fhall make the rent to be iffuing out of this, when 1t Iyethin the fame county,.and Vide Bulwar's cafe.
not when it lyeth mn feverall countics : for the words in both cafes are all one, and there1sno 7. Co. g. 1. Afl. p. 10. 1. E. 3,

reafon to fay that he fhall faile of a 1'ccuvu1?r by :1ﬂi't:c (4) And the h‘oukcs mr. Af. p. 10. zu?d :!lizlc o. E. 3. 13. g1. A a7,
1. I7, 3. 21. and other bookes doc not fay that the rent iffucth 1 this cafe mlt.of_' both, but tl:mt 19, B 7.6, 10 Al 3. 10. E. 3.
the land in which the diftrefle fhall be taken is charged ; and this 1s true, for it 1s charged with 8 5. k. ¢. Afl. 360, 1. AL 10.
the diftrefle. And inafmuch as ic was charged with the diftrefle, their opinion was, that the 3. Al 9. g2, H. 6. 29. ag. AT,
eenants of both of them fhall be named in the aflife.  And the opinton of Fiuchdenyin 41. K. 3. 06. 31. All. 27. 9. L. 3. Allile
11, was aflirmed to be good taw, that if the mannor of 7. out of which the rent 18 granted, 366. 41. E. 3. 13. per Iinchden.
be recovered by anelder title, thae all the ventis extinct (¢) ; but itithum:lmmrof S.mwhich the
diflreflt is limited, be eviéled, yet all the rent remaines ¥, So if the grantee purchale parcell * Vide 19, E. 4. 6. fembiable
of the mannor of §. the rent is not extinet 3 for that the rent iffucth onely out of the man. cafe. Vide Seth. prox. fequen.
nor

v, Co, 23. 24. in Buts his cale.

(1) Inttead of AZ: it hould he I 1. . _ : _
(2) What follows on this fide of the folio is taken almoll verbatim ftom Butts’ cafey tn 4, Co. 213, 2,

(3) Acc. ant, 156, h, - _ _ _
(4) low the ramedy by alife is affedled where the vent iflues ont of land in feveral counties, is explained by lord Coke pott.

fol. 151. b, 154, a1, :
(5) Sce poil. 48 a0 and 349, a, wheve the fame dodrine i cxprefled 3 but it is added, that the grantee hall have a writ of

annuity.
4 4 G
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norof D (1). Anditisfaid, thatifa man grant a rentout of threcacresand grant over, that if the

tent be behind, that he fhall difffeine for the vent in-ohe of the acres, this rentis entire, and
cannot be a rent fecke out of two acres, ahd a rent charge out of the third acre, and therefore
it 1s a rent fecke for the whole ; and yet hee fhall diftrcine for this in the third acre. Soifa
rent be granted to two and to their heires out of an scre of land, ahd that it {hall be law-.

full for onc of them and his helres to diftreine for this in the fame acre, this is a rent fecke ;
for infomuch as they ftand joyntly feifed of one intirc rent, 1t cannot be as to the one a rent
{ecke, and as to the other a rent charge, and this difttefle 1s as an appurtenant to the renr:
and thercfore if he which hath the rent dieth, the furvivor flall diftreine ; and if both grant over
the rent to another, he fhall diftreine for this, DButif a 13'mn grant a rent out of blacke acre
to one and to his hcires, and grant to him that he may diftreine for this in the fame acre for
terme of his life, this 1s a rent charge for his life, and a reiit fecke after, diverfis terniporib:,
Otherwife it is it the diftrefle be limited for certaine ycares ui the fame land, there this re-
maincs a rent fecke intircly, for that the fec dnd the frechold 1s feck in fuch cale,

If a man feifed of lands in fee (2), and poflefled of a terine for mdny yeares, vrant a rentoue
‘of both for life in taile or in fee, with clauie of diftrefie out of both, this rent being a free-
hold doth iffue onely out of the freehold, and the lands in le;tﬁ’: arc onely churgcd w_igh 4 di-
ftrefle(3). But if he had granted the rent only out of the lands in leafe for terme of the lifeof the
crantee, this had iffued out of the terme, and the land had beene charged during the terme,
if the grantee lived {0 long. |

If a man be feifed of twenty acres of land, and grant a rent of twcngf finllings percip/-
end’ de gudlibet acrd terre mree (that 1s) out of every one acre of my land, this 15 a feverall

rant out of every {cverall acre, and the grantee fhall have twenty pounds 1n all.

A. doth bargaine and fell kand to 5. by indenture, and betore inrolment they both granta
rent charge by deed to C. and after the indenture is inrolled : fome have faid, that this rent
charge is avoided ; for {ay they, 1t was the grant of 4. and by the involment 1t hath relation o
the delivery, which (fay they) fhall avoid the grant, notwithitandine the confrmation of

. " . 2 %
the other which had nothing in the land at that time.

{7. Co. 23.)

(Plowd. 524. b. 525 2.)

ﬁﬂl }I- 6! 10' bl

But the grant 1s good, and atter the,
inrolment by. the operation of the ftatute (4), it thall be the grant of . and the confirmation of
A. Bur'if the deed had not beene inrolled, it had beene the grant of 4. andthe confinmation

of 3. and fo guidcungne vid dar4 the grant 1s good (5).

(Cro. 'Cha. 110. 217, Cro. Jam,
5253} : -

Sect. 222.

|

A Lfo if a man hath

a rent charge to

JTem, [i home ad un

E }ft Z'?;?éz commeth of the
‘ rent cbarge a luy

verbe  eatiugnere,  to

(2. Inft. 503. fo4.)

[a] Do&l. & Stud. lib. 2. cap. 16

eg. Ho7. 2. a1 Ko 3. 58,

Ac." I e Ay /;‘Irt""{z"';"’
. 4‘%&%&:2/;1 ,.f}/f;'ki
(17 Ro. Abr. 234.)

[4] 30. Afli 13, 9. Al 22,

[r] 46. E. 3. 32. 14. AfL p. 14,

ﬂb- a‘k”‘r 38:

deftroy or put out; and a
rent 1s {aid to be extinguilh-
cd, when 1t 1s deflroled and

put out,

A PPO ri1071. This com-

meth of the word portio,
guafi partio, which fignificth
a part of the whole; and ap-
portion fignifieth a divifion
or partition of a reat, com-
mon, &c. or amaking of 1t 1n-
to parts,

[4] The reafon of this cx-
tinguifhiment is; becaufe the
rent 1s  intire, and againit
common right, and iffuing out
of every part of the land, and
therefore by purchale of part
1t 13 extinétin the whult?f and
cannot bee[ 4 Jupportioned (7).
But by at 1y law it may, as

L |

Jervrce,

&.a fes betres 1ffuant
bors de certein terre,
il purchafe  afcun
parcel de cel a luy
& a fes beres, tout
le rent  charge eff
extinél €8 lannuitie
auxy (6); pur cco que
rent charge ne poit
per tiwel maner effre
apportion.  Mes fi
bomey, que ad rent
purchafe par-
cel de la terre dorz; [e
rent eft iffuant, ceo

hereafter (8) thallbe id [c]If 22 exttendra tout, mes

the grantee of a rent churge
purchafe parcell ot the lund,
and the grantor by his deed

See further as to extinguilhiment of rent, infi-a,
'T'he cafe here ated in Butts” cale, . Co. 23,

(1)

(2) ‘

(1) Sce polt. 1g6. b, & 1979, 4,
(a‘-) 27 (1. B. C, I(h

(5)

pur le parcel; car rent

Jervice en tiel  cas

tion are veferred to, See alfo polt, 186, a. and Hynde’s coley 4. Co. 710 0.
(6) Tn L., &. M. and altoin Roh, it is asapentyinflead of annuitie axfi § and fo the fenfe requires,
(7) Ace. S, €y, Noy. 5. the fame doltrine prevails au to conditions and commaon appurienant, and for a ke reafon.

Polt, 215, 01, Ante, 122, a.

(8) dee poft, fecl, aag. and fol, 16,44 1.
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him and to his heires
ifluing out of cer=-
taine land, if hee pur-
chafe any parcell of
thisto him and to his
heires, all the rent
charge 1s extindt, and
the annuitie alfo; be-

caufc the rentcharge:

cannot by fuch man-
ner bee apportioned,
But if 2 man, which
hath a rent fervice,
purchafe parcel of the
land out of which the
rent is Miuing, this
thal notextinguifhall,
butfor the parcel. For

pois

Sce 1. Com. Dig. giad. where mofl of the anthorities on the relation of the invollment ol a bargain and fale to its execu-
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Of Reénts. Séct. 222,
a rent fervice in {uch
cafe may beapportion-
ed according to the
value of the land. But
if oneholdeth hisland

Lib. 3.

poit  effre apportion
folonque le walue de
la terre. Mes fi un
tient [a terre de fon

Seignior  per le [ér-

reciting the faid purchafe of

part granteth that hee may .

diftreyne for the fame rent in ‘ -
the refidue of the land, this (Ant. 146. b.j |
amounteth to a ncw grant,

and the fame rent fhall be

takén for the like rent or the

fame in quantity, And fo it

vice de render a fon
Sfeignior annuelment a
tiel feaft un chival,
ou un efperon dor, ou

un clove, gylofer, &

bujufmod: 5 fi ein tiel

cas le [eignior pur-

chafe parcel de [z

terre, twel fervice eff
ale ;5 pur ceo que tiel

_ﬁ’rw’ce 7e ;‘,voz'z‘ efire
fever, ne appartz'm.

of hislord by the fer-
vice to render to his
lord yearely at {uch a
feaft a horfe, a golden
{fpeare, or a clove,
oilliffower, and {uch
like; if 1n this cafe the
lord purchafe parcell
of the land, fuch fer-
vice 1s taken away ;
becaufe {uch f{ervice
cannot be {evered nor
apportioned.

1s [4] if-a man by deed grant-
eth a rent charge out ot his
lind to a inan for hfe, and
granteth further by the fame
decd that hee and liis heires
may diftreyne in the ldpd for
the fame rent, this amounteth
to a new grant of a rent In
tee finple. (1)

But yet a rent charge by
the aét of the partie may in
{fome cafe be apportioned. As
if a man hath a rent charge
of 20 fhillings, he may releaic
to the tenant of the land
1o fhillings or more or lefle,
and referve part; (2) for the
grantee dealeth oncly with

that which is his otvrie, iz, the rent, and dealeth not with the land as 1n cafe of purchafe

of part.

and obferved. So [¢] if the grantce of an annu
pound parcell of the fame annuity or rent charge,
ity or rent charge is divided, (3) e ) A
And [ £] when the rent charge is extinguifhed by
never have a writ of annuitie; becau
eed the land of the rent charge by his owne act by purchafe of part.

et

And {o was it holden in the common place, Hill. 14. Eliz. which my {elte heard
ity or rent charge of 2o pound grant 10

and the tcnant attorne, hereby the annu-
B /(5.7 424

his purchafe of part of tlie land, -he fhall
fc it was by the grant a rent charge, and he hath difchar-

And thercfore he cannot

by writ of annuity difcharge the land of the diftrefle, as Liz/cton hath before (4) faid. Butit

the rent charge be determined by the act of God or of the law, yet
As if tenant for another man’s life by his deed granta rent charge to one foi

writ of annuity,

the grantee may have a

21 yeares, coffy que wie dieth, the rent charge is determined ; and yet the grantee may have

during the yeares a writ of annuity
becaufe the rent charge did deternmne by th

wulli facit injuriant.
recovered by an elder title,

o writ of annuity; for that the rent charge 1s avoy
holden in Wurd's cafe above remembred again{l an opinion e

Car rent /E)f'w'c*e 1 tie

ment was at the common law,
beene a queilion in our hookes.
mon law ; for when he citeth any thing provided by
hath done this very act Lefore.
be divers kindes of rent fervices which are not
arc apportionable by the common law,
ving a rent, and the leflee {urrender part to the
the leflor vecovereth partof the

the rent fhall be :lppurriuned.

[ ¢] So likewife it the leflor granteth part of the reves
mpurliuned; far the vent i3 incident to the reverhion,

for the arrerages incurred after the death of cofty gue wic,
e aét of God and by the courfe of law.  Acfus lrgis

' land our of which the rent charge 1s granted be

The like law 1s, 1t the
and thereby the rentcharge

is voyded, yet the grantee fhall have
ded by the courfe of law; and fo it was
biter in . I1, 6. 42. 2.

/ C‘(Z/F poct f:’/}?"t? apportion. Whether this apportion-
or by the force of the {tatute of guia cmptores terrarun, hath

* And it appearcth by Littleton, that 1t was fo at the com-

mf}-' ttatute, he cigeth the ftatute, as he

1.itteron fpeaketh hercindefinitely of rent fervice, and there

(5]

As i a2 man maketh a
lcfor, the rent fhall be apportioned.  So i

and 1 an aclion of wafle, or entereth for a jorfeiture in part,

vithin that flatute; and yet fuch rent fervices

leafe tor lite oy Y CUres yelev-

fion to a flranger, the rent fhall be
So it is if tenant by kmghus fer-

vice by his laft will and teftument in writing devifeth the reverfion of two parts of the lands,
the devitee fhianll have two parts of the rent.

And thefe eales are in mine opinion
and . /2. 0. reported by ferjeant Kewdlve to the (:utltr;n?'.
foliow, if by the feveranee of the reverhon

Purchafe  parcell de lu zerre.

rightly adjudged againft a fudden opinion i Hil, 6.
Note, whatinconvenience fhould

the rent fhould be extind,
This is intended of a fee fimple,

for

[d] 3 H. 4. 1g.
(Poll. go8. b.)

(1.“Rn. Abr. 235;.)

Hil. 14. Eliz.
]_c‘; g. H. 6. 12. 53.
I, N. B. 152, D, E,

{f]1
no, E.
2. H.

4- E. 4. 4.
4. ledarreincale 51,
6.,

9‘: I'Ii- 6- 1. 5- l"‘{- ?- 33!
Ward’s cale cited in 2, Co. it

Heyward’s cale fo. 36.

g 11.6 42.

* Brookes tit. apportioninent 28,

18, I 9. 4q9. 22, AllL 3u,
3. All. 18. 18. E. 2 Avow-
rie 218, Vid, 6. Co. 1. 9. 11

Biuerton's cale. Vid. 8. Co.104,
106, 1 Talbot's cale.

(1- I{U. ﬂbrr 2341- .I]U'll- E15-)

[#]14. H. 8 32, Vid. 8. Co.
79. i Wilde’s cale.  Palch,
39. Eliz. Roto2g3. So it was
iuljudgt'd mterCollins and Hard-
g,

(13. Co. 57-)

[4] Trin. 44 Eliz. Rot. ogp.
imter Well & Ldilels, & 14l
47 Eliz. Rot 108, i comnani

banto tnter Lwa &'B:h:) I,

(1) Ace. Dy, 253, 2. for there s 2 cafe, in which it waa held, that a rent charge fhould go to’the heir, though heirs

were not mentioned, except in the clanfe of diftrein,
(2) Sce acedin the comment on fiét. 537, [mﬂ: ful. 104, A, ‘ ' s
(1) Rut Hobart, who arigiendo pitg the like cale, obierves, that the tenant i not compellableto attorn,  Ylob, ag, - ¥ - i {:,';:"':‘,‘": ‘}“ i :9
(4) ‘Thisleems 4 mitlake § leafl T cannot find any pallage of the kind in Littleton. In one copy which 1 have ofthe Cﬂke';,,.mn: “r , 0 , v i P

unon Littleton, the whole of this pafluge is Lrucl through witha pen; and in apother it s feored nnder as doubiiul, WV ome gryipnid ko " A sa

(5) Ant, fetl 310 AP I 0 A S m
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Lib. 2. Cap. 12. Of Rents. Sect. 232,

fi] g2. H. 8. tit. Extinguith- for if there be a lord and tenant of 40 acves of land by fealty and 20 fhillings rent [7], if
ment. Br. 48. 11. Ed Cel : - e . g [I,l
Coviear. g e 'a3* ¢~ the tenant maketh a gift in taile, or a leafe for life or yeares, of parcell thercof to the lord,
(Goldfb. 474' 1311? " Abr. g38. in this cafe the rent fhall not be apportioned for any part, but the rent fhall be {ufpended for
g. Co. 135 1. Ros Abr. 235.) the whole : for a rent fervice (faith Liztleton) may be extinct for part, and apportioned for the
reft ; butarent fervice cannotbe fufpended in part by the act ot the partie, andin¢f2 torother (1)
part. So itis if the leflor enter upon the leflee tor life or yeares into part, and thereof difx
fcife or put out the leflee, the rentis {ul) pended in the whole, and fhall not be apportioned for

*21.E. 4. 29. 9- E.4. 4. any part. Andwhere our bookes * {peake of an apportionment 1n cafe where the leflor enters

Z‘l HE 6. ""Gc: ‘i*raf‘ft L G. b. upon the leflee in part, they are to be underftood where the leflor enters lawtully, as upon &
(1. R Abr o 25.) ' furrender, forfeiture, or fuch like, where the rent 1s I_EleLIl‘l}" extinctin part. And yet by aét in
# 34. E. 3. Dower 138. law a rent fervice may be fufpended in part, and n effe tor part. * As when the gardian

' chivalric entreth into the land of his ward within age, now is the feigniorie fufpended :

but if the wifc of the tenant be endowed of a third piLrt of the tenancie, now fhiall the
pay to the lord the third partof the rent.  * And fo 1t 1s1t thetenant give a part of the tenan-
cie to the father of the lord in taile, the father dieth, and this delcends to the lord ; in this

cafe by a& in law the feigaiorie 1s fufpended in part and 1n ¢fe for part, and the fame
faw is of a rent charge.
% ou. F. 2. 88 Likewife a feigniorie may be fufpended in part by the act of a ftranger. * As if two joyn-
e tenants or coparceners be of a feigniorie, and onc of them difleife the tenant of the land,
the other joyntenant or coparcenet {hall diftreine for his or her moitie.
ing the apportionment of rents, there is a difference betweene a grant of a rent,

Concerning t * : ‘
(4] 12 H. 4. t7. 17. Ed. 2. and a refervation of a vent : for [4]if a man be {eifed of two acres of land, of one in fee
fimple, and of another 1n taile, and by his deed grant a rent out of both in fee, in taile, for

Dower 164. 30- AllL p. 12, p _ LY .
life, &c. and dieth, the land intailed 1s difcharged, and the land in fee fimple remaines charged

with the whole rent ; for againit his owne grant he fhall not tuke advantage of the weake-

[/20. . 6. 3. 9. E- 4 1- 2 neflc of his owne eftate in part. [/] But if he make a gift in taile, a leafe for life or tor yeares
35 H. 8. Dyer 56. 7. E. 6. of both acres, referving a rent, the donor or leflor dieth, the ifiue 1n taile avoydeth the gift
ﬁ}‘fﬂfﬂh?}}ﬁ 35) 6. H. 427, leafe, the rent {fhall be apporti?ncd‘; for {ceing the rent 1s referved out of and for the whole
. Ro. .2 land, it is reafon that when part is evicted by an clder utle, that the donee or leflce fhould not

be charged with the whole rent, but that it fhould be apportioned ratably according to

the value of the land, as Li¢tleton here {aith.
[»] If a man grant a rent charge out of two acres, and after the grantee recovereth ons

fn] Do&. & Stud. 11 2. c. 17. _ \ IC ]
of the acres againft the grantor by a title paramount, the whole rent fhall iffue out of the
other acre : but if the recoverie be by a faint title by covine, then the rentis exundt for the

whole, becaufe he claimeth under the grantor.
If 2 man infeoffeth B. of one acre in fec upon condition, and 5. being {eifed of another acre
:n fee pranteth a rent out of both acres to the teoffor, who entreth into the one acre for the
condition broken, the whole rent fhall iffue out of the other acre; becaufe his title 1s paramoune
the (3) grant, Butif a man maketh a leafe for life of blacke acre and white acre, referving
two fhillings rent, upon condition that if the leflee doth {fuch an act, &c. that then he fhall have
fec in blacke acre, the leffee performes the condition, albeit now by relation he hath the
fee fimple ab initio, yet fhall the rent be apportioned ; for thatthe revertion of une acre where-
unto the rent was incident is gone from the leflor ; and {o note a diverfitie betweene a rent in
arofle and a rent incident toa reverfion, concerning the apportionment thereof. And yetin fome
cafes a rent charge thall not be wholly extinét, where the grantee cliimeth from and under
the erantor. As if 5. maketh a leafe of one acre for life to 4. and A. 13 {eifed of another acre
in fee, 4 granteth a rent charge to B. out of both acres, and doth walt in the acre which he
holdeth for life, B. recovercth 1n waft ; the whole rent 1s not extinct, but {hall be apportioned ;
and ver B3 claimeth the onc acre under A4, And {o it 1s1f 4, had made a feoffiment in {ee, and 3.
had entred for the forfeiture, the rent is to be apportioned, and 1s not wholly extinét : and the
veafon hereof is, for that itis a maxime of law, that no mun fhall take advantage of his owne
wrong, nullus commodun capere potefl de injurid fud proprid ; (4) and thercfore fecing the waft
and forfeiture were committed by the aét and wrong of the lcilee, he fhall not take advantage
thereof to extinguifh the whole rent : and the whole rent cannot iffuc oncly out of the other
acre, becaufe the leflor hath the one acre under the eftate of the leflee, and thercefore 1t fhail

be apportioned. * If the king give two acres of land of 0311:111 value to another in fee, fee
ferving a rent of two fhillings, and the one acre 1s evicted by a title

% g0. Afl. p. 12,

* Dyer Mich. 7. & 8. Eliz. '
Mmmfcript. The earle of Hun- l*:l“{‘, for lifc or yeares, re

:j,'.‘(’fd‘;?"‘bf“{f' i b, Puicfede PATamount, the rent {hall be apportioned. .
onerando pro rsta | Mes fi un bome tient [a terre, &c. per fervice de render annuelment,

dconciando pro rata poit.
&c. un chival ou un efperon d'or, &c. fi en tiel cafele feignior purchafe
parcel de la terre, tiel fervice oft ale. (5)
Chival.

(1) 'Thia pofition is denled by lord Hale and the court of king'a-bench in the cafe of Hodgking v. Robfon and Thornborow,
Mich, 27. Cha. 2. Sce the report of that cafe in r. Vent. 277, z._ch- 143 and Pollexf. 141,

(2} Acc.in Alcough's cafe, 9. Co. 135, b and there the reafon is exprefled, namely, that onc coparcencer (hall not be pre~
judiced by the tortious act of the other.  See alfo ace. poft, 188, a.

(1) 8ce the cafe of dower, polt, 150. 2. : : et -
(4) So alfo by the tortious al of the leffve a condition may be apportioned ; theugh in general it is not divifible by act of

the parties, Poft, 275, 2. & 4 Co. 120, a. 8. Co. 79. b |
() What feprvices (hall be extinguifhed by the lord’s purchafe of part of the land, and what {fhall be apportioned or remain,

i cxplained much at large in Talbot’s cafe, 8. Co. 105 and in Bruerton’s cale, 6. Co. X



Lib. 2. Of Rents. Sect. 223. 149

; Chival. Nota, in Latine deffrariusis a great horfe or horie of fervice, of the French Anno 6. R. i. Rot. 5 War.
word deftrier ; palfridus 2 horfe to travell on (1), of the French word palfray ; and run- Bruerton’scale.G. Co. 2. 34. Afl,
cinus a nagge (you fhall often read of them in rccord) it commeth of the Italian word rou- 1535 H. 6. Excee. 21. Pl Com.
cino. But admit that parcell of the land holden by fuch entire {fervice come to the lord by 72- 40. E. 3. g0. 5. E. 2, ut,
defcent, whether {hall the entive fervice wholly remaine, or be extinét ¢ And 1t is holden, that év?:l{m T?'B Co. 10
in fome cafe it thall be extunét for the whole, as {uit fervice, and {uch other entire annuall - Init- gog: 8. Co- 105]
{uit fervices. But if the fervice be to render yearly at {uch a feaft a horfe, or the like, and
the tenant infeoffe the tather of the lord of part, which defecends, yct the teoftor fhall hold
by a horle, becaufe the fervice was muluplied, and each ot them, wiz. the fcoftor and the
feoftee, held by a horfe.

A. hath common of pafture fauns nombre; 1n twenty acres of land, and tenne of thofe acres
defcend to 4. : the common fauns nombre 1s entire and meertaine, and cannot be apportioned,

but {hall remaine.

But if i1t had beenc a common certaine (as for ten bealts), 1n that cafe

the commion fhould be apportioned. And fo it is of common of eftovers, of turbarie, of piicharie,
&c. And yet in nonc of thefe cafes, the defecent, which is an alt in law, fhall worke any
wrong to the ferre-tenant ; for he fhall have that which belongeth to him, for the act n law

fhall worke no wrong (z).

If three joyntenants hold by an entire yearly rent, as a horfe, or of a graine of wheat; and

the tenants ceflc by two yeares, and the lord recover two parts of the land agamnft two of

them, and the third faves his part by tendring of the rent, &c. and finding furetie ; albeit the
tord come to the two parts by lawfull recovery, grounded upon the detault and wrong of the

two joyntenants, yet fhall the entire annuall rent be extinct (3).

If the tenant holdeth by fealty and a buthell of wheat, or a pound of comyn, orof pepper,
or {uch like, and the lord purchafeth part of the land, there fhall be an apportionment, as well
as if the rent were in money : and yet if the rent were by one graine of wheat, or onc fecd
of comyn, or one pepper corne, by the purchafe of part, the whole fhould be extinét.
But if an entire fervice be pro dono publice, as knights Iervice, caille gard, cornage, &c. for
the defence of the realme, or to repaire a bridge or a way, tokeepe a beacon, or to keepe the
king’s records, or for advancement of juftice and peace, as to ayd the fhenfe, or to be con-

ftable of England(4), though tl

be pro gpere dewotionis five pictatis, as to find u preacher, or
a church ; or pro apere charitatis,us to marry a poore virgin, or to bind a poore boy apprentice,
or to feed a poore man. And fo note a diverfity betwecne thefe cafes; and entire fervices for

the private benefit of the lord.

JMES fiun bome

tient fa terre
dun auter, per bo-
mage fealtie & ¢f-
cuage, 5 per certaine
rent, fi le feigmior
purchafe parcel de la
terre,&Fc.entielcasle
rent fera apportion,
come eftavant dit:mes
uncore en coft caje
[ bomage & fralty de-
murront entier a le
Jeignior; carlefeignior
avera le bomage &
Jealtie de fon tenant
pur le revunant de les

Sect. 223.

RUT if 2 man hold

hisland of another,
by homage fealty and
efcuage, and certaine
rent, 1f the lord pur-
chafe partof the Jand,
&c. in this cafe the
rent fhall be appor-
tioned,as is aforefaid:
but yet in this cale
the homage and feal-
ty abide entire to the
Jord ; for the lord
(hall have the homage
and fealty of his te-
nant for the refl of the
lands and tenements

(1) Tt ig ufed in this fenfein a writin TW N. D.g3. L

(1) ‘I’bis e maxamos cited and apphed ant, [0)],
(1) A learued albferver on the Coke upon Littleten,
{hould loie s firvice from the third jointenant,
pofition ; and lurther at thould be contideredy th

divilion,
(4) See pofl, 165, 0,
() Acc. poift.igg. b,

14.8. 7.

4 H

However, the yeare<book of B, 4

1¢ lord puichafe part, the fervice (g) remaines. Soit isifthetenure
to provide the ornaments of fuch

PUrchafe parcel de la

terre, &c. Here, by
this &'cv 15 1mplyed, that the
reafons, wherelore homaee and
fealty rematne and are not exe-
rindt in this cafe, are ¢ Firft, be-
caufe it can be no lolle to the
tenant, as 1t might 1n the cafe
ol an horfe or other entire
fervice; for there 1t may bee
the remnant 15 not fufhaient
in vilue to pay it,  Sceondly,
there 18 no land, but 1t muft
be holden by fome ferviee or
other; and homage and fealey
are the freeft and leaft charpes
able {crvices to the tenant,

Pur ceo que tiel for-
vices ne font pajfe an-
nual fervices, &c. Thig
18 ratio wna, but nat wnica, as

it appeareth by that which
hath

Brooks.

F. N. B. 209. 40, E. 3. 40,

vid. Litt. cap. tenantin common
21. b. 0. Co. 1. 2. in Bruct~
ton's cafe.  Lit. f. 49. 11. H. 7.
12, b, 24 H. 8. Tenures 53.
35.-H.6. 6. 11. EL. Dy.

285. 10 E. 3. Avowrie 3.

Briterton’s cafe ubi fuprn-
(6. Co. 10.)

5 E. 2. Avowne. 206,

whofe MSS, notes I have, objedts to it as agaieft veafon, that the lord
Loy AL » cited by lord Coke, §s an authority for the
at the cafe fuppoled v of an intire yenty that s, of one incapable of
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~ {Plowd. ¢6. a.)
Bruerton’s cale 6. Co.

- Talbot’s cale 8. Co. 104.

8. H.q. 11

(Polt.r76. b. t85. b.)

¥ 4. F. 3. 29. Talbot’s cafe
8. Cu. 104

* Bruerton'scafe 6, Co. 1. 2.
Talbot’scafe 8. Co. 104,

5- E. 2. Avowrie 200.
21. E. 3. 58. b. 34. All. 15. tit.
apportionment. b. 28. g. All 22.

go. Al Pl 1 2

{Ant. 148. h)

34 H., 8. 41. b!

Cap. 12,

hath beene faid. If there be
lord and tenant by fealde
and herriot {ervice, and the
lord purchafe part of the land,
the herriot fervice is extinét,
(and yet 1t 1s not annuall,
but to bee paid at the death
of the tenant) becaufe 1t is
entire and valuable.

Solongue ['afferance
& rate de la terre,
{Tc. Here is by this ({5}

implyed, that in fome cafe
where 1t 15 entire and valua-
ble, and not annuall, 1t {hall

Gt Rents,

Lerres ef fenements fe-
nus de luy, come 1l e-
voit adevant (1), pur
ceo que tiels fervices ne
Jont pas annuals fer-
vices, et ne poyent
efire apportion, mes
lefcuage poit, & ferra
apportion folongue I af-

Jerance et rate de Ja

terie, 9c.

Sell. 224,

holden of him, as hea
had before, becaute
that {fuch fervices are
no vyearely fervices,
and cannot be appor=
tioned, but the efLu-
age may and f{hall bee
apportioned accord-
ihg to the quantitie

and rate of the land,
&ce. |

not (a5 hath beene fayd) be extinguifhied by purchafe of parts : * as knights fervice which
is to be performed by the body of a mun, if the lord purchate part, yet the tenure by knights
fervice remaines for the refidue, gria pro bono publico & pro defenfione regni 5 (2) but the efcu-
age thall be apportioned, as heve Littleton fatth, becauic that 1s tor the benefit of the lord,
and yet 1t 1s cafuall, and not annuull_ And 1,:.'1121'9 our author ipceuketh of fervices, it is im-
plied, that a herriot cuflome, though it be entive, valuable, and not annuall, by the purchafe
of part fhall not be cxtinét. On the other part, when the tenure is by an entire {ervice,
and the tenant alien part of the tenancie, in what cafes the rent fhall be multiplyed (that 1s)
where the feoffor and the alienee fhall pay the entire rent feverally, (3) (for regularly it hold-
cth, that gue in partes dividi nequennt jolida a fingulis praflantur) and where not, you may

read at large in my * Reports.

And by this ({'.) is alfo implyed, that the apportionment fhall not be according to the
quantity of the land, but according to the quantity or value thereof, (4) as by that which hath

beene {aid appeureth.

Ote here a diverfity, when

the grantee of a rent
charge commeth to a part of
the land charged by his owne
a@, and when by the courfe

of law. (0)
Purchafe parcel de

les tenements charges
en fee. And foit is if the

tenant giveth to the father of
the grantce part of the land
in taile, and this defcend to
the grantee, the rent fhall be
apportioned ; and fo by act in
law a rent charge may bee
fulpended for one part, and
in of for another.

And fo it 1s, if the father be
grantee of a rent, and the fon
purchafe part of the land
charged, and the father dicth
after whofc death the rent de.
{fcends to the fon, the rent
fhall be apportioned ; and fo
it is if the prantee grant the
rent to the tenant of the land,
and to a ftranger, the rent is
extinét but for a moitie,

() Tn L. & M. &c. is here added.
1) Acc. ant. 149, a,

3) Ant. 67. Db,

&) Acc. infra, fe&t, 224,

;

6

The word rent is here inferted in L, & M.

Acce, ant, 147. b,

Selt. 224,

[Tem, fi bome ad un

rent charge, & fon
pier  purchafe parcel
de les tenements charges
en fee, & morufl,
& cel parcel defend
a fon fits, que ad le
rent charge, ore cel
(5) charge ferra ap-
portion folonque le va-
lue de la terre come off
avantdit de rent fer-
vice ; pur ceo que ticl
portion de la  terre
purchafe per la prere

ne vient al fits per fon

Jait demefne, mes per

difcent & per courfe
ael Iy,

A Lfo, if a man hath

a rent charge, and
his father purchafe
parcell of the tene-
ments charged in fee,
and dieth, & this par-
cell defcends to his
{fonne, who hath the
rent charge, now this
charge thall be appor-
tioned according to
the value of the land,
as 1s aforefaid of rent
{ervice ; becaufe {uch
portion of the land
purchafed by the fa-
ther commeth not to
the fonne by hisowne
fact, but by defcent
and by courle of law.

It
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If 4 man hath iflue two daught_crs, and grant a rent charge out of his land to one of them 9. Afl, 23;
and dicth, the rent (hall be apportioned ; und if the grantec in this cafe enfeoffeth another of
her partof the land, yet the moity of the rent remaineth ifluing out of her fifter’s part, becaufe
the part of the grantee in the land by the defcent was difcharged of the rent. But in all
thefe cafes where the rent charge 1s apportioned by aét in law, yet the writ of annuity
faileth; for it the grantee fhould bring a writ of annuity, he muft ground it upon the gral;t
by deed, and then muft he, as i1t hath beene fuid, (1) bring it for the wholes

Annac nec debitum judex: non fiparat ipfum. 5+ R. 2. Annuity 24,

Alfo in refpect of the realty the rent is apportioned. But the perfonalty is indivifible, and
by act in law fhall not be divided. If exccution be fued of body and lunds upon a {tatute PL Com. 2.
merchant or ftaple, and after the inheritance of part of thofe lands defcend 1o the conuiee, 35. H. 6. uw Execut. 21,
all the exccutions avorded ; for the duty is perfonall, and cannot be divided by actin law (2). 16 E- ¢ &

Ne vient al itz per fon fait demefie, mes per difcent & per courfe delley.

It the father within age purchaic part of the lund charged, and aliencth within age and dy-
cth, the fonne recovereth 1w writ of dum fuit infra wtatem, or cntereth : in this cafe the act of
Law 15 mixt with the act of the party, and yet the rent {hali be apportioned ; ior after the
vecovery or entry the {fonne hath the land by defcent.
So it 1s in cale the fonne recovercth part of the land upon an alicnation by his father, dum
sion fuit compos meatss, the rent fhall be appertioned tor the caure aforefaid.
A man feifed of lands in a fee taketh wife, and maketh a teoffment in fee, the feoffee grants s. E. 2. Avowry 206
a rent charee of x. pound out of the land to the feoflor and his wife and to the heires of the i aon
hufoand, the hufband dyeth, the wife recovereth the moity for her dower by the cuftome ;
the rent charge fall be apportioned, und fhe may diftreine for five pound, which is the moity
of the rent (3). In which cafe two notable things are to be obferved.  Firft, albeit the dower
be by relation or fichion of law above the rent (4), yet when the wite recovereth her dower, fhe
fhall’not have her entire rent out of the refidue ; for a relation or fiétion of law fhall ncver 3. Co. 28. in Butler & Baker”
worke a wrong or charge to a thied perfon, but i filione juris femper off @quitas.  Secondly, cafe, 25 utler & Baker's
that albeit her owne uct doc concdrre with the atin law, yet the rent fhall be apportioned,

Sect. 223,

] Tem, [ foit feignior A Lfo if there bee BT e feignior gran=

&S tenant, O le te- lord and tenant, ta le rent, &Sc.

nant tient de fonr feig~ and the tenant holds Se it is if the lord releafe
' the rent to the tenant fa-

n10r ﬁf?"_fﬁ'ﬂ/f}' (5 cer- of his lord bY fealtie ving the fealty, the rent is

tainerent, & le feignmior and certaine rent,and  estindt. But it there be lord 12.E. 4. 11. 9. E. 3. 1. 40.E..
and tenant by fealty and 22. b. 13. E. g. tit. Releafes g6.

32”"”‘4 le rent per ﬁfz the lord grants the rent, and the lord by his (Poft. 151.2.)

Git @ un aiiter, e, rent by his deed to deed reciting the tenure re-
leafe all his rvight in the land

rfﬁ’rwﬂ}zf(z/z{yﬁﬁ’ﬂ/{}/, anothcr, l*eferving the faving his {ad rent, the
i ., [ 3 ,

&5 le tenant atiurna al fealty to hiﬂlfelfe, and {cigniory remaines, and he

mrantee de le rent, ore the tenant atturnes to [hall have the rent as a rent
= fervice, and the fealty inci-

y ]
tiel rent eft rent fock the grantee of the genro it; for the faid rent
(I /f.j g;aazz;fé!; j)szm CE0 ]‘Cnt’ Nnow thls ['ent 18 I.S Il% l'ﬂllﬂl'{ to fﬂ}’ H B {Fhﬂl I'Cl}t
: * ] ) ) {ervice whercunto fealty 18
gue les temements ne rent leck to the Oran- iﬂ(.‘il.i.;;]t. 1c1 y
font terus del gran- tce; becaufe the tence Andif the lord hath iffue 17 E 3 72. b

: 5 I :. : vy two  duaurhters and  dieth,
701 (5) dz le rent, mes MENES arc not holden and u]:rﬂnb partition the feal-

_/é;zz‘ 1012008 d’f! /E’/:g'- of thC gr:.mtor of the t1c 1s allotted to the one and
ﬁz'f}r que referve a iy rent, but are holdenof therenttothe other, the fhall

. N 1 . have the rent as a rent
Jealtie. the lord who reler- e,

ved to him the {ealtie. It there be lord of a4 man- 17, E. g. ya. b,
* nor and tenant by fealty,
fuit of courr and rent, the lord mant the fealty faving 1o him the fuit of court and

vent, the faving 18 grood for the renry but not for the {uit to court 3 becaufe the grane
tec

(1) Ant. 144 b near the end.,
(2) Ace. 2. Ventr, 3270 For other inftances of the indiviibility of debts and perfonal duties, fee I N. B. 46. 2. Keilw,

106, a0 Bro, Nov. Call pl, 52, 1350 Hetl, g3. March. g6, 61,
(1) I'his fime eafe is eited and approved ol in Afcough’s cale, 8, Co. 13¢. D,

(4) Sce thecafe of condition ant, 148, b,
(5) Grontee miftead of grasgor in L, & M. & Roh, which is agrecable to the fenfe of the paflage.
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.Cap, 13, Of Rents. Sect. 216,

tee ¢an keepe no court, and thére is no tenure of the grantor, and therefore the {uit of court
is loft and perifhed in that cale. *

If the dl:mee hold of the donor by fealty and certaine rent, and the donor grant the
fervices to another, and the tenant atturne, fome have faid the rent fhall not pafle, becaufe
the rent cannot pafle but as a rent fervice being granted by the name of fervices; and the
fealty cannot pafle, becaufe as hath beene faide (1) the fealty 1s incident infeparable to the
reverfion. But it feemeth, that the rent thall paflc as a rent fecke ; (2) becaufe at the time of

. the grant it was a rent {fervice in the grantor, and therefore therc be words {uflicient to pafle

. E. g b. Fitz Warren’s cale

7. E. 3. 2. 8- Adjudged.

31. AflL 31. 17. AL 10. 32.
Afl. pl. 10. F. N. B. 178. D.
an. H, 6. 3. b. 4. E. 2. AfL
449. 28. H. 8. Dicr 1.

* a31. All. 23 22. AL 53-

(Mo. 1go. 1. Leon. 14.)

[4] 40. E. 3. 22. per Curiam,

8] 44. E. 3. 19. 20. 30. H. 6.
.'[.:,5. 2g. Afl. pl. so, 26. All

p- 398

(1) Ant. 147, 2,

it to the grantece, and it is not of neceffity thar it fhall be a rent fervice in the hands of the
grantec. Lo

If there be lord and tenant by fealty and certaine rent, and the lord by deed grant the
rent in fee faving the fealty, and grant further by the fame deed that the grantee may difx
treine for the fame rent in the tenancy, albeit a diftrefle were incident to the rent in the
hands of the grantor, and although a tenant attorne to the grant, yct cannot the grantee
diftraine ; for the diftreflfe remaines as an incident infeparable to the {eigniory, for then
the tenant fhould be {ubjedt to two feverall diftrefles of two feverall men, (3) Andfoitis if
the lord in that cafe grant the rent in tayle or for life, faving the fealty, and further grant that
the grantee may diftreine for it, albeit the reverfion of the rent be a rent fervice, yet the do-
nce or grantee {hall have it but as a rent fecke, and fhall not diftreine for it. -

It i to bee obferved, that where a rent {ervice is become a rent fecke hy {everance of the
fame from the {eigniory, that now the nature of the rentis changed ; for it the grantce pur-
chafe part of the land, the whole rent fhall be extin®. And whercas 1n an aflife for a rent
{ervice, all the tenants of the land need not to be named, but fuch as did the difieifin ; yet in
afife for the rent feck, which fometimes was a rent fervice, all the tenants muit be named,
asin cafe of a rent charge, albeit he were difleifed but by one folc tenant. * But if the lord of
a mannor releale the fealty to his tenant faving the rent, or that 2 mefnalty become a rent
by furplufage, (4) thofe that are now fecke (and fometimes were fervice) are part of the

mannor ; but a rent charge cannot be part of a mannor,
Ar forne, (Se.  Of attornement fhall bee hereafter faid in his proper chaptex

and place, "

SI le Jetgnior oet
granter  per fon

Jait le bomage, &c. 1Itis

to be obferved, that wherethe
feigniory 1s by  homage
fealty and vent, [4] 1f the
lord grant away the ho-
mage, the fealty fhall pafle ;
for fealty is an incident infe-
parable to homage [4],and can-
not by any faving inany grant
be feparated from it, for ho-
mage cannot be fole or alone.
But the rent (though 1t be not
faved)fhall not paffe in that cafe;
becaufe the rent is not incident
to homage : and foitis if there
be lord and tenant by fealty
and renty, and the lord grant
over the fealty without any
{favings, the rent paffeth not.
Bur fealty hath an incident
infeparable belonging to it
which by no faving can bee
i'epnrutc::{ and that1s a dif-
trefle 3 for, as Lirtleron {aith
here, a fervice eannot be feck
(that 1)  without fome

Selt. 226.
F N mefme le man-

ner eft, I'ou bome
tient fa terre per bo-
mage fealtie et cer-
fainerent, [1le feignior
grant la rent, favant
a luy le bomage, tiel
rent apres tiel grant
eft remt fecke., Mes
la ou terres font te-
nus per bomage je-
alty et certene rent,
St le feignior voet gran-
ter pw;;ﬁm Jait le bo-
mage de fon tenant
aunauter, favantaluy

le remnant de les fer-

vices, et le tenant at-
turna a luy folongue
le forme del graunt ;
en ceft cafe le tenant

(2) Sce polt. 131, a, the comment on {eh, 230, and note 6. there,

(1) ‘This only (hews, that the tenant cannot be made liable to two (everal dilirefTes by aff of bis lord. But on aff of law it
is otherwile, of which lord Colee gives an inftance polt. 164, b,

[N the fame manner,
where a man holds
his land by homage
fealty and certaine
rent, if the lord grant
the rent, favingtohim
the homage, fuch rent’
after fuch grantisrent
feck. But there where
lands are holden by
homage fealty and
certaine rent, if the
lord will grant by his
deed the homage of
his tenant to another,
faving to him the
remnant of his fer-
vices, and the tenant
atturne to him accor-
ding to the forme of
the grant ; 1n this cafc
Liendra

'

(4) ‘This patlage heing fhortly exprefled may to fome be obfeure, The cafe intended s that of lord mefue and tenant,
where the rent fiom the tenant to the mefhe is greater than the latter pays to the ford, and the lord purghafles of the te-
nant 3 the confequence of which is, that the mefne breomes intitled to the furplufage rent from the lord, namely, to fo much

an the rent from the tenant to the mefne exceeds the rent to the lord from the meine.

atnd fols 1¢4. by and 309. b,

See W, Jo. 234 and pofl. fcd, 254,
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tiendra fa terre del

grantee, & le fergnior
que grontaft le bomage
n avera forfque le rent
come went fecke, &5 ne
unques diftreynera pur
le rent (1), pur cco
que bomage ne feal-
tie ne ¢fcuage  ne
poit eftre dit feck, car
nul - tiel fervice pout
¢eftre dit fick.  Car
celuy, que ad ou dost
aver bomage ou feal-
tie ou efcuage de fa
Ze¥re, poir per Cor:i-
o drott  diffreyrier
pur cco s'il Joit ace-
rerey car bomage feal-

tie & eftuage font
Sfervices,  per  queux
revres o tencments

font tenus, &c. & font
£rels, gue en nul maner

fowent ¢flre prifes forf-

que come fervices, .

Of Rents.
the tenant thall hold
his Jand of the gran-
tee, and the lord who
granted the homage
fhall have but therent
asarent feck,and fhall
never diftrain for the
rent, becaufe that ho-
mage nor fealty nor ef-
cuage cannot bee {aid
fecke, for no {uch fer-
vice may befaid fecke,
For he,which hath or
oughtto have homage
fealty or efcuage of
his land, maybycom-
mon right diftreine
for it, if it bee be-
hind; for homage
fealtic and efcuage are
{ervices, by which
lands or tenements
arc holden,&c.and are
{fuch fervices as in no
manner can bee taken
but as fervices, &c.

j&;zz‘ tenus, oc.

Selt, 237,

diftrefle belonging to it, for
then it were not a fervice, and
{o of homage and efcuage.

Terres i tenements

By
this ({&5'c.) and out of this
{etion it may be collelted;
that if [¢] there bec lord and
tenant by fealty and rent
the annuall rent, which 1s
a profitable fervice, is of high-
er and mjore relpeét in law
then the fealty ; and there-
tore by the grant of the rent
the fealty fhall pafle as an
incident thereunto ; but it is
an incident feparable, and
therefore may be by a faving,
as Listleton hath (2) fuid, fepa-
rated from 1it. And fo when
the tenure 18 by fealty and
rent, and the rent be recover-
ed, the fealty fhall mclud-
edly bee recovered, [4] And
where the tenure is by hod
mage fealty and vent, by
the recovery of the rent wich
the appurtenances upon a for-
mer right, the homage and
fealty alfo fhall bee reftored
by neceflity and indulgence of
the law ; for fecing the law
giveth no precipe tor the ho-
mage and fealty, but for the
rent only, recafon would, that
by the recovery of the rent
the whole entire feigniory fhall
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(¢] 44. E. 3. 19. 26. Afl 38.

29. All, p.20. g. E. 3. 2. 3q.
H. 6. 24. 25. 27. H. 8, 20. 8.
. 4. 28.

[d] Temps H. 8. Br. tit. inci-
dents 24, 44. E. 3,19, 29, All
20. 39. K, 0. 24. 25.

be inclufively reflored (3) in that cafe. Butif the recovery be without title (4), there the rent (Ant. 148. )
1s recovered as a rent feck, for that worketh no more then a grant ¥ ; but by the recovery of a * Vide icét. 149,

mannor, whether it be by title or withcut title, homage fealry and all other fervices parcell of
cannot bee divided trom homage by grant (as

the mannor are recovered.

And albeit fealty

hath beene faid) yet by extinguifhment it may [¢].  As if there be lord and tenant by homage
fealty and rent, and the lord releafe the feigniory and fervices, or all his right in the land
faving the fealty and rent, or fuving the faid rent, orif he by expreflc words releaie the homage
faving the fealty and rent, there the fealry and rent remain, fur the homage s extinét, And

fe] g F. 3. 1.
(Ant, 15000

{u note a diverfity betweene a grant and a releafe in that cale,
pucs, the fealty cannot be divided from it.

FO?:‘/?HC’ 69}}28‘/3’7“1}}{6'{’3, &?f' Here 1s impl}*cd il d'iVCI‘ﬁt}r hetweene thefe Corpo-
rall fervices of homage tealty and cleuage, which cannot become fecke or dry, bur make tenure
whereunto diftrefles efcheats and other profies bee mcident, and other corporall fervices, as to
plough, repaire, attend, and the like, and all rents whatioever, tor they may become fecke ov
dry and nuihe no tenure,

But fo long as homage conti-

Sect. 227,
JLESauterment off - BUT otherwileit isof  F' T le fergnior ne

de rent, que fuir a rent, which was poct grant tiel
un foils rent jervice ;  once rent fervice 3 be-  rent oue diftres, come

pur cco que quant caule whenitis fevered ¢ dit, (/1 For [f17. L3 4.2
. the

() In Loand M. here follow thefe words, viz. Pur cco que fialte ne poet cfive fevere de homage et But they are not in the
Roh. cditran,

(2) Seél, 226, fo. 150, 2,

(3) St} iii l.‘lll{l, {0 “’hiﬂh common iﬂ ﬂpl“””lﬂ”t Or ﬂppl]]'[(_‘n.’]nl‘j l"‘jc r(‘{'ﬂvcred in n!ﬁﬂ} nf nnVc] d”ﬁ.‘inn, 'I't ;H 1 [;“.'” I'CC?"UFY
of the common alto. Poltoxgq. b Itia the fame on vecovery of a manor, to which a villein is regardant. Poft, 306, b, 50 re-
mitter to the principalisnremitter to the aceeary, Pofl. 349. b, Allthisivagreeable to the vule, that aceeflorinn fequitur funm
principale, which is cited in the next folio,  Scergz, a.and the eale of trees in 11, Co. 49, b,

(4) OF recovery avithont titley whore ufed to mean a cemmon recovery, fee ants 104. a.

Of recovery avithout title, as diftine
guitlied from a commn recovery, read pofl, 362, 4.

4 1



Lib. 2. Cap. 12. Cf Rents. Seél. 228,

the diftrefle is an inci- 7/ ef fover per Je grant by the grant of thelord

infeparab 1 . ‘
f:;}fy:nﬂrzp ﬁ;:fhliezﬁ cig e Jfezgmior de les au- from the other fervices,

[¢], and therefore arc-  fers fervices, 1/ne poet 1t cannot bee faid rent
leafe of diftreffe is void. eftre dit rent fervice, fervice, for that it hath

Incudent,  In- pur ceo que i/ ne ad @ notfealtyunto it, which

dens, a thing appertain- i bt
ing to or following an-  ¢eo ﬁﬂ/!y, que 6ﬂ mci- 15 1ncident to CVery

other as a more worthy 7, , chefcun manner manner of rent fervice ;

or principall ; whereof _ Al
ou fee hlz:re, and in di- derent fervice; & pur and thereforeit is called

Yy . .
vers other places of Lit- ceoef] dit vent /éc/ge(l)_ rent feck. And thelord

- . d i: . w»
:ffé‘:;ﬂﬁj‘“gje ’]}; f‘;’_ Et le fergntor ne poet  cannot grant {fuch a rent

parable, and fome infe-  gpapt tiel rent ove di- with a diftrefle, as it is
parable (2), ashath beene ﬁnﬁ’}# Come (_,’/Z(fz‘f. {zid.

faid,

[g'] 7. E..i. 11. 8 H. 7. 4.5,

Sect. 228.
SAvant a luy lere-  JTem fi bome leffla A Lioif aman lett to

verfion, Sc. By a un auter terres another lands for

] 41, . 3 16 this ':}"’E}l]( E—‘J;‘-“)- LS to beob- pyr terme de vie, re-  tearme of life, referv-
41. £, 8. 10 lcrved (4], that this rent re- . T : . .

ferved 1s a rent fervice, and ﬁ?’ﬂ(lﬁt (l/Z{]/ cerrariz  1ng 1o h_lm certaine

hath fealty mcident to ir; ré’izt‘,.r’ﬂg?’dﬂl‘ le rent rent, 1f h.ee grant the

and both rent and fealty arc ' :
incident to the reverfion, wis, @ B AUterperfonfait, rent to another by his

[i] 12. E. 4.3 32. H.8 tit- P [;] the reat incident to the favantaluy lerever- deed, faving to him

tents, Br. 26. AIL 66. 48. E. 3. - = R . .
g.b. Doft. &Stud. li. 2. ca.g. reverhion {cparably, but the Jron de la terre ifint  the reverfion of the
fecalty meaident to the rever- ©a .
fton infcparably ; but by the /{?/ﬁ’, Sc. tiel rent ?Zr:ﬂ land {o letten &c. {fuch
grant of the vent, the tealty  forfgye rent feck; pur rentis buta rent feck;

in this cafe fhall not pafle be- .
caufle the fealty ie il;f;e;m.;_ ceo que le grantee nad  becaufe that the gran-

bly incident to the reverlion, rzem5 en2 le ?"f,"ll‘é’}‘ﬁaﬂ tee had nothing in the

but the grantee {hall have the ) X
rentas a rent fecke. Alfo by del terre,&c. Mes 5’1/ reverfion of the land

this (€5c.) is implyed an ui-  grant le  reverfron  &c.Butif he grantthe

tornement of the wnant; for  Je/ rorre g un auter reverfion of the land
without that, although by :

the grant the rent is tuned  pU7 terme devie,8le  to a_nother for tearme
to arent fecke, foas the te-  semant atturne, Se.  of life, and the tenant

nant cannot be charered with .
any diftrefle, yet to the pac- donques ad le grantee attorne,”&c. then lath

fing thereot there mult be  Je rent come rent for-  the grantee the rent

Al attarnment. vice 5 fur cco que 1/ as a rent fervice; for
Afff??‘??t’, e, Here . hat he hat! he ¢ .
ad le reverfion pur  thathe hath therever-

s implyed by this (€9¢.) an : :
attornment in the life of the  Ferme de vie. fion for tearme of life.

grantee, and other incidents to an attornment, whereof you fhall reade at large in the Chiip-
ter ol attornment (3).

Dongues ad le grantee le rent come rent fervice; pur ceo que il ad le

?"f"'U;.’}:/JG'?Z }’JIN‘ terme de vie. And the reafon hereol s, beeaufle the vent 1 tncident (o
the reverfion, as hath beene faid, and (s Lirtleson faith Were) pafleth away by the grane of
the reverfion as with the fuperior, without faving o pertinentisy (3) Ee for the reverfion
cannot be feck (5).  But by the grant of the vent the reverfion doth not pafle (6).

(1) The words which follow in this feftion are not in T.. and M. or in the Roh. edition s norin the Lwo MS3,

(2) This diftinction of incidents is made beforelol, 93, 0. For examples of incidents infeparable, fee infra, and alfo ant. g9,
a.borrs boreosboagea, Broo Nouv, Cafs pl, 4,

(3) Poft. 309. a,

(4) Ace.ant, 121 h, poft, 3071. 2.
(¢} Lord Cokeonly maans, that a reverfion cannot he without fealty,and its infeparable concomitant the remedy of diftrefs,

In refpedt to prefent profity a reverfion may be dry and fruitlefs during the particular eftates, and antil it comesinto pofleMion,
To areverfion of this latter kind, lor.[ Coke himf{elf gives the defeription ol dry and fruitlefs, ant. vra, b, [lenee iU appears,
that the word feck is uled by our lawyers in two {enles. According to onc, it ignifies avant of remecdy by Liflrefy as Liltleton ex-
pounda the word n feclion 218, Tnanother, it imports auant of prefemt fruit and profity as in the cafe of the reverfion without
rentor other feiviee exeent feally,

(6) Sce aces from Littlcton himfelfat the end of le@ion 220,



L1b. 2. Of Rents.  Sect, 229, 230, 231. 152

Sect. 229.

=

7 A ND foitis to beintended,that
1f 2 man give lands or tene-
ments in taile yeilding to him and
to his heires a certaine rent,or let-
teth land for tearme of life ren-
dring a certaine rent, if hee grant
the reverfion to another &c. and
the tenant atturne, all the rent
and fervice pafie by this word (re-
verfion) (2) becaufethat fuch rent
and {ervice in {uch cafe are inci- (Poft 324, a b))

T tffint eft a entendue, que

bome dona terres ou tenements
én le taile renmdant a luy & a fés
betres  certaine  rvent, ou. leffa
terre pur terme de vie rendant cer-
tamne rent, st/ granta le rever-
Soon a un auter &c. & lo te-
nant atturna, tout le rent &5 fer-
vice paffe per ceft parol (rever-
Jion ) pur ceo que tiel rent & fervice

en tiel cas font :incidents a le re-

verfion, & pajfont per le grant de
le reverfion. Mes coment que i/
granta le rent a un auter, le re-
verfion ne paffa my per tiel
grant, &c. (1)

" HIS needs no explication, but is evident by

dent to the reverfion, and paffe by
the grantof the reverfion. But al-
beit that hee granteth the rent to
another, the reverfion doth not

paffe by {fuch grant, &c. (3)

that which hath formerly beene faid,

faving by this ({&'c.) mn the endis implied the old rule, That the incident fhall pafie by
the grant of the principall, but not the principall by the grant of the incident, Aecefforinm

non ducity fed fequitur funm principale. (1)

Sect, 230. (5)

JSSINT nota le di-

verfitie. Et 1ffint
eft tenus P. 21, E. 4.
Mes i et adjudge,
an. 26. Itb. affifarum,
ou les fervices del fe-
nant en faile fucront
grants, que coo Juil
bone grant, wicnt 00-
Srant.que le veverjion
demiire.

SO note the diverfi-

ty. And fo1tishol-
den P.z1.E.4. But it
1s adjudged 26. of the
book of affifes, where
the fervices of tenant
in taile were granted,
that this wasa good
grant, notwithftand-
ing that the reverfion
FeiaIne.,

THIS is added to Z7rthea
ten.  Aud thercfore as
I have done heretofore,
and {hall doe hereafter in
ke cates, I pafle it over,
And the cafe here cired in
20. Al fre 06. was contra
qm'ufﬁmn:u wteltoruin ) and af-
terwards  that  judgement
was  reveried by writ of
error, for that the fervices
remained with the reverfion
as mcidents (6) infeparable.

SeCtt 2-‘311
A LSO if there bee
or mefine & tenant, lord melne and
& [o tenart ticnt del tenant, and the tenant
mefie. per fervice de holdeth of the melne

7 TIEM i foit [eign:- S1 foit feignior micfie
& tenanr Se. S

le feignior  paramont
purchafe le tenancre en

vos. & e omefie 1= by the fervice of five foe, &
17 0:'{/f¢')" jJL‘!" ‘/f'?""ih'(.‘t,‘ 11]]1]103‘4,& the mclne [4#] Soume have {ad, l:h‘:l[ [4] ao. E. 3. avowrle, 126
mn
(1) The fame diltinflion between granting the rewerfon and grunt‘inp‘thc rent i taken poft, feel, gqa,
(1) According to Bros Nouv, Caf, pli 192, this holds in the cale of the king ns well as in the cafe of a common perfon,
(1)} Sceant, 1go. b, 2. Ro. Abr, g9, & infra note b,
(4) Seeant, 151, 4. nute 3. and polt 349, b,
(5) No part ol this fechionisin La & M. Roh, or P,

(6) ‘This reaton v unexeeptionable m vefpe’t to favices, which in thelr nature are infeparable from the reverfion, {uch as
fealty,  But it fails in vefpect to the rent, which Lond Coke han hefore repretented to be a feparable incident, ant. 151, b,
The true conftratlion of the grant fuppoled feems to bey thatit in fuflicleat to pats the vent an a rent feck, but that for the
other fesvices it v vord, Tt fhonld be reculledted toog tha tus conflociion i conformable to oue by lord Coke on a Gmnilar
cale, which he Lates and explaing in fols 1500 b Bee thic top of the page there,



Lib. 2.

Cap. 12.

2. E. 2. tit. Exting. 6. 26.H.6s 1n this cafe it were reaion,

ibid. 7.

that by the purchafe of the
lord paramount his {etgni-
ory fhould be onely extinct,
and thar he thould become te-
nant to the melne, and the
mefhe to hold over as thc
lord parameunt held.  But
that cannot bee ; tor that onc

. man cannot be both lord and

((]7. Afl.e 4. E. 3. 20

[m] 4. E. 3. 1q.
See for this hereafter 1n the
chapter of Confirmation, {ctk.

(538.)

tenant, nor onc land immedi-
atly holden of divers lords.
(/] It the tenant infcoftc
the lord paramount and his
wife and their heires, n this
cafe the mefnalty is but fuis
pended ; for if the wite fur-
vive, both mefnalty and feig-
niory are revived.

It is {uid, that 1if there be
lord meine and tenang,
each of them by fealty and
fixe pence, the lord conlirme
the flare of the tenant, to
hold of him by fealty and
three pence, that the mefnalty
is extinct, (1) [#] And fo1n
the fame cale, 1f the tenant bee
an abbot, and the lord con-
firmme his eitate to hold of him
in frankalmoigne, the mel-

Of Rents.
de xii.d. fi le foig-

12107 paramont  pur-
chafé fe - tenancie cn

Jee, donques le fer-

vice de le mefnaltie
eff extincl 5 pur ceo que
quant  le  feignior
paramont ad le te-
nancie, il tient de fon

ﬁzlgmbr procheine pa-

ramont a luy, & s/
dott temer ceo de luy
que fuit mcfne, don-

ques i tiendra  un
mefme  tenancie 1 -
mediate av  divers
feigniors  per  di-

vers fervicess que fer-
roif tnconvinent, ef

la ley wvoit plus toft

Suffer un mifehiefe que

Dect, 232,
holdeth over by the

fervice of {2 pence,
if the lord paramont
purchafe the tenancie
1n fee,then the fervice
of the mefnalty is ex-
tinét ; becaufe that
when the lord para-
mont hath the tenan-
cie, he holdeth of his
lord next paramont
to him, & if he thould
hold this of him
which was mefne,
then he fhould hold
the {ame tenancie im-
mediately of divers
lords by divers fer-
vices,which thould be
inconvenient, and the
law will {fooner {uffer
a mif{chicfe then an

uiz  1ICONnVenence, et
pur ceo le feigniory
del mefnaltie eft ex-

Linct.

nalty s (2) extinét. [#] So it
15 if the lord releafe to the te-
nant (3.) Forwhether the lord
purchafe the tenancie, or the
tenant  the {eigniory, the
mefnaley is extinét. And al-
beit  the melne grant the
mefhalty for lite, and then the lord releafe to the tenant, both the reverfion and the eftate for
lifc ave drowned. [0]  So if there bee lord and tenant, and the tenant make a gift in tailey

the remainder to the king, the icigniory 1s extinét, (4)

.. %(Eﬁ rret ?26'072‘1)6?2367:2' ZL » Here 1t appearcth, that argrmentum ab incouwvenient:
15 forcible in law, as hath been fiid betore, (¢) and fhall be oiten obferved hereafter.

[#] 8. H. 6. 24. inconvenience, and

extindét,

(Poft. 280. a.)
0] 4. & 5. P. & M. Dy. 154
2. Co. g2. b.)

Vid. feét. 138. 130.

[1] 13. 1L 4. 3..4n. Afl. p. 27.

i) "T . ] L] | [}
2. R. 2. Vouch. 81, citius tolerare walt privatune damnum, quam publicwm malyem. Iere be two maximes of the

common law.
Firtt, that no mancan hold one and the fame land immediately of two feverall lovds.

Sccondly, that one man cannot of the fame Luind be both lord and tenant. And it is to
be obferved, that 1t 1s holden for an inconvenience, that any of the maximes of the law fhould
be broken, though a private mun fufter lofle ¢ for that by infringing of a maxime, not onely
a generall prejudice to miny, but in the end a publike incerrainty and confulion to all would
tollow.  And the rule of law 1s vegulavly true, res inter alios afla dlter nocere non (1) debet, et

fastum unips alteri nocere non deber ; which are true with this exception, unlelfe an inconve-

nience (hould follow, as our author here teacheth us.

Seét. 232,

LN N

jL avera le . 5. AJES  entant  que RUT in as much as
come  rent fecke. le  tenant  fe- the tenant holds
7145

therefore the feignio- ,,

rie of the mefnalty is_ ..~ -

(#] Le ley voet pluis toft fuffer mifchicte que inconvenience. (6] 1.ex

7

7l

M lf,.ﬁ]t-‘j,. :/2

—

Tee 9}19‘
et %40,
685 éﬂ/

/9%,

(1) Tnthe preceding cafe tord Coke flates the dochiine upon it as & meve didlum § and hy his marginal reference to the chap- .

ter of Coanflrmation, he apparently referves hin own opinon for a future oceafion,  Afterwards when he refumes the fabjed),
he holds, that, on qeenunt of quant of privity between the lord pirramount s the tenant paravail, confrmation from the
former to the latter cannot abridge the fervices due to the melne, and fo alter the tenure between the micine and the Lenant
paavail,  Polt, jo¢, b, '

(2) Lord Coke in a fubfequent part of his Commentary gives & different decifion of this cafe 3 for there he holde, that the
lord cannot extinguilh the metoalty by confirmation to the tenant pavavaily theve being na priwity between them. Pofl, o5, b
But tha is po any contpadiction of himfell 5 beeaufe heve he s apparently piving the didtem of othern,

(1) Tt defervea confideration, whether the releafe of Tord paramount e not as infuflicient to pafs the ([cigniory to the tenant
paravaily a6 & confirmation, hoth being conveyances in wiich privily s recuired,  See Fuﬂ'. feél, g6,

(4) The reafon of thivis elfewhere explained to bey that che feigniory being extindt for the fee fimple, it eannot remain for
the partienlar eflate cither for life or in tail.  See pofly 3120 b, Quick’s cale 9. Co, 129. b, u cale in Gouldib. PRI
Bicgham’s cafe 2, Co. g2,

(q) Ant., 4y, b,

(6) Tt fonnds hrfhly to prefer a mifehief to an inconyenienee, the greater evil to the lefire, But the trne conflrndion of the
vrale obviates this objedtion 3 for it certainly meanag, ag lord Coke’s additon explaing, thut the Liw proders a prote mitelicef
Lo puhlie Tnconvenieney,

(1) "The fame maxim ig cited poll, 319. a.
the rule.

In Wingate's Maxing 327, there fu a great variety of cafes for dluflyation of




Lib. 2.

nuft del mefize per v. s.
S lemefne tenufl for/-
que per xu. d. iffint
que 1/ avoit pluts en
advantage per i, s.
que 1l payaft a for
Sfergnior, 1/ avera les
ditz 1111, 5. come rent
feck annuelment de le
Sergnior que purchafe

le tenancie.

Of Rents.

of the mefne by five
fhillings, and the mefne
hold but by twelve
pence, {o as he hath
more in advantage by
foure f{hillings, than
he paies to his lord,
he fthall have the faid
foure fhillings as a rent
fecke yearely of the
lord which purchafed

the tenancie.

Selt, 2331,

And yet hee fhall diftreyne
for 1t (1) ; for, fecing the feals
tic 1s extindt, the law referves
the diftrefle to the rent; for,
as 1t hath been faid 1n the
like cafe, feeing the fealtie 1s
extint, the diftrefle by aétin
law may be preferved, Quia
quande lex aliquid alicui con-
cedity, concedere widetur €5 id
Sfine guoresipfa effe non poteft(2).
[»] And theretore if a man
maketh a leafe for life, referve
ing a rent, and bind himfelfe
in a ftatute, and [the conufee]
(3)hath the rent extended and

delivered to him, he fhall di-

ftreyne for the rent (), becaufe he commeth to it by courfe of law.
[s] Buc if o rent fervice be made a rent fecke by the grant of the lord, the grantee fhall not

diftrevne for it; for that the diftrefle remaines with the fealtie.

(¢] It there be lord meine

and tenant, and the metnaltie 18 a mannor having divers frecholders, and the lord purchafe one
of the tenanciece, andrthere is a rent by furplufagse, this rentalbeit it be changed into another

nature (as hath beene fawd) 1s parcell of the mannor,

the whole rent 1s extundt, alleit the law did preferve it.

JTem fi home, que

ad rent feck, eff
un foits fe{/z d'afcun
parcel de le rent &
apres le temant ne
woit payer le rent ade-
rere, ceo eft fon reme-

- dre. Il covient de aler

per luy ou per autres
a les terres ou tene-
ments dont le rent eff
#ffuant, & la deimander
les arerages del rent ;
9 fi le temant denia
ceo de payer, ceft de-
mzer eft un diffetfin de
le rent. Auxy fi le te-
nant ne foit adongues
prift a payer, ceocft un
denier, que ¢ft un dif-
Jerfinde rent. (5)Auxy
S le tenant, ne nul
auter home, foit de-

Sect. 233,

A Lfoif a man, which

hath a rent fecke,
be once {eifed of any
parcell of the rent, and
after the tenant will
not pay the rent be-
hind, this 1s his reme-
die. Hee ought to goe
by nimfelfe or by o-
thers to the lands or
tenements out of
which the rent 1s 1ffu-
ing, and there demand
the arrerages of the
rent ; and if the tenant
denie to pay it, this de-
niall is a difieifin of the
rent, Al{oif the tenant
be not then readie to
pay it, this 1s a denial,
which 1s a diffeifin of
the rent. Allo if the
tenant, nor any other

But yet by purchafe of part of the land,

SE%”J or feifon, 1s cams

mon afwel to the En-

figntfies 1 the common law
pofleflion, whercof jeifina a
Lann word 1s made, and fe//fire
a verbe,
4
D’afcun parcel. [u]
A feifin of parcel 15 a
futhcient feifin in law, to
have an aflile of the whole
rent,

_ 153

(»] 13. H. 4. Avowrie 237.
(Polt. 225. b Mo, 36.)

5] 28. E. 3. 93, {Ant. 150. b.

151. b. gog. b.)
1] 31. AllL 23. 22. AflL 353.

2. H. 6. 14.

glifh, as to the French, and (Aut 29 2:)

[«] 5. E. 4. 2. {Poll. 315.2. Cros

Cha. 507.)

Concerning  the generall {g. Co. 23.)

learning of feifins, you may
reade /b, 4. Bewils cafe, fol. 8.
lib.s. 101.98.1:0.0. fol.57.1ib.7.
Solo24.29.0ib. 9. fol. 33, And
many authorines of law there
cited, but futlicient is find here
to explane Littleton,

A les Lerres, &c.

[zo]For ademand of the tenant
aut of the land 15 not fufh-
cient ¢ but 1t there be a houle
and Tand, a denmund on the
land 1s fuflictent ;3 but for a
condition broken, 1t oupht to
be at the houfe (6), as hath
beene find betore (7).
Arere. This  word

arere 18 to bee  oblerved,

T. 18. E. 1. coram rege Nott. n
Thelaur,

(7] 40.E. 3. 14. b 14 Foy 4

Pl. Comn, 51

murrant /.;H" /t‘-’J' ferres IMan, bc l'cm:lining tor 1t 13 not ncccﬁhr}', that
‘ the
(1) M the rent may be diftrained for, can it be properly called feek ! Littleton in fed, 218, deferibes avent to be feck, becanfe
But if lord Coke isrighe herey a rent may be feek, and yet be diftrained for.  According to the

diltrefs is not mncrdent ot

refolution of the king’s bénehin W, Jo. 234. therent, in a eafe fuch as s fuppofed by Littleton, is graf a rent-fervice diftreinable
of commun right. 1nother words, the dutecfs is piven, or rather faved, by the Law, to preveat the mefne from betng prejudiced

by aéts between lord and tenant to which the metne is no paity, | rved 1
rqunhty an a parbiyon between copareetiers 3 which by the imphliconon o law s a rent charpge without mid of any claufe of dif-

trefs, and therctore called by Tattleton arent-charge diftrainable of common v
(2) See fame maximoant, {ol. 46, 4, Secalto 11 Cos gz, 0 Cro, Jam, 17001
(3} The words {the conufee] are notin the orviginal, but are added by the e
(4) Acc. Bro. Abv, Exeentions 147,

it

Sce as tochis 1. Ro. Abr, 848, pl. 6. and 7. Mod. go. and Carth, 120,
() The words e rent notin Lo and M, or Rob,

Ace. F. N, B. 1749 A,
Acc. polt, aorn b,

()

4 KK

T'his brings the cale to arclemblance of a rent aelved for

See poft, fedl. ag3.

tg. and Oldficld s cale, Noy 123, *

itor as effential to the {enfe ol the paflage.

Yetit has been faid, that the reverfon itfell s not extendable. Bro. Nouv. Cafi pl. 227,
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(Antn 1 441 a-)

[x] 29. Afl. 1. 8. H. 6. 11
Lib. de Entries 7g. b. ‘
(5- Co. 56. 4. Co. 28 1. Lcon.
go5. Cro. Jam. g. 10. 115)

E{y} Mich. 41, E. 3. coram
ege adjudge accordingly,

(Poft. 201.D.)

[2] Vid. Bra€t. lib. fol. 101.
262, 203. Brit. ca. 42. 43 &c.
f. 83. 106. 114. 115 118 M.

ca. 2. Seét. 1.

* Flet, 1ib. 4. ca. 1. Bra. uby
fupra. {4 Leon. 48. a. Cro.
€ha. 303.)

Mirr. ca. 2. {eft. 2s. Brm'::fnn
lib. 4. ca. 4. Britton ca. 44 45.
dic. Fleta,lib. g ca, 5. & 2. & §o

Mirror ca. 2. fcfl. 25,

(7. Co. 3. 1.}

7
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Hob, 8. zo07.
(3) For diffeifin of vent by

() Ie allo implicth loree,
(6;
(7) For other deferiptions
ancient authoys cited by Tord

ol

Cap. 12.

the grantee of the rent thoukd
demand it at the very time
when 1t becommeth due, but
at any time after it 15 fufh-
ciei.c. For ehis 13 not like a
demand of a rent upon a con-
dition ; becaufe that 1s penall
and overthroweth the whole
{tate, and [x] therefore the
time of demand muft be cer-
taine, to the end the leflee,

Of Rents.

on. les temements pur
payer le rent quaunt
il demaund les arre-
rages, ceo ¢ft un den:-
er en ley & un differ-
fin en fait, & de ticls
diffetfins 1l poit aver
affife de novel dif-

Sett. 233

ning uponthe landsor
tenements to pay the
rent when he deman-
deth the arrearages,
thisisadeniall in law,
and a difleifin 1n deed,

and of {uch difeifins
he may have an affife

/‘:3;4,:'.-;4.. ‘s /
1) The words between brackets not
1) Acc. as to conditton of re-entry, poft, jo1. o, Ace. whether the condition be for re-entry or a fum romine pane, 4. Co.
Rut the cafe of Thyn 2+ Cholmley Mo, 347, i3 condra an to a fum naomine paiic.

The additional marginal referonees to
06. b, amd 323.a, Beealfo the cate of Taylor on demife of Atkyns v, Horde, 1. Burr, 6o,

donee, or feoftce may be
there to pay the rent (2). But
a dem:lné ot a rent fecke or
rent chirge 1s but onely a
formal mcane to recover that
whichisdue ; { y] ard_there-
tore 1n that cate 1t may besde-
manded after 1t 1s behinde at
any tine whether the tenant
be prefent or no, for ruine-
dies tor rights are ever favour-
ably extended.

Ceo eff un denter

€72 /f:y . For wherefoever
there 15 a lawtull demand
of a vent, and the fame 13
not pawd, whether the tenant

be prefent or abfent, yet this g o5 (z’gz(é/g g’g;ﬁg- {hall ICCOver hiS dou--—
is a demall 1n law, (3) al-

i -
beit there be no words of &¢¥7 Ee ble damn}agesa &ec.

denyall. It appeareth here, that the demand muft be made upon the land, and albeit the te«
nant nor any for him be theie, yer mult the grantee demand it, becaufe without a demand
there can be no demer 1n deed, or in law,

Diﬁf 177, (4) [=] Diffitfina is a putting out of a man out of {eifin, and cver imiplyerh
a wrong. (g) But difpoifefling or ejectment 15 a putting out of pofleifion, and may bee by righe
or by wrong., * Omnis diffeifina ¢ft tranfgreffio, fed non omnis tranfercfio off diffeifina, 8i eo aw;-
mo forté ingrediatur fundum alicnunty non quod ﬁbz ufiuspet tencmentnm wel juray, non faciy
diffeifinam, fed tranfgroffionem, &c. Quesrendum oft a judice quo animo boc frcerit, Se. (6) And of
ancient time a diffeifin was defined thus ¢ Difeiin eff un perfoncl tiofpafle de tortious owfler
del jeifm (7). o

4/;/&’ de novel dﬁ{ﬁﬁz. Affifa novee diffeifine. Afifa properly commeth of the Latin
word afideo, which 1s to afloctate or {fct together; fo as properly aflife is an aflociation
or fitting together.  And the writ, whereby certaine perfons are authorifed and called toge-
ther, 18 called afifa nove diffeifinee 3 fo a5 affifats but cofio (8). But becaule ceffio 1s but a gene-
rall word, therctore m this lenfe afi/a 15 ufed 1 law for a particular ceflion by torce of the
writ de affifes novee diffoifinee ; and accordingly 1t was anciently {aid «fife in un cafe 2’cfl auter
choft que ceffiorn des puflices.  And itis called afifa nove diffeifine 5 tor that the juitices of cire,
hefore whom thefe aflifes were taken 1 thewr proper counties, did ride their circuits
from 7 years to 7 years, and no diffeifin before the eire i 1t were not complained of
in the eive could be quettioned atter the cire; and therelore & diffeifin commiued before
the lait cive was called an ancient diflethn, and a difletfin after the latt eire was called
a new difleifin or wova Jiffoifian, Al alfo hipofieth o _iLll'}”, of thewr ﬂtting together, and
alfo a ceflion of parliament, as Littleron hereatter o this chapter {heweth.

FEt recovera /ﬁ"/t“f/l?f del rent. Iere, and by the (&) in the end of this
fe€tion is implyed, that our author intendeth his cale where the rent iflueth out of lunds
in one county.  For if a man be feiled of two aeres of land in two feverall counties, and
marketh i feafe of both of them l'uﬁ:rvin:.{ two flullings rent, 1 this cafe, albeit feverall lis
veries (9) be made at feverall times, yot 151t but one entire rent o refpect of the neceflitie of the
cafe, and he fhall difireyne 1 one county for the whole, and make one avowrie for the
whote,, But he fhall luve feverall allifes in confinio comitatusy and in cither countie fhall
TS for Yo, p 0t t 1 o G & B e T make

: . make
e e
I’n’ 48 & M| I{ﬂh- 0!‘ P- F ’

of novel diffeifin a-
gainit the tenant, &
thal recover the f{eifin
of therent,&hisarrer-
ages,&his dammages,
& the cofts of his writ
& of his plea,&c. And
if after fuch recovery
& execution had, the
rent be againe denied
untohim,thermhe {hall
have a rediffeifin, and

{eifin envers le tenant,
& recovera le feifin
del vent, & fes arre-
rages & [es damma-
ges, & les coflages de
fon breve & de fon plee,
e, Bt fi apres tiel
recovery (9 execution
ewe| (1) le rent jfoyt
auter foits a luy dente,
donque 1/ avera un
redifferfin, S receve-

denialy fee poit, feét, 3%,

(4) Sce Littleton’s deterviption of diffafin, poft, feét. 279,

Polt. 254, b,

‘The preceding paflages in Latin are not from Brafton or Fleta in rhe places cited by Jord Colke, but from Braét, 216, h.

of dfleifin helides thole given or referred to by lord Coke, fee poft. 397, 4, 6, Co, 58, 'I'he
Cokey particulavly Bra©ton and Fleta, are very full in explaining the viMOMr modes of diflvilin,
4. Leonoand Cro. Cha, ave to cates abomt difleilin by e/edion, as to which fee pofl.
iy chis Jalt ealde it was attempted 10

HPPOIE & Common recovery by fuppoling the tenant to the priveipe ro have gained a frechold by diffcifin, - The natwe ol a dif-

feilin was thepefore elaborately invefligated by the counfel,

Lordd Manshield, alfo, who bad been vecently made chief jnflice of

the king’s bench, and d-livered the couct’s opinion in a very deflinguithed argument, expatiated on the fame fubjedl, in order

to repel the arguments for a

(rechold by diffcinm in the cale betore the court, by {hewing, that the dodlrine in our books about

difteifing chiclly applicgto dieii by a perlon ulvﬂHm:W\l’ur the fuke of certam remedthea to fuppofe himfelf diffeifed.  There

will probably he oceatpn o v
the prefeat wark 5 efpeainlly

fer to fome pomta of the Tearning difplaycd in the contie of this fnmons cafe in a fubfequent part of
where Littleton writes coneerning didleifios by #deétion,  See poll, fell, sob. §4/ T2

(8) Tt thould he /0y the word as Coke fpella i tending to n wrong derivat,on.

() A tolivery of lands it

uate in feveral counsices, fue ant, feét, 61, 6.,

. ™
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make his pliint of the whole rent ; but there thall be but one patent to the juftices. [a] And [a] 10. AT pl. 4. 18. AR p. 1.
ehis affile /x confinio comitatus 1$ given by the {tatute of 7. R. 2. cap. 10. for no afliic lay in & 18 E. 3.32. 22. H. 6. g. 10
that cafe at the common law, but the party might diftreine. [4] But for a common of pafture, 5] F. N. B. 180. a.
of turbary, of pifchary, of eftovers, and the like, 1n one county, appendant or appurtenant 7. Co. 2.3 4.
to land in another county, an aflife iz confinio comitatus did lye at the common law; [c] and [c] F. N. B.183. ki
{oitis of a nufans done 1n one county to lands lying in another county, the hke aflife did lye
at the common law.
" [4] Aund albeit the counties doe not adjoyne, but there be 20 countics meane betweene [4] 5. E. 4. 24
them, yet the aflife /n confinio comitatus doth lye (1), and the juitices {hall fit betweene the
faid counties. [e] And where it 1s faid before of two counties, the like law it1s if the fame [¢] F. N. B. 180. a.
extend into more counties. (2)
[ £] If a man hold divers mannors or lands in divers feverall countics by one tenure, [ 7] go. E. 1. tit. Droit
and the lord is deforced of his fervices, hethall have {everall writs of cuftomes and fervices ; F. N. B. 151, iy '
for cvery county one writ returnable at onc day in the court of common pleas, and thercupon

count according to his cale by the common law,
[¢] Butif the tenant in that cafe doe ceafe, the lord fhall not have feverall writs of [4] 18. Afl pl. 1.

ceffavit ut fupra ; for the writ of ceffawiz is given by ftatute * and the forme and manner of * W, 2, cap. 21.
the writ therein preferibed, and thercupon it is holden in our bookes that in that cafe a co/~

Javit doth not lye. (3)

(5] Il avera un redifferfin & recovera fes double damages&c.  Here by [4] Bralon fol. 236. Britton
| 197, 246, Ileta lib. 4. cap. 24

this (£5¢.) is alfo to be underftood, that a writ of redifleifin is given by the ftatute ot AZer- *

zon * ({fo called becaufe the parliament was holden at Merton in Anno 20. . 3.) the leteer T‘ﬁf{”cup‘ﬁ' R“E'ft'ﬂ‘f’ﬁ_ﬂ“?'
- \ R S ) < GETE T ALy , * uror ca. 3. W, 2. ¢ 40,

whereotis, Jtem fi quis fucrit diffeifitus de libero tenemeito &G coram jufticiariis itinerantibus feis yig, (@, 234.

Sfinam feam recuperaverit, per afijam nove diffeifine, wel per yecognitionem corum qul Jecerint diffei-

Jinam, & ipfe diffeifitus per wicccomitem feifinam fuam babuerity fi iidem diffeifitores, pofica poft

iter jufficiarioruiity, vel infra, de eodem tencmento iterum eundem conquerentem di eifiverint, S nde

convidll fuerint, flatim capiantur, e, (4) But the double damages are given by the ftatute Vide Regifll. 206. b. (1. Raes

of . 2. cap. 260. (§) Abr. 571.)

And Littleton in tew words hath made a good expofition of this ftatute; for where the fta-
tute faith, diffeifitns de libero tencmento, Littleton expounds it [/] to extend to a rent {ecke
or rent charge. (6) Albeit, as hath beene {aid, they be aganft common right, yeta man
hath afrechold inthem, [#] and he that granteth omnia tencmenta fua, a rentcharge or arent
{ecke doth pafle. (%)

Coranm jufficiariis itinerantibus, &e. foith the ftatute.  But Lirtleton {peaketh generally and
{o is the ftatute to be intended before any other juftices thit have authority to take afhiles,
and juftices itinerant arc fet downe but for an example, which is worthy of the obfervation,

[/] being a penall law. (/] Fitz. N.B. 180. h,

Recuperawverit per affifam, {9, fuith the {tatute, here gfffa is taken for the verdict of the
affife, as Littleron hereafter in this chapter expoundeth the fame, /el per recognitionem, (Te.
or by confeflion. Then the queftion is, what if the recovery werc upon ademurrer or by plead-
ing of arecord and failer of it, or by any other manuner. And fecing Li#eton ipeaketh gene-
rally, it muft be underftood of all manner of recoveries in an afhie of sovel diffeifin ; and 1o

it is confirmed by the ftatute of 777 2, cap. 26. (5)

Recoverie. Recuperatio commeth of the verbe recuperare, 1. ad rem per injuriam ex

tortam five detentam per foententiam judicis refiituic And recuperatio in the common law 1s
all onc with ew/dio in the civill law, which s alicwjus rei in canfam alterins abdudle per ju-

dicem acquifitio.

Bt execution ewe. Por vicecamitem [oifinam babuerit, faith the {ftatute; but Littleton
fpeaketh generally, (ot execution ewe) and execution had; fo as whether 1t bee by the

fherife or by the party, fo as execution or potlethion be had, 1c futheeth., (g)

Execution, E.ecutio, and fignifieth in law the obtaining of actuall pofleflion of any Vide feél 504,
thing acquired by judgement of law or by a fine exccutory levied, whether it be by the
fhertfe, or by the entry of the party, whercof you thall reade more hereatter. (10)
Note, 1t uppu:u'uth here hy Littleton, that [m] the recovery in a fUI'I‘n‘EI' writ muft be 1n [m] 14. . 2.tit. Redifl. 9.
aflile of novel diffeifin, wherein thefe words (#iel recoverie) wre to be oblerved.  And there- ¥ N. B. 189 .
fore it in a writ of right clofe in ancient demefne, the demandunt mnaketh his proteftation
to fue in the nature of wihite of wowe! Jifiifin, und ufter 1s rediffeifed, hee (hall not have w writ [»] 14. E. 3 tit. Redif. 8.
of redifivifin : becaule the firft recovery was not by writ of atlite of wowel diffeifn, [#] And Videthe 2. part of the Inflitutes,
{o it ix, if the recovery were in nilife of freth force by bill according to the cuftome of fome Stat. de Meslon, cap. 3.
city or borrough.  Alfo in ancient demefne there be no coroners, (11)

8 iidem diffeifitores, faith the flatute, [o] Soas it muit be the tume differfors : but here o] 4. 11.4. 5. T. N. B. 18g. ¢
videmy 23, Al pl. 7. (Cro. Jam. 394.)

[i] q0. All. 23. ac.

[£]) 14. E. 4. 4. 11. H. 6. 22,
(Ant. 6. a. 19. b.)

(1) Acc. Finc. Defeript, del Com. L. 9. a0 & 49, Al ph 3. & 212 Hen, 6.3, there cited.
() Fitzherbert in the place cited in the margin is a direét anthority for this. Butaccordingto Finch, more than two counties

cannot join, Fine. Deleript, del Com. L. ¢9. 2. Sce further on tilal by two or more counties, zt. Vin. Abr. 103.

(';) Ace. ¥, N. B. 200, | (4
(4) Acc. 2. Inlt. 82,15,
(5) See 2. Inft. 416,

6) Acc. F. N, B. 148, D,
w cnftom of a horough, both rent-chavge and rent-fervice are within the

7) So where lnds and renenents ave devifable b
cultom. Polt. fed. s8s.  But fometimes the word tenement ivuled in nomore limited fenfe, and to exclude rente and other
incorporeal hereditaments, as by Littleton in wating of defeents to toll entries,  See poft. fect 385,
{B) See further a8 to redrflifin Fiteherbert's comment on the writ of that name.  F, N, B. 158, B,

g) Ace, ant. 34. b See alfo Dy, 278, b. March g5.

o) Poll, 28y, a. . :
(4 r; This uan additional reafon again®t a writ of rediffeifin 3 becanfe that writ vequives that the coroners be taken to fec it
ex culed, and they ae not officers of the eourt of ancient :h:mr:i'nc.‘ The fame rcuiun'i_lpplu.-u more ﬂlpnuly in refpect
of the theriff, for the weit i direélable to himy and he is Judge as well as oflicer in it.  See Kiteh, 96, a, & Tulwood's calé,

4. Co. 6., Suve alfo Dalt. Sher. 33, b where the Merift's duty in exceuting the writ of diflifin is explained



Lib. 2.

(F. N. B. 188. ¢.)

6] 33. E. g.tediffeifin 7.
3. Co. 13. b, Polt. 198. a.)

f¢]9- H. 4. 5. F. N. B. 188. E,

[J"] F. N. B. 188. E. Recgitr.
g- H. 4. 5.

{ Hob. ¢6.)

F.N. B. 188. G.

fAnt. 153 a.)

[ /] 26. . 6. tit. Aid =y,

8. E. g. tit. RedifTeafin G
F.N. B, 138g. p.

; ! L) ] | . . * L
(1) Soif a feme commits a rediffeifin, and afteravards is marricd, the writ lie
band is named, not an the actor,

I1oh, g6,

farisfic the damages,

2
3
4

Sce poft. fedt, 278,

(s;
((}
(7) See llob. jo3.

Of Rents.

ildem s taken for nenx alii,  And therefore if the recovery in the aflife were againft two difs
feifors, and one of them rediflcile him againe, he fhatl have a iedifleifin againit him, for he
1s not qZies. But it the recovery had been againft one, and he and another redifleife the plain-
tife, he fhall not have a rediffeifin; for here is alins ;3 and he cannot have a'rcdiﬂjciﬁn agrainfl
the former diffcrfor alone, becaufe he 1s jorneenant with another; [p] for joyntenancy
in a wilt of rediffeifin is a good plea, and o {lranger fhall not be fubjeét to double imprifon-
ment and double dammages,

[¢] If arccovery be had againfl a woman in an aflifc of wewel /i feifin, and the plaintife
recovercth and hath execution, the woman tuketh hufband, and both of them rediffeifc the
plaintife, he fhall not bave a redaffeilin, becaufe the hufband is alins, [r] Aad yet if a feme
recover in an aflifc, and after take baron, and they arc redifletfed, the hutband and wife
{hall have a redifleifin; beeaufe the hufbund joyneth for conformity, and it 1s in the right of
his wife who was ditleifed before, foin ctiect 1t 1s idew diffeifitus & idem conquerens. (1)

If two coparceners be diffeifed and recover 1n an aifife, if after they make partition, and
after they be feverally diffeifed, they fhall have feverall redifleifins § and fo 1t 1s of joyntenants ;
for they be iidem conquerentesy & non alii. Allo a redifleifin doth lyc againdl the dlfﬁ:iﬁ?r which
doth rediffeife, and againtt another o whom he made feoftment after the fecond difleifin ; for
otherwile the rediffetor might prevent the plamife of bis rediffcifin,  But i an aflife
againft 4 and B, A 1s found difleifor, and B tenant, and the plaintife dorh_ recover, and ai-
ter he which was found tenant difletles the plaintite; he fhall not have o redifleifin; becaufe
he did diffeife him but once. (2)

De codennt tenemento, faith the flatute.  If the plintife be redifleifed of parcell of the te-
nement formerly recovered, he fhall have a redifleifin, *

It the mefne recovereth (3) a rent when it 1s a rent fervice, and after the rent l:gecommeth A
rent feck by furplufage, and doth rediffeife him of the rent, he {hall have a redifleifin ; for
the fubftunce of the rent remaines, though the quality be altered. (4)

[ /] If tenant 1 {peciall eatle I*ECQL'Frcth _iq j{ﬂiib, and after becommeth tenant 1n taile af-
ter poflibility of iflue extint, and then 15 1'cd§ﬂc1ied, he fhall have a rediffeifin ; for albeit the
ftute of inheritance bealtered, yet the fuine trechold remaineth. (5)

It @ man recover land in an allile ot wewrel diffeifin, whereunto there is a common appen-
dant or appurtenant, and after is redifleifed of the common, hee fhall have a redifieifin of the
common, for it was tacitely recovered i the aflife. (6)

Cap. 12, Sect. 2134,

| Sect. 234,

A Ruivocum. (7) For

the better underfland-
ing hereof, of thefe there bee
wwo kinds, wiz. @quivecum
ccquivocans 3 and  @quivo-
KRN &EGUIVacatiedis
Aiquivocum cquivocans off
plurvivocum,  polyfemns,  a
word of divers feverall fig-
nifications,
\ Blquivocum  aquivocatnm
off wnivocum, that 1s to fav,
reduced to a certaine fignifi-
cation.  As here in Littleton’s
example, afifa off women (-
quivecum Hivocans ; | for
fometime 1t fignificth a jury,
fometime the writ of af-
{ifc, and fometime an ordi-
nance or fitatute. Now
:1fﬁfc, jm'rrm, (3) 5 .rrym'-
aocum  aquivocatum 3 and
{018 brewve de affifi nova dif-
Seifinay and aflifa panis, {9¢.

even as canis off nomen -

Recovery in qfife muft be underftood,
The realon is, becaunfe the altevation s made by the a& of others, namel
Acc. 4. Co. g. a. and b, in Bevil's cufe,

(8) Lord Coke mcans ¢ taken for Jurata.'

E T memorandum,

que ceft  nofine
affife  eflt  nomen
xquivocum ; car af-
cun  foits off  prife
pur un jurie 3 car le
commencement de Je
record de affife de
novel  diffesin iffint
commencera :  aflifa
venit recognitura &c.
quod idem eft quod
jurata venit recogni-
tura &c. Lt la caufe
¢ft, pur ceo que per le
oricfe  de aflife il off
command a la v~
cont, quodd faceret

covery are mentioned ant. fol. 15t. a,

ANd  memorandum,

that this name
afiife 1s nomen Qs
vocum ; for lometimes
it 1s taken for a jurie ;
for the beginning of
the record of an af-
{ife of nowel differfin
beginneth thus: 4/ffa
vent recognitura 9.
which is the fame, as
Jurata venit recognitu-
ra. And the reafon is,
for that by the writ
of aflife 1t Is com-
manded to thefherife,
quod faceret duodecin
ltberos &3 Jegales homi-
duodecim

aar _ Iteg againfl both 3 becaufe in that cafe the huf-
but only in conformity to the law which will not fufler the wife to be fued alone, and to

) y of the lord pasamount and tenant paravaile.
See ant, feél, 232, pofts 3og. b, ant, 152, .

Acc. 1. Co. 81, a. in Lewis Bowlea’s eale,
Other inftances of tacie ye



Lib. 2.

duodecim liberos &
legales homines de vi-
cineto&c.videre tene-
mentum illud, & no-
mina illorum imbre-
viare,& quod {fummo-
necat eos per bonos
fummonitores, quod
{int coram jufticiariis,
&c. parati inde facere
recognitionem  &c.
Et pur ceo que, per t1-
el original, un panel
per force de mefine le
- briefe devert efire ve-
turne E3c. il eff dit en
le  commencement del
record em e ajife,
affifa venit recognitu-
ra &c. Auxy en briefe
de drott il eft com-
muncient dity que le
tenant luy port  mit-
ter en Diew & grand
affife &c. Ausy iy
ad un bricfe en le re-
gifter, gue eff appel
Oriefe de magni affl-
{a eligendd.  Jfint eff
ceo b prove, que
ceft nofme  afife ali-
quando ponitur pro
jurat’. Bt aftun forts
2/ eft prife pur tout le
oricfe d alfife; & [olon-
gue - cel entent 1l coff
pluis  properment S
pliss COMMUNRCINCHE
prife, ficome aflife de
novel  difletfin eff
prife pur tout le breve
Jde aflife de novel dil-
feilin, LKt en mefme
e maner  affife de

(1) Yuris utrum.
(1) Stft'.'.' 3. G- 2., O 22 r- 81

Of Rents.

nes de vicineto, &5¢. vi
dere tenementum illud,
S nomna illorum in -
breviare, & quod fumn-
moneat eos per bonos
Summonitores, quod fint
coram jufticiarus e,
paratt inde facere re-
cognitionem &e. And
becaufe that, by {uch
an originall, a pannell
by force of the fame
writ ought to be re-
turned &c. it is {aid in
the beginning of the
record 1n the aflize,
afifa venit recognitura
&e. Alfo 1n a writ of
right 1t 1s commonly
{aid that the tenant
may put himnfelfe on

sod and the great af-
fife. Alfothereisawrit
in the regifter which
is called a writ, 4
magnid affifa elivendd.
So as this is well pro-
ved, that this name
aflife fomtimes 1s ta-
ken for a jury. And
{fomtimes 1t 1s taken
for the whole writ of
aflife;and accordingto
this purpofe it 1s moft
properly & moftcom-
monly taken,as an af~
(ile ot nsvel diffeifin is
taken {or the whole
writ of aflife of nove/
differfrn. And in the
{imc manner an affife
of common of pal-
ture 15 taken for the
whole writ of affife

Se&. 234&

gm'-u:?c':zm; cants fri'.?ra!}ff.r'.r,
Canis — marinns, canis  cee-
leftis, funt wquivoca @quivo-
Calde

Affe de novel dif-
ﬁgﬁﬂ. Note [4] there be

fourc affilcs, wiz. this writ,
an atlife of mortdancefier, of
darrcine prefentment, and ot

wtruat, (1)
Vicount. Vide

fect. 248. verbo (Shi-
1eve.)

Quod faciat 12 -
beros & legales homi-

nes de vicineto, &,
[4] Albeit the words of the

writ be dwodecim, yet by an-
ctent courfe the fherife mudt re-
turn (2) 24 : and this is tor ¢x-
pedition of juftice; for if 12
fhould ontly be returned, no
man fhould have a tull jury
appear, ot be fworn in refpect
of challenges, without a 7ales,
which fhould be a great delay
of tryals. So as 1 this cafe
ufage & ancient courfe maketh
law., And 1t {feemeth to me,
that the law 1 this cale de-
lichteth her felte in the num-
ber of 123 forthere mufl not
oncly be 12 jurors (3) tor the
tryall of matters of fuct, [¢]but
12 judges of ancient time for
tryall of matters in law /x
the Ioxcehequer Chamber.  Alfo
for matters of ftate  there
were 1nancient tune twelve
Counfellors of State. He that
wageth his law muft have
cleven others avith him, which
thinke hee fayes true. And
that wumber of tivelve 1s much
reipected iz boly sority, as 12
ir/nyft’;:.r, 12 flones, 12 tribes,
.

o+ 5

[/] He that 1s of a jury,
mutt be Ziber homa, that 1s not
only a treeman and not bond,
but alfo one that hath fuch
frecdome of mind as he {tands
indiffcrent as hee {tands un-
fivorne.  Secondly, he mutt
bee legaliss And by the luw
cvery jurot, thar as returned
for the tryall of any ifiuc or
caufe, ought to have three
propertics.

(%) Firft,

I55

(2. Co. y0.)

[2] Brafton lib. 4. fo. 160. Brits
ton ca. 42. fo. 105. 134. F. N. B,
Fleta lih. 4. ca. 5. &¢. Mirror
ca, 2, {et. 13,

(Ant. 109. hi Poft. 168. a.)

(6] 1.k 4, 9,

[¢] Vid. Pl. Com. in procmiae

Jothua 4. Genef. 49,

(4] g- E. 4. 16,

(3) In a Coke upon Littleton in my pofleflion, thereisthe following marginal note on the neceffity of having 12 jurorg,—
¢ In the manor of Penryn Farrein in Cornwally there was a cuftome to try an iflue with fv jurors § and this cuftome wag
“adjudged no pooad cullome, as Rolle cheife juitice aflirmed in Mich. terme 1652.7"—The printed books alfo furnifh two
cales againft fuch a cuflomy o the Mt of which cales Rolle appears to have argued for it, and to have noticed

that there was a multitude of records in twenty feveral courts in Cornwall proving it's prevalency.
Perryman, Cro, Cha, 2¢9. 1. Ro. Abr, 564, and Aike ¢t Aimon v, Hunkin, 1. Sid. 233.

Sce Fredymock v.

Flowever tn fome ipecial crles the

jury may be lefuthan twelve 3 and in fome muft or may be more.—1. They may be lefs. Fhus it may be in Wales under the
provifion of the Hatute of 34. & 35, [1. 8. concerning Wales, which allows of fix. $ce 34. & 35. H. 8, ¢, 26. {, 74. Cro. Cha. 250,
1. 8ids 233, and 30 Gaoa, o250 g Soalloit inin fome fpecial eafes in logland, as 6 or 8 ininquiry of damages on default,
and i inquivy ol walte, though thia lateer bas been queftioned and even denied. Spelm. Glofl. vace jurata, Fitzh, N. B. 107. C.
Dune. Trials per Paisy caps 601 Ventr, 113, Finch, Law goo, Fuither there is in Gianvil a writ for a jury of 8 to inquire into the
are where infaney is alledged, Glanv, hibe 130 ¢ 140 150 16.—~2. Inflancesy in which the law allows or requires more than
twelve, are, attaint in which there muft be 2, the greataflize in which there madt be 16, the grand jury for indi€tments which
nlually confilt offome nomber between 12 and 24, and writ of inquiry of walte in which 13 have been altowed. Fingh., Law 484,
Spelm, Glofl voce jwata, 2. Hal, Hilt, PL Co 161, and Cro, Chas 414,

i la



L] A m
¥ oy o,
74 "ﬂs

75

i
L]

Of Rents.:
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Lib.z. . Sect. 234.

(¥} Artic. fuper Cat. cav G

Cap. 12,

(*) Firft, hee ought to bee of common of pa-
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Regifl, 158. 8. E. 3. 30,

Yad. [etl. 102103

. M. 6. 37

[e] Vid. Artw. fuper Cait.
ca. g. Fortelc. e

F'_,;*"_‘; Glamn. b
Bracton hib. 3 tol 1100 4.

fgl Lamb. verb, Centuria,

5. &Cs 2G-

dwelling moit ncere to the
place where the queftion is
moved. (2)

Secondly, he ought to bee
moft {ufficient both for un-
derftanding, and competencie
of ettate. (3)

Thirdly, Le ought to bee
leaft fufpitious, that 1s, to be
indifferent as he {tands un-
fworne : and then hee 1s ac-
counted in law Jiber & -
galis homo ; otherwiie he may
be chullenged & not fuffered
to be fivorne, (4)

The moit ufual triall of
matters of fa’t is by 12 fuch
men ; for ad quafiioncm falli
now refpondent gudices: and
mattersinlaw the judges ovghr
to decide and difcufle ; for ad
quceftioncm juris non refpondent

Juratoress (§)

[¢] For the inftitution and
right ufe ot this triall by 12
men, and wherefore other
countries have them not, and
how this triall excells others,
{ee Forttfene at large, cap. 23,

¢, 29. [f] And in ancient

time they were 12 kmghee,
This trial of the fact per duo-
decin liberos {5 legales bomines
is very ancient; tor heare
what the law was betore the
conquelt. ([g] Iu fmgnlis cen-
turiis comitia  funto, atque
liherce conditionis wiri duodens

eft prife pur tout le
briefe daffife de com-
mon de pafture, & af-

fife de mortdancefler

eft prife pur tour le
briefe d affife de mort-

.dmzc'%er,"&p affife de

darraine prefentment
eft prife pur tout le
breve daffife de dar-
ramne  prefentment.
Mes il femble, que le
caufe pur que fils
briefes al commence-
ment fueront appels
affifes fuit, pur ceo que
per chefcun tiel briefe
1l ¢ft commande al vif
count,quod fummone-
at x11, le quel eft a tant
adire, que doit fum-
moner un jurte. KB
afcun  foits affife eft
prife pur un ordi-
NANCCy Se pzzr milrer
certamne chofes en cer-

{(ture, and affife of
mortdauncefteris taken
for the whole writ
of aflife of mors-
dauncefter, and aflife
of darreme prefent-
ment 1s taken for the
whole writ of dar-
reme prefentment. But
1t {eemes, that the rea-
{fon why f{uch writs at
the beginning were
called aflifes was, for
that' by every {uch
writ it 1s commanded

to the ftherife, 9uod

Summoneat 12, which

is as much to fay, that
hee ought to {ommon
a jury. And fometime
afiife is taken for an
ordinance, to wit, to
putcertainethingsin-
to a certaine rule and
difpofition, as an or-
dinance which iscal-
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led affifa panis & cer-

wtate fuperiores nne cum pre- tamme rile &S d?/PO- -
vifice.

pofito _ﬁw-a fencutes juranto fazion, ficome ordinance
& iy Vi ; v
N I 1}‘ the tle 111 1omce ?Hﬂ, fyt appel ( I) ai_

cafes, per medictatem lingue, . o
(as we ipeuke) was as anci- fi{a panis & cervifiz.

ent. [4] Fliri duodent jure confeltiy, Anglice fexy Wallice totidenty Anglis (S Wallis jus dicuirzo ; and
of ancient time 1t was callled duodecim wirale judicium. (0)

Now feeing we are Jultly occafioned, and the rather for the (é¢.) herein, to fpeak of a chal-
lenge to jurors, to mikke the ftudious reader capable of the underftanding of the bookes
of law concerning this matter, it fhall be neceflary to fay fomewhat ot challenges; and
firtt what a challenge s,

Challeage is @ word common as well to the Englifh as to the French, and fometume figni-
ficth to cluime, and the Latineword is endicare ; fometime in vefpeét of vevenge to challenge in-
to the field, and then 1t 1s called in Latine wivdicare or prozocare; fometime in yelpect ot pui-
tiality or infufliciency, to challenge in court perfons returned on ajurye And fecing there s
no proper Latin word to fignific chis particular kind of challenge, they have framed @ word
[a] Ww. 2. ca. 31 Vid, Stat. de :lllcitlltly written [r:] :‘r.’!rffﬂﬂﬂffrf:‘r‘, and :‘f:/ﬂ.w/mffn‘r, and L'ﬁ{.'r.-uﬁm'm'f', and now written -

”-1_ k. l'-_'i' d”"";ﬂ”“' calum®i= Juiare : and huth no aftinity with the verbe calumauier, or calumnia, which is devived ot thag,
Anclls. ol [ A B4 1. 2.

(4] Lamb. fol. g1. 34

t\3 Boton fol 6. a. 1o, ":Plfé for that 18 ofa quite other lenfe, ligmilying a falfe acculer, andin tlx:;lr'i'cnib (6] Bracion uferh
Q) &i13q. 12 Al to, ca z.w:'!:.'n’l:ffﬂ' T(-J bt.'.' a talle 1111'{1:11!!:1‘: ‘hut_ 1T 15 tlL‘I‘lL"E“Ll ol the Hl-‘;l wWord ¢l ¢y U'I' ;)’w.’r}:r, which in
. ») Bralt, Iib . fol. 137 one fignification is to cave tor or forelee.  And for that to chatlenge jurorsis the moane to care
§ (] Brall. lib. . lol. 257, Vet tor or forelee, that an mdifferent oriall be had, it called eadwmmniare, to challenge, that 1s o
‘ N. B. fol. 70. except againit them that are returned o be jurors, & thisis his proper fignification. [«] But
x fometimes i {ommons, fommonitio, is fnd w bee calwmsiara, and a count to be chal-

R\ | lenged,

(1) The words entre les atnciens eflaiutes ave here added in L. & M. Roh. and P.
(2) Sce polt. 1¢7. a. ant. 12¢. a, n. 2. This qualification is now heceme unnecefTary in civil cafes, the 4. An.c. 16, 1 6.
& 5. dire&ing that in them the jury {hall be taken from the body of the county, See ant. 12c i, 0, 2, and alearned tradl by the
late mr. levjeant Wynne, Intitled a Diflertation on the wait de uon ponendis in affifis & juratise Sce allo 2, Inft, 447. 8 <64
(3) Scepolt. 1¢6. a,
(4) OF other mades of trying facts befides that by jury, fee ant. 74, a.
e ML (5) This decantatum, as lord chiet juftice Vaughan calls it on account of its fiequency in the booka, ahont the refpedive
e ”""."'prfwincuﬂ of judge and jury, hath, fincelord Coke's time, become the fubjedt of very heared contraverly, efpecially on profecu-
LF Loaen arg o 29 o0 (o Ratelibels 3 fome aiming to render juries wholly dependent on the judge for matters of law, and others contending for
: : On the triad of John Lilburne for treafon in 16,49 high words pafled boeween
) 4. /"’7 P agthe court and him, in conlcquence of his ftating to the jury that they were mdpes bhoth of law and faéty and erting palligre sin the

\
N
: y ' : : ¢ e ' y . .
\\‘ “'w""ﬂ‘fu'ﬁw“"f Cole upon Littleton to proveit, o, StateTrogth ed. 69.and poft, 228 a. In the cate of Penn and Meade, whoin 1640 were indiced
X‘ £ 29 rves f"-"j“* for unlawfully affembling the people nnd preaching to them, the jury gave 8 verdiet againit the diveétions of the court in paint,

o gritesy ”f"‘ of law, and for this were committed to prifon. But the commitment was queftioned ¢ and, on a haheas corpus brought in the
Sl 4P 3. o7 court of common pleas, it wan declared illegal 3 lord chief juflice Vaughan diflingndhing himfe}f on the occation by a molt po-
SRRV Zhﬂ»//:;fr-i'numl argument in favour of the |'i,lﬂ‘_!-H of a jury. Bufhell's cafe 1, Freem, . and Vanghe 15, However the contefl did not
A ae ped S cealeyng_apprears by [ John Hawlew's Tamons dialogue between abarvitter and a juryman, which was publithed in 1660 to afliat
the elaiims (i the Intter Hg-'lhlﬂ the then curerent Jodbrine [.|L‘L‘I‘}’IH}!; thetr ﬂlllhnrity. N the revolution alfo many cafea have
s 8 e ;I&F(muurrmh inwhich there has been lllll:"h l.lL‘!i-IIE 014 l.lui' lilcu.lu[Jiu.va King v, Poolein Caft B Rotemp Thardwicke 230 Frankl'n's
¢ g, State P'riv 273, [Peter Zenpger's thid, Owen's cale 1o, State ‘1. p.rgh, of Appends and Woodlall'y cate o, Burre 261,

/!
§ E\ '“L" o Lt e~ Ol
" {"'f"’."“ ' " 1 , ¥ " . . . ¥
&& - tf{ . A Dy attending to the cafes before peferred to, it will be eafy to trace the progrefs ol ths controverfy on the Imits of the jury's

-4 " A /.:.,, 7 ]I'U'h'il“:l.'-

2% oA I refped to my own ideas on this fubjedly they are atprefent to this elle®

~ g * On the one b, as the jury may, as ofien an they thinlk fit, find a geaeral verdifly, Ttherefore think it unqueflionable, tht

j ‘{'{‘i""":'...- :4.4'2';'“‘“'}’ (o far may decide upon the Liw an well an fact, l:lll:h doverdidl neceflaeily involving bothe In thn 1 have the authority oF

“ila £7C4 0 Litlleton himfelf, wha hevenfter vevite®y, that (f the ingueft avitl take upon them the hunaavledge of the law wpou the matter, they
Ly wive theit werdidh generally, Pofl, [edl, 368, and fol, 228,
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Lib. 2, Of Rents.: Sect, 234

lenged, but this is improperly. And forafmuch as mens hves, fames, lands, and goods, are ta
be trycd by jurors, it 1s moit neceflary, that they be omni cxceptione magores ; and therefore 1
will handle this mutter the more largely. |

A challenge to jurors s twofold, cither to the array, or to the polls: to the array of the
principall pannell, and to the array of the talese  And herein you fhall underftand, that the
jurors mumes are ranked in the pannel one under another; which order or ranking the jurie
15 called the array, and the verbe, to array the juric; and {o we fav in common ipecch,
battaile array, for the order of the bartaile.  And this array we call arraiamentum, and to make
the array ayraiare derived of the French word arroier 5 fo as to challenge the array of the
pannell 1s at once to challenge or except againit all the perfons fo arrayed oy impannelled, in
refpect of the purtialitie or default of the fhertte, coroner, or other officer that made the
returne, '

And it 1s to be knowne, that there1s a principall caufe of challenge to the array, and a
challenge to the favour,

Princtpall, in reipect of partialitie.  As {irft, if: he fherife, or other officers be of [«] kin-
dred, or aflimitie /1), to the plantfcor defendant,ic  hed fiinitie (2) continue[4]. Scecondly,
if any obne or more of the jurie bee returned at the denomination of the partie, plaintife or
Idefendant, the whole array fludl be quathed,  So1vas 1t the fherife returne any one, that he
be more favourable to the one than to the other, all the array fhadl be quathed.  [¢] Thirdly,
it the plantife or defendant have an aétion of batterie again{t the fhertie, or the fhenfe aguinit
either partie, this 1s 2 good caufe ol challenge,  So 1t the pluinufe or defendant have an action
ot dvbt agunil che fhente; (but otherwife 1c 15 if the fherife have an adtion of debt aguintt
either partie) or it the flerife have parcell of the lund depending upon the fume title [4] 5 or
it the fhierife, or hia bailite which returned the juvie, be under the diftrefle ot cither purty ;
or it the fherife or his bailife be cither of counfelly atturney, oflicer 1n fee or of robes, or fer-
vint of cither partiey gollip, or arbitraror 1 the fame matter, and treated thereof. {¢] And
whete a fubjeét may challenge the arvay for unindifferencie, there the king being a partic may
alfo challenge forthe fame caufe, as for hindred, or that lie hath part of the land, or the like :
and where the areay thatl be challenged agamit the king, you fliall reade m our bookes.

[ /1 By defaunltof the fherife, us when the array of a pannell 1s returned by a bailite of a
franchife, and the fhevife returne 1t as of mmfelie, this thall be quafthed, becauie the parue
fhould lofe his challenges,  But if a therife returne a jurie within a libertie, this 1s good, and
¢he lord of the franchife 1s driven to his remedic againit him,

If a peere of the realme or lord of parliament be demandant or plaintife, tenant or defendant,
there mufl a kuight be returned of hus jurie, be he lord fpirituall or temporall, or elle the array
may be quaflizd [g]: but if he be returned, although he appeare not, yet the juric may be
taken of the refiduc.  Andif others be jovined with the lord of parliument, vet1f there be no
knight returned, the array fhall be quathed againttall. {4] So in an attaint there ought to be
a knight returned of the jurie (3).

[/] And when the King s partie, asin travers of an office, he that traverfeth may challenge
the array, as hereafter in this /ocf/on (hall appeare ; and fo it is in cafe of hife ; and hikewiie
the king may challenge the array : and this flall be tried by triors according to the ufuall
courfe. [#] Thearray challenged on both fides fhall be quathed.

(/T And if two cftrangers make a pannell and not in favourable manner for the one partic or
the other, and the {licrife rerurnes the fame, the array was challenged for this caufe, and ad-
judged good,

[2] 1f the bailife of a libertie returne any out of his franchife, the array fhall be quathed,
as an array returned by one that hath no franchife fhall be quathed.

Challenge tothe array for fuvour. [#] He, that taketh this, muil fhew in certaine the name
of him that made i, and in whofe time, and all in certainety.  "This kinde of challenge, being
no Pri_n_c*ipu]l challenae, muit be left to the (.J'i‘fbrctiun and confcicnce of the triors: As it the
pluntife or defendant be tenant to the fherife, this s no principall challenge 5 for the lord
1a in 10 danger of his tenant; but & converfo 1t is a principall challenge ; but in the other
hee nay challenge for favour, and leave 1t o miall,  So allimue betweene the fonne of the
Merife and the danghter of the partic, or & canverfo, or the like, 1s no prieipall challenge,
but to the favour @ bue il the fhertle marrie the daushrer of eicher partic, ore contrerio, this
(s hath beene faid) tia principadl ehallenge, or the like, [0]  But where the king 1s partie,
one {hall not challense the array for favour, &c. beeaufe inrefpect of s allegeance he ought
tor favour the kine mare (1), Bur if the therife be o vadeledl of the crowne, or other memall
fervant of the king, there the challenge 1s good (5). And hkewife the king may challenge the
arrav lor favour,

Note, upon that which hath been faid 1t appearveth, that the challenge to the array 1sin re-
fpect of the caule of uninditterencice or default in the fherife or other oflicer that made the

returne,
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[#] 12. All. 36. 6. AT, »1.
g boq.o 120 310 Al 9. sg. AL
2. 2o, K o4, 2. 12, E; g Chall,
114. zt. b, q. 5. b, .
5 Pl Com. 73, 15 H. 4. g
'é.! lijl. O Dier 38, 12, I, 6,
all. 150 Plowd. 425. 2.
]ﬂ{n. .:"Hjl'.:jﬁ‘gﬂ.)( %0
(7] 2. K 4. 74 49. E. 3. 1.
15 I 3. 43, 22. B g, g2
g. L. 4. 46. 8. jf—i.”,s. 5 28. Al
22. 41, K. 5. Chall. gy, (2. Ro.
Abr. 640. f)}'. 319-}JJ (
[¢] 11. H. 4. 26. 22 E. 4. 1.
38. K. 3.25. 38. H.6. 6.(Mo. 3.
(4] 14. E.q. 5. & 38 44. At

23. 292.E 4. 1. 3. H. 6. 29.
15. H. 7. 9. b, 27, AflL 28.
7o o2 100 eb AfL 6. 22,
20, F. 6. g4, 24- Al 12, 45:
Al 1. g. Al 8. 8. AIl 23.
7-L 3.56, 21, H. - 38. .

. 4.13. 44. E. 3. 43. 20. H. 6.
39 44. AL 18, 3. H.6. 24,
17. E. 2. Chall. 168. 4. E. 4. 11,
[¢] 4. H. 7. 4.4 L. . 48, 8.
All1g. 22, E, 4. Chall. 63.
Stami. 162, o,
[/} 39. Afl. 2. 17. F. 3. 50,
17. AL 11, 30. AllL 5. 8. AflL ‘3
[£] 13. E. 2. Chall. 115. B,
Lagueft. jo0. 0. Co.  54.
Countels de Kutlend’s cafe Plo.
Com. 117. 27. H. 8. 22: 4 EL
Dier. 208. 8. Ehz. Di. 2406,
14. Elz. Dier 318, 10, Eliz.
Dier 265. b. (1. Leon. 5. ». Ro.
Abr.636.)
[4] 17. K. 2. Attaint 6q,
[/ ]32. £, 4. ut Chall, 6. Stainf,
Pl.Cor.  19. AL 6. b. 4. 1. 5.
8. 44 E. g 38, (2 Ru. Abr.
ﬁff'i 1l (M

1] 8.1 g, 22, (Mo, 845,
[KJ 0. R. 2. Chall, 102. bia)f* 3.
1hid. 108,
[m] 3e. K. 3. Chall 110, 111.
g2 Al 6, 480 Alll g,
|#] 34 H. 6. Chall, 6y, 8.
Ho fovas o ag. AMlo2o, as, Foq.
12 VdL et AL es a8 HL 6.
g. 7.1 0.05. 19. H. 6. 48.
vo oL 00 g8 w00 Blog. o0 eo.
F.q. Chall. 62
(0] w2, E, 4. Chall. 63.4. H. 7, 8.

(1) Inn the eafe of Mounfon and Weft 1 Teon. 85, it wasargued, that aflinity waa a challenge 1o lht'_ﬁm'm' ouly; and to this
two judges inclmed at fufl 5 but alter time taken to confider the point, 1t was adjudged to be principal challenge by three

judges, the gth befitating.

g iTue living by the wife, thoueh flie is dead, is fufficient to continue the hafband’s affinity, Noris it neceflary,

() Having

that the iffue thould e inheritable vo the lnd, where land is the fubjeét of the aétion. Both of thefe pofitions Finter from the cale

of Momundon and \Well before eited from 1, Leon, 88,

(3) By a flatute of the late king no challenge can now be taken to any pannel {or want of a knight init. See18. G, 2. c.

18,1 4. This provinon
challenges where peod are pintics,

(4) Aces Keilw, vov o But lord Hate v of a different opinion |
ereafon and (clonv, and conlequently fo Tur againtt the kinge 2, Flalo THIL P
(hon!d be admitted, the realon he gives for ity which is almoft in the words o
Fitzherber’s Abdgement, teems rather unfitistalory.  But a better prine
pamely, that (rom the extenfive variety of the king's conneclions with hia f'uh{
way to previnl ag an excenption to a juror,
to juftice in fuits i which heis a party.

For the vemainder of the untes ol this pace, fre fol. 188, 10,

s made 1 general tecms 3 but the recital, which precedes ity is confined to the inconveniences of fuch

for he exprefsly allows challenges for frwer to prifoners in
. C. 271, Though, too, lord Colke's dollrine
“the cole of 22, E, 4. cited in the margin from
sle 1o Tound the rule upon was not uhobvicus ;
ietts through tenures and oflices, if favor to him

it might lead to an infinitude of objeclions, and fo operate as a ferious obilruélion

EW

e o e e A et i e A P et e
Jury for traly eithor patyy by demirring to evidence, wiieh -
applies, may {u far draw the caufe from the cognizance of the jury
deciion of “the cowt from  which the ifue o fafl  comes, and
atinoft only afeertaing thedamages,  Anl, 72, 4. Dougl. Rep. 127, 2171,
fuppofed to be fu inadequate to tinding ont the Law, thi | |
to ioform them what the lew s 5 andy asacheek to the jndge in the difeh;
tute of Welmintler the 2o e 3o make hig exception inwiiting to the judge
the record, 1o awalterwards to found error uponit, Sce polt, 2z, full, 436, 1y
Moftynin i, State Trals. Caje of mer and others v. Lefd

jury is everat hiberty to give a {pecial verds

the judgen of the comt tfrom which the HTue comun, b
{Muc was of a ver y limited and reftrained kind, the jury was tot bound 1o find a general verdidt.

the jury o

mcelades an adovflion ot the fast o which the evidence
for an that cafe the law iy referved for the
etther  difcharged, or at the
Baller’s Nin Pri. 2d edition 313,~4I11. The jury iv
that it i incumbent upon the judpe, who prelides at the trialy
e of thia duty, cither pairty may under the fia-
"o dire@ion, ind inforce ita being made a part of
ala per Pais, 8thed, 222, 466, CHIIL' of Fabrigan and

weh 1, Burr. 1o42, Buller’s Luw of NI, Pri. ad ed. 3e4e—=IV, The
i), the natore of which is to find the fa&te at large and Yeave the concludion of law Lo
Formerly indecd It wag doubted, whether in eertain eafen, in which tha

But the contiary was fettled
i
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returne, and not in refpect of the perfons returned, where there i1s no unindifferencie or dex
fault in the fherife, &c. for if the challenge to the array be found aguainft the partie that
takes it, yet he {fhall have his particular challenge to the polls (1). :

In fome cafes a challenge may be had to the polls, and in fome cafes not atall,  Challenge
to the polls is a challenge to tllE: particular perfons ; upd thefe be of toure kinds, that is ro
fay, peremptorie, Prinr:_ipz}ll,_whlch induce favour, and for default of hundrﬁ_'dors. ‘

*['p] 1. H. 5. Chal. 162, 9. H, [_p] 1’91*emptor1e, _thls s {o callcd_; bccuuﬁ.:, he may C_h:lll(:l:lgﬂ ‘percn}ptonl}_r upon }315 owne
5. 7. 15 E. 4. g2. 14. H.'7. 7. diflike, without fhewing of any caulc; and this onely 15 1n cafc ot treafon or telonie, in fapo-
19. Do&. & Stud. lib. 2. For- yepy gyite.  And by the common law the prifoner, upon ay endictment or appeale, might chula
tefcue cap. 27. 3. H 7.2, 2. lenge thirtie five, which was under the number ot three juries. But now by the ftatute of
R. g 13 32 H. 6. 26. 17. AlL »2. H. 8. the number 15 reduced to twentie mn petite treafon, murder and felonie; and in cafe

. 37. H. 6.8, 22. F. 8. ca. 1. ~2°% 0 A A . ) \
3353?}1' 3. tit. zélml_ B.-f:azi-}_ of high treafon, and mifprifion of high treafon, 1t was taken away by the ftatute of 34, H, 8.

33- H. 8. ca. 23. 1. & 2. P. & but now by the flatute of 1. & 2. Phil. & Marie, the common law is revived. For any
M. ca. to. 23. H. 6:26. 14. H. treafon, the prifoner fhall have his challenge to the number ot thirtie (2) five ; and fo it hath
7. 14. Stanf. PL Cor. £37. 138, peene refolved # by the juftices upon conference betweene them in the cafe of fir Wiy-
(f- Hlilll&; .2_]2;1?')15{ ' ter Raleigh and George Brookes.  But all this is to be undertood when any fubjeét that is nor
' ' a pecre of the realme is arraigned for treafon or felonte.  But if hee be a lord of pur-
liament and a peere ot the realine, and 1s to_be tryed by his peeres, he fhall not challenge
Soe. Pt 2 T any of his peeres at all ; for they are not fworne as other jurors be, bur finde the party
gu.iltie or not guiltic upon their taith or allpgiunqc to the king, :m_d they are juderes of
the fadt, and every of them doth feparately give his judgement, beginning at the loweft.
But a fubjelt under the degree of nobihinie may 1 cafe ot trealon or telonie chillenge
for jufit caufe as many as he can, as fhall be faid hereafter.  In an appeale of death :1g:1ifii1"
divers they pleade not guiltie, and one joynt wenirve facias 1s awarded, 1f one challenee
peremptonly, he fhall be drawne aguintt all. (3) Otherwile it 1s of feverall wenire fue. ‘
Note that at the common law before the ftatute of 33. E. 1. the king might have chal-
lenged peremprorily without fhewing cuufe, but only that they were not good for the king,
and without being limited to any number.  But this was mifchievous to the {ubje®, tend-
g to infinite delayes :mEl danger. ‘And tlufrcforu i‘t is enacted, {g] guad de ceetero licos pro
dontino 1ege rf.r':.'ﬂnu', -yn?::f Juratires, EE:"-' HoN j unt bons 'Pa"ﬂ regee 3 Hok P?‘@fﬁ‘ hoc 1emaneant -
gﬂ{ﬁmmm, e ﬁ:f a {{gfnwr CevEiam wn{fﬁm calnninic jrz:f.', (Se. Whﬁ:l‘t‘by the king 15 1OW Te-
flraned. (4) * o
Principall, fo called, becaufe 1if it hc_ foun}l true, 1t ﬂ_ﬂmlt:th futhcient of it felfe without
leaving any thing to the confeience or diferetton ot the triors, Ot a principall caufe of chul-
lenge to the array, we have find fomcewhat illl'ﬂélt.-{}*". Now 1t tolloweth with like brevitie 1o
{peake of principall challenges to the polles, (that 1s) feverally to the perfons returned.
Principall challenges to the poll may be reduced to foure heads @ firtt, propter honoris
y,:@,vﬂ;gm, for l'ci'l)ct"t E.}t hDI}UEI}': 1:31:{111(.11}‘1 /‘b‘?'a‘:ﬂﬁﬂ'." {zﬁ:ﬁ’ﬁnm, for want or dcfuult: thil‘d-
Iy, propter affectean, for aftection or partalitic : tourthly, propeer delitum, tor crime
or delict, _
I. Propter honoris refpedum, as any peere of the realme, or lord of parliament, as
a baron, vifcount, earle, marquefle, and duke ; for thefe in refpect of honour and nobili-
tie, sre not to be fworne on juries ; and 1t nerther partie will challenge him, he may challenge
himlelfe, for by Magna Charta 1t1s provided, quod nec fuper cum ibimus, nec ﬁfpf;' cunm mitte-
musy, nifl per lgale jrudicinm pariem fuornm, ant per fegem terres Now the common Law hath di-
vided all the fubjeéts into lords of parbament, and into the commons of the realme. The
peers of the realme are divided iutt:.- barons, *:'iﬁ:mmts, carles, marquefles and dukes.
The commons are divided inte  kmghts, efquires, gentlemen, citizens, yeomen, and
burgefits.  And in judgement of law any of the fuid degrees of nobilitic are peers to
another.  Asif an carle, marquefle, or duke, be to be tried tor treafon or felonie, a baron or

Lib. 2.

g. E. 4. 27,

(1. Ventr. 309.)

[?‘] 31. E. 1, ordinatio de AN~
quifitionibus. Stanf, PL  Cor.
1bo,

6. Co. 52. 53. Countelle de Rut-
Tand's cafe. 48. E. 3. 30, 48.
All. 6. a5 1L 6. 46, 22, AflL
a4, F. N. B. 165. D. E. & 166.
Regift. 179. {x. Sid. 277.)

fa] 7. Co. 18. Calvin's cale. 10.
Co. 104. 1.4, H. 4. 19. b,

[#] Bra&t. fo. 185. Brit. fo. 135,
Flet, . 4. ca, 8. 26, AL 28. 4.
. H,

I, 0. 39. 9. E. 4. 16.b. 21

6. 200 10. I 5. 20,

[c] Vid. {cét. 464. 38. All 1q.
0. 28, g. M.
55 10. M. 6, 7. 8. 18, 2. IL
tg. 1L 6. g.

7. H. 6. 25, q0. 44. 212, E. 4.

y7. AllL 15. 4. 11

7.1, 10, Ho 5,14,

any other degree of nobilitie is his peere.  In like manner, a knight, cfquire, &c. fhall be
triecd per pares ; and that 1s by any of the commons, as gentlemen, citizens, yeomen, or
burgelfes ; fo as when any of the commons 18 to have a tryall cicher at the king’s fuit, or
Detweene partic and partiey a peere of the realme fhall not be impanelled inany cafe,

I1. Propter defectum, )

1. Patrice, [a] as aliens borne.

2. Tibertatis, [8] as villeins or bondmen, and fo a champion muft be a freeman.

3. Annui confusy i liberi tenementis o] Firtty what yearely frechold a juror ou ght to have

;ﬁq:;c 3”11 ‘l'ﬂﬁf;"m of o3 1, thar paffeth upon triall of the life of wman, orina plea reall, or in a plea perfonall, where the

813 and 4. & 5 W. & M. debt ordammage in the declaration Ennmn}tct_h to fortie I‘I}Ell‘kl‘lﬁ, wide frid. 464, (¢) * Sccondly,
2.4.) this frechold muit be in his owne righty i tee ﬁn‘.llmlc, fee tinle, for terme of his owne life, or
for another man’s life, although it be upon condition, or mn the right of his wife, out of antient

* 9. I 6. Chal. 2y, g. 1L 4. 1.
(2. Ro. Abr. 647, Polt. 272, Yo efine, for frechold within antient demefiie will not ferve,  But if the debt or dammaee a-
| mounteth

Fortele. 56, 62. a.)

(1) Nota, o avrit of right the pannel veturned by the four knights foall not be challenged, but challenge ought to be taken before the
Jour knights before the pannel made.  H. 30. El B. R. Pigott and Clarke. Hal. MS585,—8ee ace. polt. 158, a, 294. a. Mo, 67.
and Gouldib. 23.

(2) Agreed acc. in petty treafon in Swan’s cale, Folt. ro7.

(3) Adj. acc. Plowdl, 100,
(4) But according to the conftruftion made of thia ftatute or ordinance the king is not hound to thew canfe of challenge

till all the pannel in called over, and not thep unlefs from challenges or otherwie the jury is incompleat,  See State Ty, 4th

ed. v, 3.DP. 468, Vo4 s 423, V. 5. P 195, See further on this paint fir John Hawles’s Remarks on Trials in State T 4th ed,

V. 3. P. 100,

(s} See alfo a learned differtation on the writ de non ponendis in affifis et juratis in the NMifeellany of Law-Trafs by the late
Mr. Serjeant Wynney po 62 to 4. Seetoo 1. Ventr, 366, and e John Hawlea's Remarks on Trials, in State Trials gth ed. v, 3. I
thg. 187,
in Dowman's cale g, Co. ro beoand the rale now holds both i eriminal and civil ealts without exceprion, See poll, 224, b,
Staundf, Pl C. 165 a. Major Oncby's eafe 2, 1, Rayni, 94—V Whillt areaiota, which )l fub i in Low, were in ule, it was

Jazardous inoajury to find a gencenl verditl, where the eale was doabtfuly and thev were apprized of it by the judpes § beeaufe
if.they miftook the Iaw, they were in danger of an attainl, Pott 228, a0 Heb, 2x9. Vauph, 1aa. 2. Hal, il ), .
110, Gilh, Com, Pl ad, edition 12— VI. 1 the jury lind the fadts Ipecially, and add their conelulion as to the
law, it isnot binding on the jodges 3 but they have a vight to contronl the verdiet and dectare the law an they conecive
it to he.  Atlealt this in the language of fome moft relpectable authoritien, Staundf PLC 165, 0, Plowd, yrg. a0 b, g, Co, 2. .

,- Hal. Hiltt, PLCLove 1.pa 471, 476, 477 0nd v e pegor=— VI The courta have long exerciled the power of pranting new tilals in

Soa 7. Arsaay, iyl caledy, where the fury find againtt thacwhich the judge trying the coudie or the comt at Trge holdr to be law, or where the

oeton kil jury find ngeneral verdi@l and vhe conrt coneeives that on acconnt of difliculty ol liw there aught to have been a ipeciil one.

King v. Poole Cal, I} R, temp. Unrdwicke 24, Though too in eriminal and penal calen the judges do not elaim fuch a dif-

cretion againit perfong acguittedythe veafon | prefime s invelpect of the rule that wemo bis punrtur ant vesatur pro redom delidto,

or the hgl'l"ﬂ' np which willdarvife from allowing n perfon to he twice put in jeopardy for one offence ; umrif thin be fo, it

L o b,

x f’lll/ i’ o

r
' | ,1".'

A AR Sy ) : : Y |
/5 5‘/(;‘ .....«.!_,r““l},’ Mewn, that on 'thnt .1f:cnunt an exception is made to agencral rule. 4. Blackl. gth cd. 361, 2.0 Raym, 1585, 2, é]au.l. Bog. Los . e
7 P - 4+ Co, go. i and Wingate’n Maxims, 6ys, * - | R N n.ff;,,. e rng,
Upon the whale, aa my mind {u affeéled with thiv intevefting Qithjc G ebhe refult g, that the fmmediate and dived vight of e 7. Jp o
citlinﬂ tpon qnuﬂinlln of Iaw is entrufled 1o the 1lll||:rh; that in a |III"U it i nllly f'r.'rr';!r.s.{n."; that 1o the exepefe of this e - ‘5 :‘[:
dental vight the latter are not only placed under the foperintendance of the former, but are in foime degree contsoulable by 4% PNt
) them ; £ :;""f,.-
R (RS
‘J{n /..;-:‘ “'): :'-q:-.l -':"l .'i' /? ;.:-,/,,; f;'"
J"j ht.;../ /” . ._’H " I 'Zu"':.n"',..- 'y
:;ﬂ'lu.h-’ Y, il o ran,
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Iib. 2.

inounteth not to fortie marks, any freehold fufficeth. [4] Thirdly, he muft have frechold in [d] 1g. H. 6. Cg
that countie where the caufe of the action arifeth ; and though he hath in another, it fufficeth ~F< Jo7 %

not (1). [¢] Fourthly, 1f after his returne he felleth away his land, or if cefly que wie or his

» 9 .
VR VP o I Sy
TC 12- . ?l 4: 21: Hl Gl 3 ]

wife dieth, oran entry be made for the condition broken, fo as his trechold be determined, he 7 H. 4. 1. (Poft. 272. b.}

may be challenged for infuffictencie of freechold (2).

4. Hundredorum. Firft, by the common law, in a plea reall mixt and perfonal, there ought
to be foure of the hundred (where the caufe of aétion arifeth) returned for their better notice
of the canfe ; for wicini vicinorum faita prafumuntur feire (3). And now fince Listleton wrote [ f]

-in a plea perfonall, if two hundredors appeare, it fufficeth {4) ; andin an attaint, [ ¢] although
the jury 13 double, yet the hundredors are not double, Secondly, [4] if he hath either free-
hold in the hundred, though it be to the value but of halfe an acre, or if he dwell there, though
hee hath no freehold in it, it fufliceth, [7] Thirdly, if the caufe of the altion rifeth in di-
vers hundreds, yet the number fhal fuffice, as if 1t had come out of one, and not feverall hun-
dredors out of each hundred. [£] Fourthly, if thére be divers hundreds within one leet or rape,
if he hath any frechold, or dwell in any of thofe hundreds, though not in the proper hundred,
it fufficeth. [/] Faftly, if the jury come de corpore comitatics, or de pronimo bundrede, where
the one partie 1s lord of the hundred, or the hike, there need no hundﬁcdore be returned at all,
[#] Sixtly, 1f a hundredor after he be returned fell away bis land within that hundred, yet
fhall he not be challenged for the hundred, for that this notice remaines. Otherwife as Kath bin
faid for his mfufliciencic of freechold ; for his feare to offend, and to have lands wafted, &c.
which is one of the reafons of law, 1s taken away. [2] Seventhly, he that challengeth for the
hundred muft fhew in what hundred 1t 15, and not drive the other partie to thew1t.  Eightly,
his challenge for the hundred is not fampliciter but fecundim quid ; for, though it bee tound
that he hath nothing in the hundred, yet thall not he be drawne, but remaine preser FH, that
is, befides for the hundred ; and albeit he dwelleth or have land in the hundred, yet muit he

have lufherent freehold.

I1I1. P?"pré’?" (zﬁﬂzmz < Andthisisof twoforts, cither working a principall challenge,
orto thefavour. And againe a principall challenge is of two forts, cither Dy judgement of law

without any alt of his, or by judgemcent of law upon his owne aét.

Anditis faid that a principall challenge is, when there is exprefle favor or exprefle malice.
1. Without any alt of his, as if the juror bee [4] of bloud orkindred to either partie, con-
fanguinens, which 1s compounded ex con (& fanguine, quafi eodent [anguine natus, as 1t were
iflucd from the fame blood ; and this 1s a principall challenge, for that the law prefumeth that
onc kinfman doth favour another before a ftranger; [4] and how farre remote {o ever he 1s of
kindred, yet the challenge is good. And if the plaintife chalenge a juror for kindred to the
defendant, it is no counter plea to fay that he 1s of kindred alfo to the plantife, though hee
bee in a neerer degree ; for the words of the wenire fucias forbiddeth the juror to be of kindred
to cither partie,

_ f<] Ifa body politick or incorporate, {ole or aggregate of many, bring any action that con-
cernes their body politick or incorporate, if the juror be of kindred to any that is of that body
(although the body politick orincorporate can have no kindred) yet for that thofe bodies con-
fi{t of naturall perfons, it is a principall challenge. [4] A baftard cannot be of kindred to any,
(¢) andtherefore it can be no principall challenge.,  And here it is to be knowne, that qfin/tas,
affinity, hath in law two{enfes, In his proper fenfe it is taken for that neernefle that is got-
ten by mnrriagc. Cum due cognationes inter fe di-v{/‘za’ per ﬂnﬁ!iﬂj mjbuhmrm', g :;fh'ra ad cz]rc::fr:.f
Jines accedity &9 inde dicitur afinis. In a larger fenfc gffinitas s taken alfo tor counfanguimtie
and kindred, as inthe writ of wenire facias, and otherwhere, [¢] Affinity or alliance by mar-
riage 1s a principall challenge, and c;}uivulcnt to confanguinity when it is betweene ether of
the partics, as if the plaintifc or defendant marry the daughter or coufin of the juror, orthe
juror marry the daughter or coufin of the plaintife or defendant, and the fame continues, of
ffuc be (6) had.  But if the fon of the juror hath maried the daughter of the plaintife, this 13
no principall challenge, but tothe favour ; becaufe it is not betweenc the parties. Much more
may be fnid hereof 5 fed fumma {?’gr:m'faﬁ{gfa rerim,

[ 7] If there be a challenge for colinage, he that taketh the challenge muft thew how the
juror 15 coufin,  But yet if the cofinage, that is the cffe@ and fubftance, be found, 1t fufhiceth ;
for the law preferrceth that which is materiall before that which is formall.

T2] H the juror have part of the Tand that dependeth upon the fame title, (7) _

[4] It a juror be within the hundred, (8) leet, or any way within the feigniory immediately
or mcdiately, or any other diftrefle of cither party, this is 2 prilwiFﬂll challenge. But if cither
party be within the diftrefle of the juror, thisis no Frinuipull challenge, but to the favour,

[¢] If a witnefle named in the deed (9) be returned of the jury, it is 2 good caufe of challenge
of him. [#] So itisif one within age of one and twenty bee returned, it is a good caufe of
challenge.

2, Upon

(+) Vid. ace, per omnes julticiarios M. 29, 30. Eliz, Clench 139.—IIal. MSS.

(2) Seeant, loa, b.

(3) bee Brownl Rep. b, 194.

.(4) Aud now by the 4. An. e, 16. & 24. G, 2. ¢, 18, the jury mult be taken from the Jo
theking’s courts of recovd at Weffmin flery and in afliona or informations on penal flatutes,

and indi@ments or prefentments of treafon felony murder or other mntter, are excepted from this

(2. Ro. Abr. 636. Fortefc, 56.

b. Polt. 158. a.)

[ £] 27. Ehz. ca. 6.

[£]7- H. 4. 47.

g&h] 116. .é.. 4 7. 4. Mar. Br.
al. 210, 21. E. 4. 74. 75.

g. H. 6. 66. 74

[r] 20. H. 6. 23. 4. Mar. Br.

Chal. 216.

[£4] 10. H. 6. 4.

19. E. 4- 5.

[/] 37- H. 6. 11, 25. E. 3. 43
(Cro. Jam. 550.)

[m]21. H.6. 38. 12. H. 7. 4.

12. H. 4. 14.

[#] 7. Eliz, Dyer 231,

Braét. fo. 185. Brit. fo. 134. 135.

Fleta Iib. 4. ca, 8. 21, E, 4 114
12,

[a] Britton fol. 135.

[#] Mirror ca. 3. de ordinanch®
d’attaint,
Brafton

Britton }ubi fupra,

Fleta

14. El. Dier 319. 21. E. 4. 75,
40. AllL 20. Pl. Com. fo 41. E.
3. Chal. gg. 21. E. 4. 75-

[¢] 7-E. 4 4 17. E. 4. 7. 21.
E. 4.20. 28 H.6.10. 28 Afl
18. 34. Afl. 6. Hob. 84. 1, Saund.
344

(4] 41. E. 3. Chal. gg. 41, E. 3.
g. 26. H. 6. Chal. 163,

[¢] Mirror
Bradton
}ubi {upra.

Britton

Fleta

3. E. 4. 14. 21, E. 3. 5. 41. 42.
E. 5. Chal. g3. 43. AllL 25, 26.
29, Il 4. 2, 14, H. 7. 3. 15. H,

7. 9

[“/J 19: I-I- 8- ?- ES- H- B-
Dicr 87- 1. Marie Dyer ga.
a, Eliz. ihhd, 197,

¢] Braélon
[ ] }Ubi fupru-

Button
Ileta
M nor ubi lupra.
[#)g. H.6. tit. Chal. 29. g8. E.
3. 25. 22, E. 4. Chal. 01. 4. H.
6. 5. 3. H. 6. 39. 36. H. 6.
Chal, 46, 22, K. 4. 1. 27, All,
o8, oa. I 3. 10,

11.

.:é] 2. Afl, |
] Mirror uba (upra,

Iy of the tounty in ations or fuits in
But appeals of felony or murder,

provilion; and therefore

In them hundredors ave il in tricinefs necefTary.—It is obies vable, that the 214.G.2. by which thiy alteration was made as to aétions

an penal ftatutes, namics the counties palatine of Lancafter Chefler and Durbam, and Halesy as well as
4. of An, anly the latter place is mentioned.—8ee further on the fubjeél of bundredors ant. 125, a. note 2.

Wms. 207, and a cate on the 4. Annain M. Ser, Wynne's Mifeell, Law Tracls 6o,
() Seeant, 123, n,
(6) Buttheiflue muft be fvrmgs  Secant. 156, a. n,
(7) Here the fenie ivincomplent 3 but I apprehend, that tord Coke
(&) Ace, Dy, 156, a,
(9) Sceant, 6 »,

IWeflininfler. Butin the
to which add 1. P,

means to give the exception as a principal challenge,

M

them 3 and therefore that in all pointe of law aviling on a trial, juries ought to lew the moft refpedlful deference to the advice

and recommendation of judges.

In favour of this conclufion the conduél l]f‘jlll‘lﬂﬂ bears ample teltimony § for to their honour

it fhould be remembered, that the examples of thelr veliting the ndvice of a judge in pointy of law are rare, except where they

have been provoked into fuch an oppofition by the groflnefs of his own mifcondu&@, or betrayed into an unjuft fufpicion of hie
integrity by the mifreprefentation and ill practice of othera, In civil cales, particularly where the title to real property iuin queftion,

furles almolt univerfally find a fpecial verdiét as often as the judge recommends their fo doing 3 and though in criminal cafeq

fpecial verdi@la are not frequent, it i not fraom any avel fenely to them in juries, but from the natorve of crimlnal enufes, which

generally depend more upon the evidence of fafln than any dillicuity of Jaw. Nor s it any fmall merit in this arrangement,
that in confequence of it every perlon necufed of a ol crime io enabled by the general plea of mot guilty to have the benefit of

a trindy inwlich the fudge and jury are a chieck upon each uthr.-lr; and that this benefit may be nlwayw enjoyed, except in rf‘uclri
4 B na



Lab. 2. Cap. 12, Of Rents. Sect. 234.

E] 8. H. 5. 10. 33 H.6. 1. 10, 3, [}] Upon his own act, as if thqjﬁumr hath g_ivex} a verdiét before for the {ame caufe, albeit
+ 6. 24. 7. H. 4. 11, 1;3' E. 4. it be reverfed by writ of error, or 1f after verdict, judgement were arrefted.  So if hee hath
2. 21. K, 4. 74. a2 Ro2o i oo 0 former verdict u on the {fame title or matter though betweene other perfons. [2] But
Challenge 106. 27. Afl, 13. Bt P : . . *
[m] 43. E- 3. Chal. g3. 8. H. 5. 1t 1S to be obferved, that I may {peake once for all, that in this or other like cafes, hec that ta-
10, keth the challenge muft fhew the record if he will lm‘vc. it take place as a principall challenge:
otherwifc he muft conclude to the faveur (1), unlefle it be a record of the fame court, and’

then he muft fhew the day and terme.
[#] Mirror ubi fupra. Brit. fo.  [#] So hkewife one may be challenged, that he was 1nditor of the plaintife or defendant,
12. 11. Afl. 36. 8. H. 4 2. either of treafon, felony, mifprifion, trefpafle, or the likein the fame caufe,
g. £, 42&;& 12. Al ;:6.. 1g9. Afl, [o] If the juror be godfather to the child of the plaintife or defendunt, or ¢ couver/o, this
[;]4:;- AL ’;ﬂ 225_'1_1_' i ‘i53i .. 15 allowed to be a good challenge in our bookes (2). o _
H.'6. Chal. 4o. 7. H. 6. 40, 19. - [#] If ajurer hath beene an arbitrator chofen by the plalntlt:c or defepdant in the {ame
caufe, and have beene informed of, or treated of the matter, this is a principall challenge.

H'I Gl ‘66.-. 4- E. 4- 1 1.. ?lr E- 4- 4I . - . ] . . .
[#] 20. H.6. 3. 9. E. 4. 46. 35. Otherwile if he were never informed, nor treated thereof ; and otherwife if hee were indifa
H.6. 19.H. 6. 3.H.6. 24 7. ferently chofen by either of the parties, though he treated thereof. Buta [¢] commitlioner

F?]? Co. gﬂ‘; %;gﬂ,fgg: chofen by one of the parties for examination of witnefles in the fame caufe, 1s no principall
/ ' caufe of challenge ; for he 1s made by the king under the great feale, (3) and not by the ‘partic,

as the arbitrator1s ; but he may upon caufe be challenged for favour.
[r] It hee be of counlell, fervant, or of robes, or fec of either partie, it is a principall

Lr] Mirror

raéton ubi fupra. challenge- (4) .

Britton 12: All, g6. [s] If any after he be returned do eate and drinke at the charge of either partie, it is a prine
26, Afl. 56. 28. Afl. 1g. 31, AfT. cipall caufe of challenge (5). Otherwiie it is of a trior after he be {worne.

7- 44 All. 18. [¢] Actions brought, either by the juror againft cither of the parties, or by either of the

E;] 13- H. 4. 13. 11. R, 2. Chal partics againit him, which imply malice or difpleafure, are caufes of principall challenge;

[r]4ﬁra&nn ubi {upra. unlefle they be brought by covyn either beﬁure ot :1_&{:1‘ the returne ; for if covin be found,
Flecta 44 E. 3. 5. 38. then 1t is no caufe of challenge. Other actions, which doe not imply malice or difpleafure,

44. AlL 23 8. E. 3. 25 43 -E are but to the favour. _ _ .
§-31. 22. E. 4.1. 48. H. 6. 6. [#] Inacaufe, where the parfon of a parifh is partic, and the right of the church commeth

. E. 3. Chal. g3. 11.H. 4. 26, . LA . . .
43- ©- 3 9 Mt 2V g, debate, a parifhioner 1s a principall challenge, Otherwile it 1s in debr, or any other action

11.H. 6,15 32. E. 3. Chal. 18g. : :

£4. E. 3. 37. 39- All. 2. 20. All. where the right of the church commeth not 1n quettion. ‘
11. 43. All. 46. [aw] If citherpartie labour the juror, and give him any thing to give his verdict, this is a

F‘ 17. Aff. 15. principall challenge. But if either partie labour the juror to appeare and to doe his confeience,
i g ?3 {,39'32([;;0? 6. 39. this 1s no challenge at all, but lawtull for him to do ic, (6)

fﬂ;b-'ﬂgi‘;.)y t 46-(Polt. 379. a. [+] That the juror is a fellow fervant with either partie is no principall challenge, but to

%.:r] 22. Eliz. Dyer 367, the favour. _
ralton [y] Neither of the parties can take that challenge to the polls, which he might have had

Britton Subi fupra, to the aray. .
Fleta [a] Note, if the defendant may have a principall caufe of challenge to the array, if the

E ggL 4_35,12 1. E. 4. 51, 2. ferife returne the jury, the plaintife in that cafe may for his owne oxpedition alledge the
) fame, and pray procefie to the coroners; which he cannot have, unlefle the defendant will

E. 4. 3. 14. H. 6. 2. 20. E. 4. 2. - . -’ .
3 H. 7. g. 22. Eliz. Dyer 367. confefle it ; but if the defendant will not confefle it, then the plaintife fhall have a wenire facias

(2- Ro. Abr. 644. 668. 669. Cro. ¢g the fherife, and the defendant fhall never take any challenge for that caufe (7), and {o 1n like’
Jam. 547. Poft. gao. b. Plowd. .o But on the part of the defendant any fuch matter fhall not bee alledged, and pro-

#4. 3. Hob. 64.) cefle prayed to the coroners ; becaufe he may challenge the jury for that caule, and can be at
no prejudice.

é:] Mirror ca. 3. d’ordinance [4] Challenge concluding to the favour, when either partie cannot take any principall chala
B ;2‘”;‘{:1 Ii';“&-l lib. éicﬁliigasi 1cpgc, but ﬂmw‘cth Cau-fcs qf favour, which I-Tlllﬂi be left to the cuni:ui::ncc and difcretion of the
c. 8. 7. H.6. 42-5_35' '4° triors upon hearing their cvidence to finde him favourable or not favourable.  But yet fome

of them come neerer to a principall chnllﬂcngc then other. [¢] As if the juror be of kindred, or

fc]g H.y.3. 10. H.y 20, 3. S X : : . .
K y. 2. 10.F 4.12. 15 E, 4. under the diftrefle of him in the reverfion or remainder, or in whole right the avowrie or

18. 12. Al 23. (1. Ro. Rep. juftification 1s made, or the like, thefe be no principall challenges ; beciuule he in reverfion,
3a8. Cro. Jam. 547.} remainder, or in whofe right the avowric or juftification is, 1s not partic to the recorde ;
otherwife it is if they were made parties by aide, refeeipt, or voucher: and yet the caufe of fa-
vour s apparent, {oitisof all principall caufes, if they were partie to the record. Now the
ciaufes ot tavour are infinite ; and thereot fomewhat may be gathered of that which hath been
fard, and the reft I purpofely leave the reader to the reading of our bookes concerning that

matter.  For all which the rule of law is, that he muft flund indificrent as hee ftunds un-

fworne,
5{] 6. R. 2. Chal. 141. 19. AL [/} The fubje&t may challenge the polles, where the king is partic. And if a man bee
. 38 j}.{r' 22. 11. R. 2. Chal. gutlawed of treafon or felony, at the fuit of the king, and the partic tor avovding thercof
:6%‘1;.21. 5+ ibid. 153, alledgeth imprifonment, or the like, at the time of the outluwry ; though theiffue bee joyned
(1- Sid. 244.) upon 4 collaterall point, yet fhall the partic have fuch challengres as if he had been arraigned

upon the crime it {elf; for this by a meune concerneth his life alfo (8).
IV, Propter

{1) Acc. 2. Brownl. 248,
(2) See Mo. 3.
53; See an inftance of fuch a commiffion in Cro. Jam. 65.

4) Seeant. 156, a. n. 4

(¢) The fame ching avoids a verdi&t,  Poft, 227. b, _ | | |
Yet labouring ajury, thougbit be but to appear, is alterwards fated to amount tothe crime of maintenance in a third nerfon,

(6 rto .
Yolit. 369. n.  Here indeed the author qualifies the labouring to appear by fuppofing it to beto oo lus confeience. But this addie
tion of worda feems a (light ground for a difference of conftruclion. fre. 71’:11 1wl Iae N0 /370 0 Ky [oon I1 gy f-

§7) Held accordingly Hutt. 22, Y AR NI A A e NN RS 7. s <
., (8) Staundford is of the fame opinion, citing for authoritics from Fizheibert's Ahridgement the cafts of 117 R, 2. & 4. H. g4
here referred to by lord Coke.  Staundf, PL. C, 163. a. However the benefie nfpcrumptnrr challengen on collateral itues in
capital cafes has been denied by the prallice of Iatter times, Cafe of Okey and others Haft, 14, Chy 2, 1, Lev, 61, Johnfon's
cale Mich, 2. G. 2. Toft. 46. Mr. Ratcliffe’s eafe Mich, 10, G. 2, Foll. qo.~—=Inthe report ol the cafe Tafll cited, lord Hale b yes
ferred to as ap authority for difallowing fuch challengea. But lord Hale is not abfolute in his opinion § and Staundford, whom lord
Hale citen, not only writes with a guere in the part fo cited, but in a fublequent paflage gives an opinion in favour of the challenge.

Btilu"dfl IIL C- ISB! ﬂ- |6jl “l o
ffr‘mll offenices as are left to the fummary jurifdiétion of a juftice of the pence § which exception from 1]1:: neeel; e
is continually increafing, but which however cannot be too cantionlly extended to new objedta~"Thus conlideved, the dif-
rinétion hetween the office of judge and jury feems to claim onr utmoft refpect.  May thin wile diftribution of power b tween
the two long continue to flourifh, unl'poﬂcd. cither by the proud incroachment of i1l deligning judges, or the wild prefumption

of licentious Jurivss ' |
It would be wrong to conclude this note, without referring the reader to the very forctble reafoning on the fime
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v, P ropier delilum. [#] As if the juror be attainted ot conivicted of treafon; or fe- E;}amf‘”

lony, or for any offence to lifc or member, or in attaint for a falfe verdi€t; or -for perjury as Briton -{uhi fupra,
awitnefle, or in a confpiracie at the fuite of the king, or in any fuite (either for the king, or Fleta

for any {ubjet) be adjudged to the pillory, tumbrell, or the like, or to be branded; or to be r1. H. 4. 41. 12. H. 4. 10. gg.
ftigmatique, or to have any other corporall punifhment whereby he becommeth infamous, (forit - 6. 22. (2. Ro: Abr. 650.)

s amaxime in law repellitur & facramento infamis) thefe and the like are principall caufes of chal-

lenge. Soitis if a man be outlawed in trefpafle, debt, or any other ation, (r) for he 1s

exlex, and therefore is not legalis bomo.  And old bookes have {aid, that, if he be excommus-

nicated, he could not be of a jury. CF1W. 2. ca 38 Artic. f
[ /] See the flatutes of /. 2. and artits fupra cartas, what perfons the fherife oughtto re- & 7 o N B lgt;c& i+
turne oh juryess Andfee F. N. B. breve de non ponendis in affifis & juratis, (2) and the regifter Repiftr. '
in the fame writ.  And fee there what remedy the party hath that 1s rerurned againft law, (£]9. E. 4. 16. 10. H. 3. 9. 37.
It 1s neceflaric to be knowne the time when the challenge 1s to be taken, Lg] Firit, hee that H. 6. 8. 3. H. 6. 38. Brooke tit.
hath divers challenges muft take them all at once, and the law fo requireth indifterent trialls, ghﬂl' 8: 7. H.6.40.14. H. 7. 5.

as divers challenges are not accounted double. [5] Sccondly, if one be challenged by one 1y g, (¢ .. 4 g
. A e, g 9. E. 4.16. 27. H. 8. 9.
party, if after he be tried indifferent, it 1s time enough for the othel_* party to challenge him. [E 43. E. 3. Chal. g3. 20. E. 3.
[/] Thirdly, aftcr challenge to the array, and triall duely returned, if the -fame party take a ibid. 116, 22. E. 4. ibid. 61.
challenge to the polls, hee muft fhew caufe prefently. [£] Fourthly, {o if a juror be tormerly 7. H. 4. 4t. 3. El. Dower zo1,
Tworn, if he be challenged, he muft fhew caufe prefently, and that caufe muft rife fince he f 22, E. 4. 1. 9. H. 5. 6.
- 'y e e Tt .l : 1. H. 5. 10, 38. Aff. 22.
was {worne, [/] Fiftly, when the king 1s party or in an appeale of felony, the defendant, (Ant. 157, 1)
that challengeth for caufe, muft fhew his caufc prefently, Sixtly, 1if a manin cale of treaion
or felony challenge for caufe, and he be tried indifferent, yet he mz?f challenge him peremp-
torily. Seventhly, a challenge for the hundred muit bee taken before {fo many bee {worne,
as will ferve for hundredors, or elfe hee lofeth the advantage thereof.  Eighthly, (#] ina 14 1. 4. 20. 15.E
. . . ? - ' 7 4 i L 4 1a
writ of right, the graund jury muft bec challenged before the foure knmights before they be :
returned 1o court; (3) for after they be returned 1 court, there cannot any challenge be
tuken unto them. Ninthly, »ora [#] The array of the f:zlr._r {hall not !:)_ee challenged by any [#]q.E. 4. 7. 9. H. 5. 11. 34,
one purty, untill the array of the principall be tried ; butif the pluntite challenge the array Al 6. 13. E. 3. Chal. 108,

of the principall, the defendant may challenge the array of the tales.  After onc hath raken
a challenge to the polle, he cannot challenge the array.

Now it is to be fcene, how challenges to the array of the principall pannell, or of the
tales, or of the polles fhall be tried, and who fhall bee triors of the fame, and to whom pro-
cefle Thall be awardced. ,

1. {o] If the plaintife alledge a caufe of challenge againft the fherife, the procefle fhall be [o] 18. E. 4. 8. (Fortefe. 55
diretted to the coroners; if any caufe againft any of the coroners, proceffe thall be awarded :
to the reft ; if againtt all of them, then the court fhall appoint certaine elifors or efliors (fo
named ab eligendo) becaufe they are named by the court, again{t whofe returne no challenge
fhall be taken to the array, becaufe they were appointed by the court; but hee may have his |
challenge to the (4) polles. [p] Note, it proceffe be once awarded for the partiality of the [#]15. H. 7. 9. 14 H. 7. 21,
fherife, though thercbe a new fherife, yet procefle fhall never bee awarded to him ; for the 13- E. 4. 3.
entrie is, [ra quod wicecomes [ non futromittat, But otherwife it 1s, for that he was tenant to

either partie, or the like. _
2. [4] If the array be challenged in court, it thall be tryed by two of them that be impan- AT
_ . \ ‘ il o [¢] 29. . 3. 19. H. 6. 48,
nelled to be appointed by the cowrt; for the triors in that cale fhall not exceed the number of ;7 147g. Chal. 38.33. H. 6. 21,
two, unlefle it be by confent.  But when the court names two for fome {peciall caufe alled- 4. E. 4. 17. 43. E.'3. Chal. g,
ged by either partie, the court may name others. If the array be quaflied, then procefle fhall 2. R. a. ibid. 101, 34. ALl G,

¢ awarded, ¢ _/Tuipra. 2 Afl, 28. 43. Afl. 6.

[#] If a pannell upon a wenire facias be returned, and a tales, and the array of the princi- [7] 9. E. 4. 46. 19. H. 6. 48.
pall is challenged, the triors, which try and quall the nrrnfr, {hall not try the array ot the St Al 6. 7. E 6, Dier 48, g.
tales ; for now it is as if there had beene no appearance of the principall pannell @ but if the 7o 2%
triors affirme the array of the principall, then they fhall try the array of the rales. It the
plaintife challenge the array of the principall, and the defendant the array of the tales, there

the onc_of the principall, and the other of the tales, fhall try both arraycs. For other matter [s] 10. Co. 104. 105. Denbawd's
concerning the zales, fee [s] in my Reports matters worthy of obfervation (g). [+] When any (5.

challenge 18 made to the polls, two triors fhall bee appointed by the court; and 1f they trie [+] 1. H.6. g. 22. E. 4. Chal,
one indifferent, and he be fworne, then hie and the two triors flull try another ; and it another 61. 62

be tried indifterent, and he be fworne, then the two triors ccafe, and the two that be fivorne on

the jury fhall try the reft.  [#] If the plaintife challenge ten, and the defendant one, and the [u] 7. 1. 4. 41,

tweltth is fworne, beeaufe one cannot try alone, theve fhall be added to him one challenged by

the plaintife, and the other by the defendant. When the triall s to be had by two counties,

the manner of the triall is worthy of obfervation, and apparant in our [av] books. [+] If the [@] 11, H. 4. 61. 48. E. 3. 30.

foure knights in thewritof right bechallenged they ihall try themfelves (6), and they fhall Clmﬁf{; E:'J I:J‘iﬁﬁg 8. 39.E. 3. 2.

(1) Tt has been queltioned, whether outlawry ina per/onal/ aQion is fufficient ro difqualify from being a juror; and in Sir
William Wirthepole's cafe, Mich. 3.Cha. 1. the cowe of king’s bench was divided on this point. Cro. Cha, 135, W, Jo. 148, and
Ley's Rep.b,

Y:) S::Ethu tate Mr, Serf. Wynne's Differtation upon this writ in his Mifcellany of Law Tradls, p. 56.

53) Acc.antor ¢ b, & pull. 29.4.10.

(4) See further on awarding aeniresto corones s and on ﬂppﬂiﬂti!lg eliforsy Umfrev. Lex Coronator, 234. L0 2412,

(5) See allo Trials per Pais, chap. g.

fﬁg Acc. polt. agy. a.
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Continuation of the notes of fol. 146, a.

(¢) Lotd Coke having immediately hefore exprefled, that the array hall not be challenged for fawor againft the king, he
mufl be here underftood to conlider being a wadelet or other meniol fervant of the croaun, as o principal challenge to the array 3
for otherwife he would be inconfiltent 3 unlefs, indeed, he in fuppoled in the fieft inflance to ftate a general role and in the
fecond an L'KCE"JliUIl to it, which, as his words are, would be a rained conftruétion., It Is alfo ftrong evidence of lord Coke’s
intending to pive this challenge to the array as a principal one, that he ¢Hewhere reprefents being a fervant of either party
where the fuit in between fubjedls as a prineipal ehallenge both to the anay and to the polls.  See fupra and alfo poft. 159, b,
Howecever, lovd Hale will not allow this fort ::I!' exception to a juror to be inore than a challenge to the faver in trlals for trene
fonor felony 3 citing for authosity hom Fitzhevbert's Abridgement a cale in 3. H. 6. which ia a decitton in point by the whole
court 3 to which may be added the deéfion in the Year<Book of 4. [len, 7. 3. Alfo the pradtice lince lord Hale’s time {eems
to have nccorded with his dogivine, there being fublequent Inftances in priat In which fuch an exception when taken to the
poils hne been difa wed, but not one T belleve of s being reccived.  ‘T'he inftancen of difallowing the exception as a prin.
cipal challenge, to Whteh 1 thall refery are Mr. Hampdén’s tiinl in the king's=bench, il 36, Che, 2 for a mifdemeanor, and
fir Willlam Paokyna’s at the Old Whailey in 1695 for high trealon.  See State Thi. gtheds v 3. P, Rzi. and v g.p. 633. In
the former the point was thaeply arpued on challenges by Mr, Hampden of two jurors for ll-’wln}r oflices in the king's foe
reft 3 and ag the counle) for Mr. Hampden elicd on Jord Coke and on Rolle’s Abridgement of the Cafe of a2, . 4. here
cited by lord Coke in the margin mi the ground of his doétrine, fo the court adjudged agnintt the exception as a principal

challenge on the authority of the ¢ate of 3. 1 6, cited by lord ale, 1o the latter fiv William Parkyne challenged two for
i being

L . — e
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Lib. 2. Cap. 13, Of Rents. Seét. 334.

y] 49. E. 3. 1. 2. {Hob: 84. the graund aflife, and try the'challenges of the partiess [y It the caufe of challenge touch
1.Sid. 374. 232. Cro. Jam. 388. the difhonor or difcredit of the juror, ‘he fhall not be cxami:mm P
1. Ro. Reprizo.) | W%EMG exalﬁined"ﬁpon R1s oath, tomm_ﬁ | Tfan. inqueft bee
[2} 2. H. 4. 14- 4- E- 4.3. 10 mqwarded by default, the defendant hath loft his challenge ; but the plaintife may challenge for
ﬁ- g; Sg- .ﬂﬁ.ﬂ-ﬂ“%fﬁ; 28. g‘; ®** jufl caufe, and that fhall be examined and tricd.

; 0 50 20 A 22 5 55-30 T Wherefoever the Plaintife 1S to recover per wifum furatorum, theve ought to be fixe of the jury

S that have had the view or knowne the land in queition, fo as he be able to put the plaintife in

poffeflion if he recover.
In a proprietate probandi, and a writ to inquire for wafte, the parties have beene received-to

fa] 8. H. 3. it. Chal. 167. 2. H, take their challengcs. (3) [a] But pafling over many things touching this matter, I will
4. 3- 34. E. g. Chal. 175 21. conclude with the faying of * Braton. Plures autenmt alice funt caufe recufandi juratores, de qguibus

H. 6. 56, 8.E. 4. 8- 10. L. 4 1+ gd pravfens non recoloy fed quee jam enumerate [unt (nfficiant exempli canfs. And foletus retura
¢ Bra?tun lib. 4. fo. 183. ‘o jif;:;. 1 Jed qu | Junt fiff P (4)

. Coy 1. Bulwer’s cale.), .

G ’ X De ‘UW elo, {5¢. It thould be wicineto. Ficinetum 1s derived of this word wicinus, and
fignifieth neighbourhood, or a place neere at hﬂnd,_ or a neighbour place. And the reafon -
wherefore the jury muit be of the neighbourhood, 1s, for that wriciuns falta vicini prafumiter
feire; all which is implied in this word (&%)

\ - .
Q&(Od ﬁemmo?zeat €os, & Summoneo IS'COmpﬂundEd of fub &' moneo, (5 enphonise
; gratig it is {ald_fumnioneo, to warne or fummon, as 1n this Fui'e the fherife mufl warne or {fume
mon the recognitors of the affife to appeare before the juftices of aflife, &c. And itis truly

;f(] Braton lib. 5. fo. 333. 334- {aid (], that in this cale legitimam fummonivionem vecipere in propria perfond ubicungue inventus
irr. cap. 2. {eft. 1g. Fleta hib. Suerit in comitaiu in quo Sfuerit ves petita y qui quidemn ft non inveniatur, ﬁgﬁfsiﬁ, ft ad domicilium

6. cap. 6. But. cap. 124 Jflaty dum tamen alicui de familid@ fud manifefle fuerit relata, &,
* Per bonos ﬁmzmamz‘ or¢sS. Here two things are to bee obferved. 1. that the

£.] Braclon fum_lnﬁ{lcrs muft b:‘.: boni (id r_*ff) Jrde d:r'lguf, ut wa!r.:m;t Jt;g'fffﬂuim tcftimoninm perhibere, cam inde
L }ubi fupra per ufliciarios fuerint requifiti. [¢] And another faith, fems, ne Jerfsy ne enfans, ne nul eufamys,
Fleta * - ne nul que nefl fife tenant, ue poet ¢fic bone fummoner. 2. 1t i1s fpoken in the plurall number,
Bra€ton per bonos fummonitores, and theretore there muft be two at the leaft.  Nee /o ficit G od (o
Britton | nitio fiat per unum tantim, (S'e. neceffeoff igitur quod per duovs ad weinus fiat,&&c. There 1s alfo a
Fleta  pubi fupra. fummons of a tenant in a reall attion ; whereof, and of pernors and veiors you fhall reade

Mi £ inely i i ¢ L ref
[dﬁrrﬁigm. judicial. 1. 2. 207, {4] plentifully and plainely in our bookes, whereunto being matter of courie I referre you.

43 E. 3.32. 24. E. 3. 35- 3- Jtem funmonitionum alia eff genevalis, alia fpecialis. Whereot you fhall finde excellent matter
E. 3. 48. 5o. k. 3.10. 8. H.6. 35 our [¢] old bookes, where you fhull alfo reade at large de fummonitione, preefummonitione,

Er]bMF N. B. 97- (S refummonitione.

1ITYOT \ i PN

Bra&ton | F acere rec 03'?222' IONEM . Cognitio s knowledge, or knowledgement, or opinion, and
?}r:ttun ubt fupra. recognition 1s & ferious acknowledgement or opinion upon fuch matters of tact as they fhall
suta have in charge, and thereupon the jurors are culled recognitores afffie.  Vide 8ed. 233. yoe

cogiitio taken tor the confeflion of the tenunt.

Pannell is an Englifh word, and fignificth a little part ; for a panc is a part, and 2
pannell is a hittle part; as a pannell of wainfcot, u pannell of a faddle, and a panncll of
parchment wherem the jurors names be written and annexed to the writ. And 2 Jury is
faid to be impannclled, when the fherife hath cntred their names into the panncll, or little

Regilter 223 peece of parchment, iz pannello affife.

o 5 }g o’ Br lr—ﬂ’ de drozt s Brevede refto, 1 "rits 0’{' right bef: of two naturcs : 1. A writ of right,

_ . whercof Lirtleton here fpeaketh, which 1s the higheft writ of all other reall writs whatfoever,

f2'7 - and hath the greateft refpect, &c. and the moft affured and finall Judeement ; and therefore

£] Braflon lib. 5 fo. gye. thi_'.i writ is called a writ of }'ight; ﬂnc-l this in [ £] old books is called drei dreit; and this
ritton fo, 117, Fleta L. 6. ca. 1. writ ¢ff durrein remedie de touts vecoveries enter touts ordres des pleas ; and the jury in this writ is
Glanvil lib. 1. c. 4. 5 & Db called magna afifa, or magna jurata, as Littleton here faith, 2. Writs of right in their na-

(ﬂ- ‘E 7 ,:;Jb 61;6 3“' b turc, as the rationabili parte, and ne injufle wexes.
1‘ u. -j r. * . & R "
De Reblo. Reftum 18 2 proper and fignificant word for the rvight that any hath s and
@ﬂni 265- 2. 945 n') wrong or i!‘lju]'y 18 Il 1'11'CnCh Hpt!y Cflllﬂ- ’ﬂ?"f; l)L‘.'Ctl‘I:liC ln.]lllgy ﬂl:lLl Wl'ﬁng ”E ‘.VI"Cﬂ:C{_l $y
- crooked, being contrary to that which is right and ftraight,  Now the law that is livea reéia
¥ Britton fo. 116, Fleta lib. 2. ¢ff index fui &5 obliqui. And Britton® {ith, that tort a lu ley oft contrarye, and as aptly fer
ca. 1. * the caufe aforefaid 18 injury in Englifh called wrong.  And ijuria s derived ot ju and jus,
[£] Fleta lib. 6. ca. t. bcm.uf'c it 18 contriry to right; fous a fa.r'ra-. tord mjﬂrr_*ry tortum. And Floree faith [g] off cane
4 lem pus éﬁﬁﬁmm (o privativi, qnnd ex naturalibus pnw}bm, wut penfinity awt ctilibus ,_-/] collie-
[4] Mirrorca, 2. {e€t. 10, & cap. pum quod (11 jrzrr Sferipto Jus appc'![a{m_', ded in leae ﬂugﬁrﬁ' redtune offe diciner.  And in the [ ]
§ fedh g, Mirror, and other pluces of the law, 1t 1s called droit 5 as droit deferd, the law defendeth.
En /o Rt’g yf €1 HNepiffer is a moft ancient booke of the common law ; and itis
L WO~

(+) Held aceordingly by the court in Coolk's cafe Salk. 353, | ‘ |
(2) ‘T'his is one inftdnce of the examination called a woir dire § foras a witnefs is on a wmir dire to try an objetion to his compe-

tencyto give evidence, {o a juror may be fworn in like manner to try the eanfe of challenge to him.  Iis thought fit to tuke
notice of this'§ becaufe in fome of our books, the wolr dire 18 deferibed, as if confined to the challenge of a witnely, and only
ufed to diftingnifh fuch a partial fwearing of & witnefs {rom [wearing of him su chiefe For inftances of examining jurors on a
woir dire, fec Francia's cafe, State Tri. 4th ed. v. 1. pogo. and Mr, Townley's in Foll. 2. But in both of thefe the challenge
not heing to the favour was examined into by the court wichout triors.
v (3) Some feem to underftand it as a gencral raley that challenges of jurars are exelnded, where the inqueft is for informa-
tion merely, or not being fo is withoutan iffue joined berween the pavtics 3 as in inguells of oflice before herifly coroners and
.efchantors, and in writs nfinquir?' for damages, Office of exceutor, ¢d. 1676, p, 240, 1o Ro. Abr.66o. Umirev. Lex Corona-
tor, 174,183, andin thu}ntrodud- g1 Probably lord Coke heve means to advert to llllil dottriney and to give the proprietate
probandéd and the writ to inquire of walte, both of which arcinquefts without any iffuc joincd, as inflances of exception to i.
Broke pdds another exception 3 for in abridging the cafe of walle from the yerr book ol 2, H, 4. 3. he oblevves, that the Taw is
$he fame on o writ of vedificifing Bros Brror 3.~=Astothe rule itlelf for thus excluding challengea, be it well or ill fonnded, the
Lbevifly or other oficer taking the inquelt, certainly ought not to accept any jurors bat fuch as are legally qualified § and if firch
‘arg received, 1t feems a jult ground for quafhing the proceeding or for error n¢cording to the nat 1L of llu: calt. See Sir Wil-
diam Withepole’s eafe reported in W, I P.°Cldo. — |
(4) Scefurther on challenges of Jurors Kitch. Feench ed. 9. a. Lamb, Jult, ed. of 16oa, p. 3597 Dalt. Sher, 1t ed. 120, T'rials
'per Pas chap, 9. and title Trial in Viner, A |
Being l¢rvants of the king 3 but was informed by lord Holt, that it was no caufe-of challenge.  The firft of thefe inftances
was a direft adjugdicarion’y bue, however, It lofen part of ita welght, in confequence of having occurred in an il time whilf
Tord Jefferies preflded in the king's<bench, and of being accompanied with wngracions and nnbecoming langnage from him in
refped to both Cole ahd Rolle, The fecond was rather an extrajudicial opinion § heeaufd the connfel for the crown con-
fented to ﬁht’b' the {urors bhjeéted to on the ground of heing king's feevants, unlefv there thould be a defedt of other jurors,

awhieh dld not bappen.  Dut lord Holt declared againtt the challenge in the molt ablolute and vnreferved terms, as if it would
not bear arguing.




twofold, wiz. regifirum brevium originalinm, and regifirion brevitm judicialium;  Itis a French 13- E.t.ca. 24, Pl Com. 228. b,

word and fignificth a memorizll of writs, Sometimes the iegifter of originall writs is called
regiftrum cancellarie ;3 becaufe all originall writs doc iffue out of the chuuncery; as eaxsia
afficinam juflicice, forthe antiquity and cflimation of which booke I referre the reader tothe
cpiftle betore the tenth part of my commentaries. (i)

Mc;gmz ﬂ/{-ﬁl -E'flg enda s a judiciall writ of the fherife to returne foure lawfull (Cro. Cha, 511.)
knights before the juftices there upon their oathes to returne twelve (2) knights of the |
vicinage to try the mife in a writ of right.
A/{yf;’ de common de P‘-’fﬁ ure, 9c. Of what things an aflife of novel diffeifin lay at

the common law, and of what by the ftatute, you may reade at large in my [£] Reports in [4] 8. Co. 45.
Fohn Webbe's cate, where the authorities of law are plentifully cited, and they and the ftatute
well explained.  But fince Listleton wrote, a man may have [[] anaflife of nowvel diffeifin, af- [7] 2. H.8. ca. %,
Sife of mord’anc’y ov any pravipe quad reddaty, quod ef deforceat, writs ot dower, or other writs
oviginall, as the cafe thall require, of tythes, penfions, or other ceclefiafticall or {pirituall
profit, if he bediflcifed, deforced, wronged, orotherwife kept or put from the fame, which
by the lawes and ttatutes of the realme are made temporall or admitted to be or abide in tém-
porall hands ; fo as by the fuid at a lay man; having tyrhes or offerings, may cither fue for
the fubtration or with-holding of the fume 1in the ceclefiafticall court, or at the common
law at his eleftion. And fecing no fpeciall writ is given # by the {ftatute, the party muft * 7. E. 6. Dier 83. &c.
have a generall writ of afife de libero teneruento, and make a {peciall pleint,  But his precipe
muft be, guddredidat omnestS emnimodas decimas majores, mixtas, (& minntas, infra Dale guoquo
modo crefeen’ contingen’ ac annnatim renowan’, ov the like, according to his cafe. [a] Bur [»] 44. E. 3. 5. Vid. Regifh
neither aflife nor any precie did lye of them as of tythes or any other ccclefiafticall duty at 165. Vid. e bricfe de indicavit,
the common law ; tor the aflife brought of the tenth part of all manner ot corne growing in g by Cﬁ’:ﬁigf}“’;:hi""j““t“;"
an hundred acres of land, after the tythes of the purfon taken, was a lay profit apprender, and s02. Britton fo. 200. 'Ifrg:ﬁ?
no ccclefintticall duty. fo. 35. 4- E. g.27. 29, 16. E. 3.

But tythics or other ecclefiafticall duties, that came to the crowne by the {tatutes [#] of27. H, quareimp. 147. Vid. 2. H. 3. uit,

S.31.H.8. 37.H. 8. and 1, E. 6. are by thofc f{tatutes and this of 2. H. 8. and of 1. and 2. Grant 8g. (Cro. Cha. 301.}
[#] 27. H. 8. of Monaiteties not

Ph. & Maric, in the hands of laymen temporall inheritances, and thall be accounted affets ; L y .

and hufbands fhall be tenants by the curtefie, and wives endowed of them, and fhald have 5_“;:_"4‘_ ?IE 6‘3};?“113‘13?&’[’;:
other incidents belonging to temporall inheritances,  Oncly this ceclefiatticall quality they ph. & Mar. ca. 8. 2. qu ca. 13,
have, that the owner or pofleflor thereof may fuc for the {ubtraétion of the fame n the eccle-

fiaiticall court.
But by another [4] flatute, remedy is given afwell to the lay perfon as to the ecclefiza [o] 2. E. 6. ca. 13

fticall parfon, for fubtradtion of ull mannerof prediall tythes ; and he fhall recover the treble

value 1f they be not juitly divided or fet forth; and albeit the treble value be not exprelly

given to the proprietary of the tythes, yet forafmuchashe is the party grieved, and he hath the

propertic and intereft in the tythes, the treble value is given to him ; and whenfoever a {tatute

sivetha forteiture or penalty againit him which wrongtully detaineth or difpoficfleth another of

his duty orinterefty in that cafe he that hath the wrong fhall have the forieiture or penalty, and

flhull have an action therefore upon the ftatute at the common law, and the king fhall not have |

the forfeiture in that cafe. Andfo it was [ p] adjudged inthe exchequer upon conterence with {7] Pafch. 2g. Eliz. hetween the

other judges in an information for the treble value for not {etiing out of tythes 1n Leliugron in quecne and Wood in the ex-

, ' . N U T e S U o S st chequer, and fo it was relolved
the county of Cambridge. And if the proprictary will {ue for fuch iubtraction of tythes by 21l the judges upon conte-

in the ceclefiatticall court,then he fhall recover but the doubile value by the exprefle words of rence, Mich. 4. Ja. regis.
the a¢t. Wherein it is to be obferved, that the afl of parliiment doth give a temporall remedy
at the commmon law to parfons dnd vicars and other ceclefiatticall perfons for an ecclefiaftieall

duty, und to laymen proprictaries of tvthes the hike remedy 5 bur, as ar hath beene {aid, they ;ﬁ'_;’ff-wn- GLiar .

hive clelion cither to fue for the treble value at the common faw, or tor the double valuen ez 7 "//5;'_-”
the ceclefiathicall court, or for {ubtraction of tythes there allo. () PLC ﬁ'/ R

—— .
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-/ffyfﬁ de mord ancefier. AT mortis anecefforise. [¢] This writ a man may have [¢] Biitton fo. 178. 179. &c.
: " ' Bira€ton Iib, 4. trallat. g, per

after the deceafe of Lis mmediate anceftor: as where his tathery nother, brothery fifter, ‘ ‘
e or aunt, dve feifed ofany lands, and aneftranger abate, &¢ totum, fo. 252. &c. Mntor ca.
uncle or aunt, dye ferfed obany lands, and an angrer abatc, . e. {ctl. 15. F. N. B, 114. &c.
[:_] Bntton ca. gqo. fo. =222,

_z:?yf/(,’ de darremne prefentients Afija wltime procfiatationis, whercof you fhall ] B g0 fo
reade (o] plentdully in our bookes. peg ok Jo. 238, Rowill.
’ps - * . ERIRET PR T, RO N ubt fuma. Fo N BLo1g5. Regiit.
o thefe may be added affifie ntrnm, ov juris wtrum { s ] which is the higheft wrie a parfon, o,
vicar, &c. can have for the recovering of the gleebe land, & mnighe of his church. l*n.lt_n [+ | Bracton fo. 285, 286, Britton
may be demanded, wherctore thefe originall writs are called by the fpeciall name of afliles (alqs. fo. 234, Minor ubi fupra.
more thin other originall writs ; and here Jowleton veeldeth the realon, becaule that by thefe F. N. B. 48. 49.
writs it 15 commanded to the fherife gudd fiummoneat v2, which 1s as much to {ay, a3 t0

innmon a jury. So as inthefe cafes, there v a jury retwrned the firft day, and they are to
appeire

(1) Sec alfo ant. 16. b, and ;3. b, |

(.'.% "T'his 13 the number mcnlifuwtl in the wiitto the flierdT and allo in the oath of the four l{mght.S- Booth on anl A &, 00y
97. But in Moo 69, it is Gaid, that fometimes fourteen have heen returned, In King . :I)r_j'dr'?f; being the cafe cited above in
the murgin from Cro. Cha, 511, rauenty were rerurned hy the four l-'.nightﬂ s On which 1t became a qu::l_tmu, “:hl.:[hﬂl‘ rqctzif?rc
only thould have beea returned, and whether the furplulige did not vitiste the whole return. Butno adjudication appears
Croke's report.. However in 2. Roo Abr. 654, where the Tame cide is fhoitly ru[:mrtcd, it 18 mentioned, that the court ht:]{%!
the tetinn pocd, it bemng obloeved, that feveral precedents were cited 1n favour ut_ fl]ull a rc!urn; and that it reflembled the cale
of a common aenine, on which it was ufual to retarn fqventy-fonry though the writ 18 refllramne

(3) The {ame cafe is more (ntly ffated by lord Cokein 2. tofl. 6500 being prt of hig comment on ll]t,"":lllltt' of 2. F:.d. G-V

(4) Since lord-Coke's time a third remedy for tithes, where they are of {inall value, has been given ilfl' E’l)’ ”r”-' 7. & 8. V ] 3
¢. 6, tithes under gos, may he recovered ina fummary way hefore two jultices of the peace and hy‘llw 7.8 5. W, 1. ¢ ;?1;. :NIHLh
wasat firlt temporary, but is now made perpetnaly tithes under ton pounds are m:ulu recoverable from El!_rnl-rr.:.m tltc LL.'["‘L Tﬂ%’
In London tithes by the 37, HL 8. ev 120 me vecoverable betore the lord mayor with an nppc:'tl tothe lord {:hnm.vII‘u:. ”o tbw;.
varions modes of procecding for tithes hould be ndded the cquitable remedy by bill either inchancery o the HL'hcqu“-.g;‘t L?H
of which courts hiave lnlly.! l'tllL'IIHiFt'il fiits for neles, l"nrnwrh', however, the jur:ﬁllﬂu}n of changery in Lhis qupt Wil

d to tavelve.

quelbioned, it being fo Gae from letifed indord Colie’s time, that there are inftances of cunt!-uwrling it cven ll;u::t.: llwilluﬂr.l)rnlll.mil.r
. Freem. goge 20 Cha, Call 23+, But as to the exchequer,tithes are Crid to hive been anciently :._:n;:nn?.rnblc there 3 though thits (o
nglith bill, and c:ﬁl).'fcqucmly Lbat

contradidted by tord chanceller Nottingham, who dites the anigin of the procecding by I . e 1y tha
court’s equitable furifdittion over tithes, from the taate of Hens b, crefling the court af uu;:nu{ntntlml- Ty IF@:&‘ 1. 4'reem.
| ih tithew iv geneeally confidered as mes cl

- v Il This cquitable inteeference of chancery and the exchequerw (

3073, and 33+ H. 8. ¢0 19, llnut.qull..lhlt ll‘IlLlllllllLt. ot th, R AULLLE , N A Blachkt. Com tl{
' vl collateral 3 namely, ana confeauence of theiy jurddidlion m account and in enforcing difcovery, 3. Inacilt. ' 9
ucidentil and ol ; R Al ! Dam. Poc. Jmumy 1779, Bt

'd, 437. and the reafonn of the appellant in Whitehend and others v, Travis and otheri, ,
cCr 437 dPpLtl aparochial tithes, which are

fome give n broader foundation to this bhraneh of exchequer jmifdi@ion 3 and in refpeét ol exera WB, h
to Tor tithes mufl ever have fallen within the compals of the exche-

it ol the ancientinheritance of the erown, they infifly that fin
artolthe s ALY ' al before aited, and Hardr,

qquer’s deredl .‘IIH.'ﬁ‘LﬂﬂuH'fI'r[lurimm“u" ns acomt of revenne,  See the eafe of refpondent 1n the nppea he exche that lord
117, Perhapn it is upon thia idea as well as on account of the preater trequency of {hite {or tithes in the exchequer,

Hardwlcke calls that court the proper jurifdilion for them. 3. Atk.2q7. Yet I confels, itlﬂ:cmu to me, lhn'i the ﬂntl;\ultg' DHII!E
exchequer jurifdi@ion inthe particular cale of extraparechial Lithea o no pr:m_l' of a jmifdiclion an to tithres l\:’li;wflf'.ﬂt c;{:‘ft .
cher, o to the Jurifdi€ion of chancery and exchequer over tithes, Rayner’s Cafes at lavge, Introdudl, xiv, and Vine Abr, tit. dg/mes

4




Cap. 12 Of Rents: . Seé 234,

appeare as fooné as the defendant.  And becaufe by thefe writs a jury is tobe returned; the
law calleth them aflifes, @b éffedfn; becaufe an affiie (which 1n this {enfe fignifieth a jury)
is to be réturned. But befide the fignification of the wric * of allife, whereof Lsttleton here
{peaketh, it fignifieth the whole proceeding upon the writ.

In other originall writs regularly no jury 1s to be returned before the appearance of the

parties and an ilue joyned between them j ‘and therefore thefe other originalls are not called

aflifes, '

Pur un ordi nance. Here affifa fignificth an ordinance, &c. Ordinance, ordinat.s,
is derived of the verbe ordinare, to ordaine or fet in order.  And note, an act [#] of parliamenc
(as Littleion here proveth) 1s an ordinance ; for n fets downe orders, which are to bee kept us
lawes : and {o is ordiratio forcfle, ordinativ de ingrifitionibis, and erdinatio contra fervientes,
and other flatutes many times called ordinances ; and 1t is faidalmott in every aét of parliament,
¢ Be'it thercfore ordained, &c. by authority of this parliament, oor the like.”  But 2 converfzy
every ordinance is not a ftatute, as that of 8, H. 6. cap. 29. (1) for every flatute muft be made
by the king, with the aflents of the lords and conmimons ; and 1f it appeare by the at, thar it

was made by two of them onely, 1itisno ftatute. (2) o
. The example put by Littleton 1s affifa panis &S cervifue. [s] This ordinance was made
at a parhiament holden anno g1, H. 3. and the like ordinance was gmdc,*entltulcd aflifa cervifice;
which you may fec in old Magna Charta, fol. §7. 0. [t] And lo alifa de Clareadon, which
wasin 10 H. 2. and affifa for¢f= ordained in aune 34. E. 1.and fuch like. And aptly an
ordinince of parliament antiquity hath called an affife, for that an act ot parliament doth or-
daine fuch a certaine order, as nothing can bc done more or lefle by nght. [«] And Flta

faith, ez habet rex i?;,ﬁﬂh_’/fafﬂ Jué utlegesS confuetudines & affifas inregno fuo provijas {9 ap-
probatas &S juratas, {Sc. where aflifes are taken for ftatutes, whichare the eftects of the feflions

of parhament.
De ponderibus € menfuris, of weights and meafures, 1s a moft neceffury learning to bee

knowne, and daily in ufe, but it belongeth not to this trcatife. In fome other (if God fo
pleafe) {fomewhat fhall be fuid of them. (3)

Lab. 2.

:ll'!i !‘.'.11. 25*

{r] tg. H. 3. Juris utrum 16.
g0 E 3. 1. 7. 42. E. 3. 38: 25
. 3. 7. Regift. orig. 189. 33
E. 1. 5 R. 2. ca. 2. Vid. 8. Go.
I: Princes cafe.

£5] M. ca. t. felt. 13. & ca,
4. de Anticles de Eire. Bradl.

. 5. fo. 136. i

[¢] Stanf. fo. 118, Mir. ca. 2.
fett. 15. Hoveden 313. Reguit
OTig. 279,

Yol Flet B, 1. ca, 374

Seét, 235,
A LSO if there bee

lord and tenant
and the lord granteth
the rent of his tenant
by deed to another,
faving to him the o-
ther fervices, and the
tenant atturneth, that
158 a rent {ecke, as it is
aforefaid. But if the
rent be denied him at
the next day of pay-
ment, hee hath no
remedie ; becaufe that

ET[E rtenant attorng. I TEM ﬁ /g}z}‘ ﬁg‘g_-.

Here it nppenrcth_, that niIoy 69') fﬁﬂﬂﬂf, Eg')
an attornament (thatils, an A _/'5"3' nior  oranta le
agreement to the grant) 1s grwr g
no {eifin of the rent, yent dc’_ /5?2 tenant per

Jfor fait a un auter;
Javant a [uy les fer~
vices, & le tenant
atturna, ceo ¢ un
Jecke, come eft
adevant.  Mes
i le rent a luy fort de-
nie  al prochein  jour
de payment, il ny ad

afcun  remedic 5 pur

Il ne ad aftun re-

??26’/!26’, ¢, which is as
much tofay, as he hath not
any remedy cither at the com-
mon law, or in any cowt of 7€M’
equity, which 1s worthy of ob- 7/«

{ervation.

Sce more of this in the chapter 020 donter al gran-
of attornement {eél. 565, ) fee un df’ﬁfﬁ’?‘, 01l 1R

(4. Co. 10. Poll. g14. b. g1 5. a. _ !
matle, &c. en nofme de

feifin de rent, ¢, Here
1t is to be obicrved, thar pay-
ment of any moncey 1n name
of feifin of the rent, betore any
rent become due, 15 0 good fer-
fin of the rent 1o have an al-
fife when 1t 1s due; and that,
which is given in the name ot
feifin of the rent, worketh Iy

ceo qu'il wavoert de ceo
afcun  poffeffron.  Mes
fi le tenant, quaunt
i/ atturna al grantee,
ot apr.s, wvoile doner
al grantee un denwr,
ou un maile, e, en

he had not thereof any
pofletlion, Butif the
tenant when he attur-
neth to the grauntee,
orafterwards,will give
apenie or a halfe-pe-
nie to the grantee in

nofime

(r) Tn Dy. 144. b thereporter queftionas this fame ftatute or ardinance, and on the fame ground as is exprefled in the prince’s
cale cited by lord Coke; namely, that the king and the lords are named without the commons,  But the editor of the lafk
edition of Dyecr gives » note tending to obviate the objeétion thus taken, The 8. . 6, ¢. 29. 18 allo lupported as o LLatute by
s, ferjeant Hawking and mr. Rufthead in the prefaces to their refpedive editions of the fatutes at large.  The lattor of thete
urges two fhrong arguments in favour of the 8. I, 6. ¢ 29, exclulive of the general arguiment tor projioning the aflent of the
commonsg, of which inthe next note.  According ro the firlk the roll contwning the 8, H, 6, has a general poeface, whieh men-
tions the aflent of the commans in terms refevable 10 all the chapters of thut year,  ‘Tlie fecond s, that the z3, k. 8, ¢. 1o, ¢x-
prefsly refers to the 8. B, 6. ¢ 29, as a flatute, and therelore that the latter has been legillatively recopnized, .

(2) Acc. 4« H. 7, 1859 Mo, 8a4. and the prince’s cale 8, Co, 20, 0. In 4, Inft.ag. lovd Coke alfo defernben a ftatute as bav-
ing the confent of Icinﬁ lovdd and commons, and an ordinance as made by only ane or twao of them—RBut Mr, Pryune is very
angry with lord Coke for thus diftinguifhing hetween an ordinanee and aftatute,  He Ilt attacked the difference in hio [r enar v bes
Redivivug 3 and there he {a very coplous in his arguments and inftancen againfl it Bot Me, Prynne did not relt here s tor he
continued the Mubjeél in various fubleguent publicationsy namely, Inhis preface and index to what is called Cotton’s Abridg-
ment of the Recoeds, and in hin Animadverfions on the 4th Inflitute.  Sce the latter book p. 13, But in ol thele works,
particularly his Drenarchbes Rediviousy he appears to me to labour the point ina manner, which indicates a very conflider-
sthle mifipprehepfion of lord Coke,  1tin manifeit from hin lordihip's worda here, that hedid not mean to deny, that the tevm
of ordinance might not he or was not licquently applied to ftatuten 3 for he here adduces inflances of fuch an application.  His
chief intent was to guard againlt univerfally and indifleviminately fo conlidering all ordinances in parhament. But Mr. Prynne
not conneéling what is heve (hid by lord Coke with hio wordsin the 4th Infiitute, burlooking to the latter only, wedionlly and
provokingly arguen, as if lord Coke had denied, that an ordinance conld be or wan in any cafe & ftatute, Not content with
fighting tﬁia imaginary propofition, Mr. Prynne runa into the contrary extreme of allerting, that adle of parliament and ordi-
‘nances are univerfally and nvariobly the fame.  Thus the true gieftions arlfing on the l’ulh_lcél were in great meafure Joit fight
of, oratlealt were fo obfeured by belng eomplicated with foreign, and needlels difeuilion, an not ealily to firike the reoder.
“The real topicks for debate with lord Coke, and thofe which ihould have been pointedly attended to, were, firlt, whether the
term of ordipance wan ever in fnék applied to o provillon made during the time of purliomaent by only one or two of the thiee

fsranchey of the legiflature 3 and fecondly, and pringipally, whether numing only one ortwo paitg of the legiflature do ugg%ig
e e - e e e 1
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Lib. 3.
nofme de feifin de e

yent, donques fi a-
pres a le procoeine

jour de  payment le

rent a luy foit denw,
2/ avera affife de no-
wel differfin.  Et i/~
St eft lon bome gran-
ta per fon fait un an-
nual rent tffnant bors
de fa terre a un auter,
Gc. fi le grantor a-
dongues  ou  apres
paya al grantée urn
denier, ou uin maile,
e nofme de Jéifin de
le rent, donques, fi
apres  al  prochene
Jour de  payment [l
rent  foit  demie, lo

grartee  poet  aver
sffife, ou auterment

nenry, Ge.

JTEM de rent fecke

bome poet aver af-
Sife de mortd ancefler,
ou brizfe de ayel ou de
cofinage, 5 ronts au-
Lers manners d aftons
reals, come la cufs

gifl, ficome il poct a-

Of Rents;.

name of {eifin of rent;
thenif afteratthenext
day of payment the
rent bee deniéd Kim,
hee {hall have an af-

fife of novel diffe:-

fin. And fo it isif a

man grant by his
deed a yeately-rent
tffuing out of his land,
to another, &c. if the
grauntor then after
pay to the grauntee
a penie; or an halfe-
peinnie, in pameé of
{feifin of the rent,
then, if after the next
day of payment the
rent be denyed, the
grauntee may have
an aflife, or elie not,

&;CI .

Sect, 236
A LSO of rent fecke
a man may have
an affife of wiore-
d'aunceftor, or a writ
of aye/ or cofinage,
and all other manner

of altions realls, as
the cafe lyeth, as hee

S ect. 236.

effect to .give feifin, and yet
1s no part of the rent, nor fhall
be abated out of the rent: but
you fhail read more hereof
hereafter; felt, ¢6g.

Un dener, on un

maile, Oc. Here by this
(&c.} 1s implyed, that fo it is
of the gift of a theepe, or an
oxc, or a ring, or a paire of
gloves, or a pound of pepper,
or of any valuable thing.

Iffint fi home grant (6.Co. 6. b. 4. Cé. 9)
per fon fait un annual

rent iffuant bors de fon

terre a un auter, &c.
By this ('c.) is implyed, that

the grant and deliverie of the
deed 15 no feifin of the rent;

and thata {feilin in law, which
the grantee hath by the grant,
15 not {ufhicient to maintaine
an affife or any other reall
aétion, but there imuit be an
astuall feifin,

BRIEFE de ayel.

Breve de ave. This
writ lieth, where the grand-
tather or grandmother was
{cifed of any land in fec
the day that he died, and an
cflranger abate, the heire

Mall have this writ, [w] And [#]

1f the great grandfather, be-

Jaiely proavas, or great grand-

mother,  bojaieles,  proavia,

Brat. li. 2. fo. 67. Brit. c. 84.
& c. 56. Flet, 1i. 5. ¢. 7. 8. &e.
F.N., B, 221,

6. E. 8. 34. %. E. 3. 46,
Repift. ash. F, N. B. 221. 2. b,

Britton, ca. 50,

be ferted, as is aforefuid, and
die, &c. the heire fhall havea
wnt de defaiel, proave, or

g Z'f:/:'ffif'}f.f, PF”H’U;I’E, &‘jc'.

BN!,’ ¢ [{L’ cqﬁzmgc’. Brewe de confanguinitate, [a] This writ heth, where thc. great fu] Braft. lib. 2. fo. 67. Brit.
grandfather’s father, sriaans (id off) tertins avas, or abavus, (id ¢ff) avus avi was {eifed as c. 89. & c. 76. Flet. 1. 5. ca, 7.
15 alorcfuid, or where yrandfuther’s or grandmother’s mother, & wf fupr.  And fo it is of 8 ¥ N. B. 21,

the fvifinof the brother of the grandfather’s grandfather, &c. (1)

A’L’?H‘/L’L‘kt’- And {o it is of a vent charge to all rerpeds,

Lt touts auters manncrs d ablions reals, Hercupon fonte have gathered, tliatna
man {hall have a writ of right of arem fecke, orof a rent charge, albeit they be againft
common right,  But that, which hath beene fuid by Listleron ot an aflile of mortdanncefiery a
writ of ayedy cofinagrey and other actions realls, 18 to be underttood atrer {etfin had by fome ot
the anceftors of the demandant 3 for without an actuall feirlimy or feifin indeed, none ot thele

le i‘? ¢

may have of any o-
ther rent.

ver  dafcun  autre
rent.

15. F. 2. Hors de fon fec gy,
.- Logo35- 40 Eog. drowe 91,
F. N, B. G140 Bl g, 50 Diverfry
des Courts117. 34. E. 3. Judgm.

52,

are maintainable,

(1) Sce the table for the degrees of confanguinity placed before fol, 18,

l the prefumption of the third's having allented.  As to the former of thefe queftions, it is rather verbal ; and therefore T will
here only obfGrve upon i, that uling the word erdinance in the manner ftated by lord Coke feems well enotgh to anfwer the
purpofe of diferiminationy that the word may have been frequently fo applied in antient times notwithitanding the numerous
examples of & contrary application fo induftrioufly colleéled by mr, Prynne; that lord chiet jnfltice Crew partly adopts lord
Coke's idva y that mr, Prynne himictt in hin later writings, though e ftill denies lord Coke’s diftinetion, brings forward and
acknowledypen precedents, which tend in fome degree to aflirm ity and that calling the aéts of the parliament jn the reign
of Charlen I, without the rvoyal allunt to them ordnances feems to have originated from lord Coke'n diflerence between an
ordinance and a compleat Litutes See W, Jo. 103, Prynne’s Index to Cote, Abridgm, of Rec. titleordmances, and his Animady, /;

ot 4. Inft. vy, As o the fecond_queflion, befides what may be I‘numl_iglﬁ‘._l!;rynnc‘a Meced, it bas been diftinétly cnnﬂdcr-(

ed by mr, ferjeant Fwking and “mrs Raithead, Doth of whiont, T the prefacemto Ihelr Teveral editions of the ftatntes, anxioully

oppole lord Coke's idea of not prefuming the aflent of lords or commonn, where the record names one it omits the

other,  ‘The general purport of the reafons urged by the former iny the vavious irregular and fometimes inexplicit penning of

the more ancient flatuten, the allowed force of feveral fiatutes in which only the king is named, and the long reception of

athers which do mention rhe king and lords without the commons,  The latter editor purfues the like taricﬂ more at large,
)

but, as it feems to me, in terma lefs guarded 3 fome pallages of his preface belng fuch, na may encourage a haity and unlearned 5 ) 5,/
reader to fall into the unwarrantable tippolition, that the right of aflent in the commone ia difputable even as late a8 the / ;-f_ AR/
refgn of Richard the fecondy rather than{ndiee him to prefime the fadd of their aflfent's having been given.,  8ee futher on this ce, Hi'ﬁf/g’/" '
fuhject, and Tor the vanous fenfe of the word erdinanee, 2. Whitelocke on the Writ of I’u)gunuurl_,;)i'l!}'n e on Parl, latt ed. a6, 2 ﬂ*';"’nﬂ” -
and Baveingt, oo Ant, Siat, gth ed, 46. f+ adv e Lavd o Jf g e lnfiel hetwind 4 '/ ' VS o A 7;9. ~ I "{'ff'i"?/j/(’j;"’{l-r
(3) Accordingly lord Coke difcourive a little on thefe fubjeds in twa other worke.  See o, Infl. 4. and 4. Inft, 473, _‘Z:H,EZ,?;::#? ,‘;:{:' )
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{Cro, Jam. 485. 2. Ro. Abr.
a77. 456. 457. Hob. 180. Dy.
241, Cro;Cha. tog. F. N. B.
10¢.C.)

8. E. 5. 3. 44. E. 3. 20. D
2o. H. 7. 1. a. 21. H. 7. 40. 2.
F. N. B. 102. b. 6. H. 6. D1l

feifin 9. 4. E. o. Afl. 43. 8. E,
1. 1bid. 416. W. 2. ca. 6. 12. H.
7. Kelway so. (Polt. g23. 2.}

Fr] 6. R. 2. Refcous ro. 4o
E. 3. 33 31. E. 3. Refeous 17,
22. H. 6. 2. b. 6. E. 4. 11. b,

2. E. q. 20. 5.E. 4.8, 34. H.
6. 47. F. N. B. 102. E, 2. H. 4.
ay.16. 4 L. 6. Diitreflle Br. 24,

39. E. 3.35 39. H. 6. 7- 4. Co.,
r1. Bevill's cale. 8. H. 4. 1.
(Aat. 47.b. g. Co. 23]

7, E. 4.24. (3. Co. 46.)

17. E. 3 43. Vid. tit. Relcons
14.

Cap, 12.

RE /6"01{5' ¢ Refeuffus 1s

" here defcribed by Litéle-

fon. Itis anancient French
word comming from refcour-
very (id eff) recuperare, that
is; to take from, to refcuc
or recover, [Refvous 1s a tak-
ing away and fetting @
liberty againft law a di-
ftrefle taken, or a perion ar-
refted by the proces or courle
of law. And all 1s one, as to
the point of the difleifin, to
refcue the diftrefle after it 1s
taken, and before hand tore-
fift and withftand the taking
of it ; but yetitis no refcous,
untill it be diftreyned. And
therefore you may make fixe
diffleifins of a rent fervice;
refeons of a diftrefle, relift-
anceto diftreyne, replevin, (3)
inclofure, counterpleauing ot
the title, and vouching of a
record and failing, If the
tenant refcuec the diftrefle,
and after is dileifed of the
tcnancie, yet the affife licth
againft him for the diffeifin
done of the rent by the re-
fcous.

Pur fon rent arere.

Here Littleton decrdeth an an-
tient queftion in our bookes,
[p] wiz. that the rent mult
be bchind, or clic the tenant
may make refcous: for it no
rent be behind when the di-
ftrefle 1s taken, how can the
refcous amount to a dificilin
of the rent when none 1s duc ?
And fo it is, it the tenant
relit the lord to diftreme,
when there 1s no rent behind,
this cuan be no difleifin of the
rent for the caufe above {ayd,
and this (as 1t appearcth by
Littletan) holdeth as well
eitle ot o rent {ervice between
lord and tenant, as n cafe
of a rent charge, &c.  And
{o I heard “fir Chriflopher

Of Rents.

Sect. 237.

JTEM  font

caufes  de  difféi-
Sin de remt fervice,
Jeil.  refeous,  reple-

vin, & enclofure. Re-

at frous eff, quaunt le

feignior en la  terre

tenus de Juy diffreine
pour fon rent arere, f

le diflres de luy foit re-
Jeous, ou fi le [eigni-

or vient fur la terre,
& wole diffreyner, &
le tenant ou auter
bome ne luy voile fuf-

fer, e Replevin eff,
quant le feignior ad

diftremne, et reple-
vin foit fait de le di-
frefle  per bricfe ou
per plamnt. Enclofure
eft, fo les terres ou

les  tenements Jont

iffint enclofes, (1), que
le feignior mne poyt

vener deins les terres

on  temements  pur
diftreyner. Et la caufe,
pur que trwls chofes

ifint faits font diffei-

Sins al ferpmior,  off,

pur ceo que per ticls
chofes le feigmior off
difturbe de le mean
per que 1l doit avoire
S wener a fon reut,
feil. de le diftrefle. (2)

Sect, 237.

Frols A [.SO there be three

caufes of diflei-
fin of rent fervice,
that 1s to {ay, refcous,
replevin, and enclo-
{ure. Refcousis, when
the lord diftraineth
in the land holden of
him for his rent be-
hind, if the diftrefie
be refcued from him,
or the lord come up-
on the land, and will
diftreine, and the te-
nant or another man
wilnot {fufferhim,&c.
Replevin is, when the
lord hath diftrained,
and replevin 1s made
of the diftrefs by writ
or by plaint. En-
clofure 1s, 1f the lands
and tenements bee {o
enclofed, thatthelord
may not come with-
in the lands and tene-
ments for to diftrein.
And the caufe, why
fuch things fodonc le.
diffeifins made to the
lord, 1s for this, that
by fuch things the
lord 1s difturbed of
the meane by which
hee ought to have,

come to his rent, fei/,
of the diftrefle.

Wray chief juftice fay, that he had adjudged it.  And that which the tenant may do when-

there is no rent behind, may a flranger doe, if his bealts be diftraned,

It the tenunt render

the rent to the lord when he 18 to take the diflrefle, o notwithftanding the lord will di-
treyne, the tenant may make refeous, () T the rent ot the lord be behind, and the lord di-
ftreme the cattell of the wnant 1 the fughoway widan s tee, the tesant may make re-,

(1) Euclofes notin Y., & M, but in Roh, P. & Red.

(2) De fe difireffé not in 1.,

& M. Roh. or P.

feott,

(1) ‘In_ a Coke upon Littleton T have with MSS, notes, it Ia ohje&Qled to conflidering veplevin here an a diffeilin, that bringing a
replevin is a enurfe of law, and that neither anexprels denial of a vent- fervice, nor keeping the Land without any thing diftrainal.le

by law upon it, amounts to a diffeifin,

trine,, the matevial words ol which he gives at length,

Yet, the annotator allows, that there is an ancient pleading in aflile to wanant the dee-

'(4)_5150 ﬁfyu.rnl nuthoritics accordingly cited inthe cafe of the fix carpenters 8, Courgb, by & gy a. There too lord Coke lates
the diverfitien in point of effedl, Letween tender on the land before diftrefs, tender after difbrets and before inclotute, and tendes

afler inclofure, - See allo Hob. 207,
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fcous, for that it 1s defended by law to diftreine in the (1) high way. And by the fame reafon

if the lord will diftreyne aweria caruce, where there is a fufhcient diftrefle to be taken (2) be-

fides, or if the lord diitrayne any thing that is not diftreynable, either by the common law, or

by any itatute, the tenant may make refcous,

Note, there is a vefcous in deed and a refcous n law, Of a refcous in deed fomewhat (Ant. 47. b. F. N. B. 102. C.)

hath already been fpoken. A refcous in law is, when aman hath taken a diftrefle; and the 8 X 3 Refeons ae.

cattle diftreyned as he is driving of them to the pownd goe into the houfe of the owner, if he

that tooke the diitrefle demand them of the owner, and he deliver thein noty this is a refcous

in law, and f{o of the like.
And every word of Littleton s materiall, for he faith ;

En la terre tenus de luy.  And therefore if the lord diftreyne out of his fee
in lands not holden of him, the tenant may make refcous, unlefle it bee m {ome fpeciall
cafes.
As if the lord come to diftrcyne cattle which he feeth then within his feey, and the tenant 44. E. 3. 20. 6. R. 2. Refcous

or any other to prevent the lord to diftreyne, drive the cattle out of the fee of the lord into 12 11 H. 7. 4. 21. H. 7. ge.
34. H. 6. 18. 16. E. 3. 10. 1ib. q,

fome place out of his fee; yet may the lord frefhly follow, and diftreyne the cattle, and the 2% . _
temant cannot make refcous, albeit the place wherein the diftreflcis taken is out of his fee, for (G oo Pfjffd ae. b oad o
now in judgement of law the diftrefle is taken within his fee, and fo fhall the writ of refcous _;_9 Inft. 191 1:,3{{'32%3: 3]:, Y
{uppofc. Ro. Abf. 671.)

é)ut if the lord comming to diftreyne had no view of the cattle within his fec, though the
tenant drive them off purpofely, or it the cattle of themfelves after the view goeout of the fee,
or if the tenant after the view remove them for any other caufe than to prevent the lord of
his diftrefle, then cannot the lord diftreyne them out of his fee, and if he doth the tenant
may make refcous.

If & man come to diftreyne for damage feafunt, and fee the beafts 1n his foyle, and the 16. E. 4. 10, 2. F. 2. avowrie
owner chafe them out of purpofe before the diftrefle taken, the owner of the foyle cannot dif- 182. Lib. g ubi fupra.
treyne them, and it he doth, the owner of the cattle may refcue them ; tfor the beafts muil be
damage feafant at the tine of the diftrefle; and{o notea diverfitic.

There is a diverfity [#] betweene a warrant of record and a warrant or an authonitie in law ; [«] 14. H. 5. a0, tit. Juftice de
for if u capias be awarded to the fherie to arveft a man for felony, albeit the party be innocent, prace 9. (6. Co. 54. 2. 3. Inft.
yet cannot he make refcous. Butif a fherife will, by authoritie which the law giveth him, arreft 221.)
any man for felony which is not gutltie, he may refeuc hitnfelfe. (3)

REP!{:"IJ!?Z [6] Is derived of replegiare to redeliver to the owner upon pledges or [4] Brit. fol. 108. Fleta lib. 4,
fLH‘EtiC- cap. 1. Mirror cap. 2. {eét. 15,

{c] Alfo to counterplead the plaintife in an affife, by which heis delayed, maketh him that Eﬁ”éq‘ ?ﬁ?ﬂ”haJ 2. AT, 52. Tleta

pleadeth it adiflcifor. Otherwife it 15, if he had pleaded nwl tort, Se. Iib. 4. cap. 1. Britton fol. 108.

Enclofer is here alfo deferibed, and need no other explication; for the lord cannot
[7] breake open the gates, or breake down the inclofures to take a diftrefle, and therefore the [4] 10. E. 3. . E. 9. 14.
L] Y * - - - ’ a . L . 3 9 49' 3 4
law accounts it a diffeifin, But all thefe ave intended by Littleton to be diffeifins after 7. E. 3. 3. 11 H. 7. 28 8. Ail.
an actuall feifin had, and when the rent is bechind: otherwife none of thefe are diffeifins 18. 10. L. 4. 2.

at all,
But wherefore fhould a refcous of the diftrefle by the party himfelfe, or a replevin which Bra&t. Lib. 4. fol. 161. 204.
Britton fol. 108, Flcta Lb. 4.

is 2 redelivery of the diftrefle by the fherife by the courfe of law to the partie, be any differ-
fin of the rent fervice ? Littton doth here yeeld the true reafon ; becauie that by the refeue, <P *
and by the fuing of the replevyn, thelord 1s difturbed of the meance by the which he ought to

have and come to his rent, wiz. of the diftrefie, rel g. AM Mirror cs
And fo itis of an inclofer; for he that difturbes 8 man of the meane diffeifeth him of the rc&t.g;g, Bt ol 1ob. 114“1'1;'
thing it felfe, [¢] as the turning of the whole ftreame that runnes to a mill is a diflcifin of the 14,.

mill 1t felfe. ' ' /] af. A{Iﬁ 17. 3. K. 4. 2. per
So it is if 2 man be difturbed to enter and manure his land, [ £] thisis a diffeifin of the land Ltk 49 L. 3. 1.4 b.
' 8] F.N. B. 42 g. 22. E. 3. 15.

it felfc; for gui adimit medinm dirimit fincnt, and gwi obfiruit aditum doffruct commodum. { g] 13- Al 40, 43. E. 3. 20, faux
And thercfore where it is faid, that a man fhall not be punifhed for fuing of writs i the juga. 10, 8. I, 4. 15 per Moyle.
king’s court, be it of right or wrong, it is regularly (4) true, but it fayleth in this fpeciall ‘2. R. 3. 19, 1Hob. wos. 466,

cafe of the writ of replevyn for the caufe aforefaid. [4] But denier 13 no difleifin of a rent 1. Mod. 4. Cio. Eliz. 846, 1.
S1d. 463.)

2pvice without refcous or refiftance.
fer S ﬁ (4] 3 k. 3. 95. 8. H.6. 11,
ECL .

(1) It is fo provided by the ftatute.of Marlebridge chap. 5. Buttheking is excepted. Sec the commentary on that ftatute
in 2. Inft. 131. Some diftrefles alfo by the fuhjec are not within this provifion, of which there are inftances given with the

reafons in 2. Inft. 133. and lord Hales’ notes on F. N. . go. A.

(2) Acc. ant.47. a. and more at large in 2. Infl. 153,
(3) But, fuch arreft wirtuteofficii being made on a jult gronnd of fulpicion of felony, the party refcues himfelf at his peril 3 for,

according to lord Hale, ifin the attempt to make the refcue he is upon necellity {lain, it is no felony inthe officer 5 and on the fame
principle if the officer is killed 1t will be murder. =2, Hal. H. P. C. 8¢. 86, 87. 92. 93. The obvious reafonis, that the law makea
it 2 duty in the fheriff and certain other officers to arreflt for fulony on jult fufpicion; and therefore refcue from fuch arreft
is refiftance of alawfu) authority, If this be fo, lord Coke is bhere too unqualified in expreflion,  Sce further on this point.
Foft. 270. 1. Burn’s Juftice tit, Arrefl, and Dougl, Rep: 345,

(4) Acc. Dy. 285. 2. 4. Co. 146, b, 1. Bullty. 141. But on this rule it may be afked, whether the law of England is {0 de-
feflive as to furnith no remedy for the injury of being baveafled by vexatious and groundlefs {uits, or, to ufe the language of
the Roman law, no penalty to reftrain the temerd litigantes ? It may be anfwered, that the rule ia not to be anderfload o larpe-
ly ; forcertainlythere are various provifions, the objeét of whichisto difcourage the commencement of fuits from an unjult or im-
propey {pirvit of litigation. I, By theantientlaw no perfon could profecutea civil adlion without having inthe finlt fageof ittwo or
more perfonaaspledgesof profecution  andif judgment was given againll the plaintiffor be deferted bis fuit, bothhe and they were
linble toamercement to the king either fornot profeculing or profecdfocl/amere ;. and henee the clanfe of f freerit te fecurum in writs
fummoning the defendanttoanlwer. Mime. e 1, £ 3. ¢ 20024, Antoa 20, h. t25.a. Originally thefe pledges were or ought to have
been real and refponhble perfons g and the amercement of them and thew principal waz an aélual branch of royal revenue;
the aleertainment of the fum to be paid anan amercement being fometimes by the jury impannelled to try the iflite, and fome.

times by a juwy fummonced for that fpecial purpofe by the coroner on receiving an eftveat ol the amercement,  F. N. B. on the
writ of miferatn mifericerdin 7¢. K, Griefley’s cale 8, Co. 39, 0. Brecher's cafe B, Co. 61, a. But this guard at length loft
all its vigor, and even (o carly ag in theveign of Edward the Fourth appears to have evaporated into mere form. 18 1, 4.
9. b. pl. 19, However as aform it il continnes § and if omerted was a ground either for a demurrer or for & writ of c¢rror,
il the legitlature interpofed by two different ftatuteo, the 1ot ol which hay been o Liberally confirued as fearce to make it
yolfible to take advantage of the non-return or noneentry of pledges v any fage of nc/vi fuir, - See 3. Bullt. 61. and the eale of
Julley v. Moore on a pened Matute ibid. ayg. where the lubject of pledpes is mofl lesrnedly inveltigated.  See alfo Fortefe. Rep.
110, 1. Will, 2260 2, Willi 142, 11, As the nmiercement leviable on a plasntifl” and hia pledges belonged wholly to the king in
pefpestol and by way of penalty for troubhng his conrts impropeily, it beecame neceflfuy to have a diftin€l provifion in favot
of defendants who were unjuilly fued 3 and lor tos purpofe the legilatare introduced cofts in thelr favor,  The firlt Jaw
piving cofta to 2 defendant is fidd to be the tature of Mactebridpe ¢, 6. which gave an aélion to the loyd wheee he wa defraud »
ed of wardMip by b tenant's collulively codeafling hin heir within age, but at the fame time dire€led, that the feofled hould
have hin damages and colte where he wan malivionfly timpleaded, ¢, Tlen. 3. €. 8. and a. Infl, vi2,  Thin provifion {or une
partianl tr cafe was, hut not U alter nlong intervaly ollowed by varoas ffatutes of a gener 4l kind, under which at this day
a ddofendant i almolt aniverfally intitled 1o cofts where the luit tevminates agnintt the plaintift,  Bec 22, H. 8, ¢ 14, 4. 'r[mn. Ve
¢ 1 82 002 13 China ez, 60 & 9 WO R M el 40 805 Anecon 60 toaflich nidd Law of Nift Pri.ed. of 1349,
ahap. 8. p.oa:S. M Sunjeant Sayer's Law of Colls ¢. 8.9, & 10, and Mr, Crompton’s Praét, of K, B, & C, P. comimon placed,
o, e, vo 2 poqGr, Dt the tlatntory provilions are confined to fmtain the king s comts of common law, X However our courts
of copuity fupply thiv fveming detect by the excivile of a di(i;u-nm;)in awarding cofis to a defendant, which js confiantly doné
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Lib. 2.

Britton ubi fupra. Fleta lib. 4.
CHP- 1,

14. E. 4. 4. 95. H. 6. 7. 3. Afl.
8. 10. E. 3. 9. 40. E. 3. 24.

3. H. 6. 85. 3 E. 3. 75- 29. AL
51. 39. AllL 4. 40. AllL 3. 13. E.
1. Afl. 40. 5. AL 8. 8. H. 6.

11. 18. E. 3. Afl. 78. (Cro. Cha.
507:)

49. E. 3. 15 29. Afl. 5. 36. Afl,

2. 10. K. 3. 19. 33. H. 6. 35-
35. H, 6. 7. b.

[#] Fleta lib. 1. cap. 42. 49 E.
3. 14. 49- All. 5. 2g. All. 49.
(3- Indl. 195.)

[1] Vid. fett. 431, (Poft. 257. b.)

(1) Ant.160.b.
(3]

3; ,
(4) Britt. 116, a.

e :
as often as they think, that, from the want of equity in the plaintiff or on any other account,

I, Where two or more conlpire to harvafs any perfon by a falfe and maliciots (uit whether
punifhable by indictment, or the parties injured may lue for damage

Cap.12. Of Rents. Sect. 238, 2309, 240!

QONT ‘4' caufes de
diffesfin de  rent

C‘bd?"gé’. And you may
adde a fifth, wiz. refiftance 1o
diftreing, counterpleading and
vouching a record aid fayler
thereof, as hath beene faid be-
tore, (1)

Denier. Deniall is a
diffeifin of arent charge, af-
well as of a rent fecke; albe-

it he may diftreine for the
rent charge, afwell as for a

fure,

Sect. 238.

BT font 4 caufes de

diffesfin de  rent
charge ; [foilicet, ref-
cous, replevin, enclo-
&5 denter, car
denter eff un diffeifin
de rent charge, come
eft avantdit de rent

feck.

A N D there bee
foure caufes of
diffeifin of a rent
charge; frz. refcous,
replevin, inclofure, &
deniall, for denyall
15 a diffeifin of a rent
charge, as is faid be-
fore of a rent fecke.

rent fervice, Nora, that when bookes fay that a detainer of a rent. charge or fecke is a dif-
feifiny it muft be intended upon a demand made. (2)

If there be two joyntenants, and the g A
and onc of them make relcous, they are both difleifors ; (3)

rantce of a rent charge diftreine for the rent,
fora diftrefle for the rent is u de-

mand In law, and then the non-payment is a deniall and a diffieifin; but he that made the rei-
cous 1s onely the diflerfor with torce.

HE reafon, wherefore

inclofure 15 a  dif-

feifin of a rent fecke, s,

becaufe the erantee cunnot

come upon the land to demand
1t,

JORSTALL A, [*]

- foreftellamentum,

ﬁgniﬁeth obtrufionem  wie
wel impedimentum  tranfitis

{se.

Ove force & armes.
FilS armis.

Force, wis, in E;] the com-
mon law is moft commonly
taken in 1l pare, and taken for
unlawfull violence, for mav/-
me paci funt contrarid wis ct
injuria.  And therefore Brii-
ron furd well, fpeaking n the
perlon of the king, nous wo-
lonsy que touts geats pluis -

ﬁw! jm{ ement que ‘ﬁu‘-:‘r'. (4)

Arma. Armesin the common
law lignificth any ching, that

Sect. 239,

F T deux font caufes
de diffeifin de rent

feck s ceflafiavorr de-

nier & enclofure.

E T il femble, gzzé

!l y ad un auter
caufe de  diffesfin  de
touts les trois  fer-
vices avantdits, ceft-
afcavoir, fi le [eig-
nior foit en alant a
la terre tenus de luy
pur difireyner pur le
rent arere, €9 o fe-
nant ceo oyant luy
encounter, &9 luy for-

Jlala la woy ovefque
Jorce & armes,

ol

menace  €n

luy

riel or

A ND there be two

caufes of diffeifin
of a rent fecke, that .
1s to fay, deniall and
inclofure,

A ND it feemeth,

that there is an-
other caufe of diffeifin
of all the three fervi-
ces aforefaid ; thatis,
if 'the lord is going to
the land holden of
him for to diftreine
for the rent behind,
and the tenant hecar-
ing this encountreth
with him, foreftal-
leth him the way
with force and armes,
menaceth him

a man fiikeh' or hureth jorme gque i ne ofaft in fuch forme, that

g—

——

ener

Thisis agreeable to Littleton's defeription of fuch a diffvifin in fe€l. 233.  Sce W, Jo, 414,
See ace. astoattornment by one of two jointenants, fe@. ¢66.

ay Hism oy ol o P

he “ll;.."l[ {0 II-WL' coll 4.

crimtinelly o gwilly, it erime
6 by writ of confpiracy 3 and both of thefe remedies Jie at

common law, thaepart of the ftatute or ordinance of wrt/culs fuper chartas, which gives remedy nzainlt confpirators by wiit out
of chancery, being according to both Staundflord and lord Cole only an affivmance of the common bw. Staundf. ' C. 172.
2. Inft. cbrt. 50z, 1V, ‘There is allo a remedy for a Jalfe and malicions profecution, though the agpravation of a conlpiracy or
confederacy ts wanting and the injury comes firom one only 3 for in fuch a cafe the parly profecuted may have an aélion upon /
the cale for damages, T apprehend (oo that fuchalion Hes, ag well where ehe vexation is pradlifed by a einid Tuit Xas where it "J"f'“ o,
iw carried on through the medivm of a criminal procefe. F. N. B, 114. D, Tndeed the uumerous cales to be met within the hoohs & 7 5. “on
are chiefly for eriminal profecutions,  See 1, Vin, Abr, 19, 1o 35. and the cale of Farmer vo Dalling 4. Buir, 1995, But there // (i J s
feems to be no reaion fordiltinguifing between the writ of confpivacy and an aclion upon the cafe in this vefpedt 3 and exelu- 75 (P S
fively of other authorities which may probably be found upona fearch, lord Hobart, me. fevjeant Rolle, and lord Holt, all =
concur in the'idea, that where o ¢/vil fuit is commenced fu‘l'uly and malicionlly and for the more purpofe of vexation it is ae-

tionable,  See Hobart’s argument in Waterer v. Freeman Hob. 20¢. 266, Rolle’s waords in Sty. 179. and Holt's argument ,
in giving judgment in Savill v, Roberta reported in 32, Mod, 208, 1. L. Raym. and other books, and the eafe of an aclion for e« # %"
fallely and maljcioufly fulng ot a commifion of bankruptey in 1. Blackil, Rep. 427, However from the language of a calv in 7 S 'f’*;,
Dycrand of another in Jord Coke’s Reports, T doubty whether aélionn on the cale for filfe and malicion Molecnttons were in "/': o ‘f’_
general allowed jnthe reign of Blizabeth, Dy, a8s, v 4. Co.a4. be V. In fome (pecind eafes, a platntff faning in his adlion ix -‘-?-/('!r_*'-’""
t-',xpﬂfﬂll to the .«f{m and inpmediate punithment of fine and imprifonment by the comrin which he tues, without the benehc ol a o AT
jury to aflely ’?l.‘f.ﬂ“”r or. the cirenity of a fepavate profeantion to try the malice.  “Uhiy s the law in certain aélions whicheg v vse o
are of a Mgh nature, where the injury of which the defendant is necufed concerns life or imb, or s olherwile of an NLEOCTONR Arhope p L n
kind, ae In uppent of felony or mayhem, and in attaint § forin all thefe the plaintifl may be fined and imprifoned by the cowt, ', /, ety
if: he be barred or nonfuired, or it the welt abates by hin own delanlt. Beeeber’s enfe 80 Co, 6o, ne It fo the fame, __(,:_/',_

where the action, though not of [0 high an order, in apparently vexations § tor on this prisciple a plaintifl, who lven the
fume



le. 2,

vener a fa terre pur
diffreiner pur fon rent
arere pur doubt de
mort oun mutilation
ae fes members, ceo
et un diffesin, pur
ceo que le o feignior
ef  diflurbe  de e
meane, per que il doit
vener a fon rent. Bt
iffint eft, [i, per tiel for-
Stalment ou inenace,
celuy que ad un rent
charge ou rent fecke
¢t forflalle, ou ne o-
faft vener a lu terre @
denaunder  le  rent
arere, (5¢.

Of Reénts.

hee dare not come to
the land to diftreine
for his rent behinde
for doubt of death,
or bodily hurt, this
is a diffeifin, for that
that the lord 1s di-
{turbed of the meane
whereby hee ought to
come to his rent,
Andfoitis, 1f, by {fuch
foreftalling or mena-
cing, hee that hath
rent charge or rent
{ecke 1s foreftalled,
or dare not come to
the land to afke the
rent behinde, &c.

Seet. 240.

withall, [2] Oumanes illos di-
cimus armarosy, qui habent cum
quo  nocere pofluats  Telorum
aittem  appellatione omnia, in
quibus fingull bomines nocere
polfunt, accipiuntur. Sed fi
quis wenerit fine armisy €5 ip
ipfa concertatione ligna fump-
Serity,  fuftes &8 lapides, talis
dicetur vis armata : fed fi quss
VERCrIL cCumt armisy, arnlis tamen
ad deyiciendum non ufus fuerif,
S dejecerit, wis armata dicitur
efje fadla, fufficit enim terror

armorsm wut wideatner agrmii

dejeceffes And,  Armorum
queedam  funt  tuitionis ({9

quod qu's ob tutelam corporis
Jui @el fui juris fecerit, jufld
Jeciffe widetur) queedam pacis
Y jr{ﬂfa}z’, gnsz.'a’ﬂm pertnr-
batiouis pacis, & uria ;
quedam ufurpationis rei ali-
ene,

Agamne,  Armorum  quee-
dam _/}mt mﬂi’ram, et gncz'a’nm

gre facinnt brufuram, cte. Arma moluta plagam faciunt ; ficwt gludiusy bifucuta, et bujufnodi,
ligna very et lapides brufuras, orbes, et idlus, ete. T conclude this, it 1s truly {aid, that arme-
v appeliatione noun foium feuta ct gladii et galea continentury fed et fuftes et lupides.  As the

Ppoet farth

Famquc faces ot Jaxa volant ; furor drme minifirat,

Sed wim wirepellere licety modd frat moderamine inculpatz tutele, non ad fumendam vindifam,

fed ad propulfanda Injuriant.

Pur doubt de mort & mutilation de fés members. For it muft not be wagss

€S wanus timor, Jed talis, qui cadere poffit in virum conflantem, S non in hominem wanwm €5 meti-
culofum ; talis enim debet coffe metnsy qui in Je continet mortis periculum & corporis cruciatum,
Littleton here faith, 1t muit be for feare of death * or mutilation of members, ~ E# nemo tenctur
exponere fo :':{)"w-frzm'z'i O] periculise (1) fsmi therctf}rc a fbrcf?taln}cllt with fuch 4 menace 1s a
difeifin ; notoncly (farth Lirtleton) of a rent {ervice, but alfo ot a rent charge and rent feck.

Thele be all the diffeiiins of a rent that our author {peakes of.
fetiin fhall be by way of admittance of the owner of the rent.

Sce hereatter [/] where a dif~
And Litileton doth adde the

binding reafon in cafe of foreftalment, becaufe the lord is difturbed of the meane by which he
ought to come to his rent, whereof there hath beene fpoken {uflicient beforey (2) as well in

cale of the rent charge and rent fecke, as of the rent fervice.
¢, Ofthe (€5°c.) in the end of this feétion, and what 1s implyed therein, fufficient hatkh

‘Beene {poken betore.

Now hath Liteleton {poken of remedies for the recovery of the arrerages of rents.  But
fince Littleton’s time a right profituble ftatute * 1 the 5z, yeare of AL 8, hath beene made
for the recovery of arrerages of rents i certaine cafes where there lay no remedy at the com-
mon law, and giveth further remedy 1n fome cafes where at the common law there was fome
(3) remcdy ; which ftatute hath beene well and beneficially expounded 5 and hereupon eight

things are to be obferved,

1. When Litktonwrote, the heires, exceutors, or adminiftrators, of a man feifed of a rent
fervice, rent charge, rent fecke, or tee furme, mtee imple or tee taile, had no remedy for the
arrerages incurred in the life of the owner of fuch rents,  But now a double remedy is given
to the executors or adminiftrators for payment of debts &c. @iz, either to diftreine or to have

an adtion ot debe.

2. That the preamble of the flatute concermng executors or adminiftrators of tenant for
bileistobe int{:mllcd of tenant pur anter aie, to fong as ceflny gL hiveth, (4) who are alio hol-
pen by the fuid double remedy,  But after the eitate for fife determined, his executors or ad-
minithutors might have had an action ot debt by the common Luw ; but they could not have

Aut, 161, 1.

8

(3) See asto this point infra note 4. and 162, b. note t.
(4) This paflage of lord Coke has been cited to prove, " of .
‘the exccutors ol a tenant for his own life, who before the ftatute were intitled to aétion of debt, but could not diftrain.,

See more fully on this fubject poft, 253, b.

diftreyned

162

[%] Braflon lib. 4. fo. 162. &
Lib. 3. fol. 144. Fletalib. 4. cap.
4.

(g Intt, 16,. 162,

Virgil 1. Zneid.

Brafton 1ib. 2. 16. Britton fol.
19: & 88. Fleta lib. 3. ca. 7.
(Pﬂ[ta 253. b.) 7

¥ Sce of this in the Chapter of
Delcents. 49. E. 3. 14, gg. AfL
5+ 29. Afll 49. &,

[£] Vid. {e&. 584,

¥ 82. 11, 8. cap. 37. (5.Cn. 118,
Dy.375. b. 7. Co. 39. b. Ant.
148 a.)

4. Co. 49. 50. a. Ognell's cafe,
47 Ko 3. Execution g8, 45 E. 3.
hib. 71. 9. 1. 6. 445, 14. H. 8.
20. 1q. H, 6. 43. 34, . 6. 20,
g2. L. g, Det. g, 9. H, 50 4 9d
19. k. 3o quritdaéhion 22, (Co.
Cha. 471, 452.)

hat he waa of opinion againft extending the remedy of the fatute to

bYee

Hool v. Bellin . Lo Raym, 172, But [think, that lord Coke was mifunderftood, . He appears to me to have merely intended to
guard againfl an crrov of law, into w_hich the generality of the p.r'm:{.rrﬁ!f ol 'Ih‘t: ":.'}lll}ﬂ might lead uniniformed perions; the
preamble reciting that the executors of tenquts for dfe had noremedy, without diftinguithing what kind of tennntstor lite, wherens
in truth the exccutors ol tenant {or 2dis own fifey and allo the exeentors of tenant pur antre e arer death of ceflusd que vie, had ves

medy by aflion of debt

which there way no remedy hefore, and on that account to exclude t
of diftrefs given by the ftatute, is to me clear 3 beewfe he himfel

that the ftatnte fometimes operates by adding a remedy to that belore exiling at common law,

polt, note vvin 162, I

Wmmm

sefore the Latute, That it was not the meaning ol lord Coke to refeiél the benefit of the flatute to cafes in
1w exceutors of tenants for their own hives from the remedy
fLates both in a preceding and in a fublequent paragraph,

See further as to this point,

fame perfonin two different courts forthe fame canle, may be fined, Ibid, and 14, Ho 7. 7.=Therefult, rs to the law at prefent

and fince pledizen of profecution have become a meve formality, feema to he this,

Nowman is aétionable for merely fliing whether

i a eeiminal or civil Torm, however falfe the fuit may bein foendation § nor s otherwife punifhable, vxcept in the

cenfe of a civil ity by the payment of colla,

But if the fuit be malicions as well as galfe, it ia on that account

punifhable 3 fometimes by indictiment oy mfm*mql!up, s in the cale of a contpitacy 3 fometimes by immediate fine and im-
prifomment i the court in which the malicious fuitii carvied ony as’in appeala of felony or mayhem o in attaint j and fome-
timen by astion of the party fued, as wheve a damage ean be proved, or where from the groflnefs or criminality of the charge or
impatation the Taw fuppofes a damage to he inevitable.—Such are the varions pravilions of our law Lo deter men from becotn -
iy plaimiffs or complaimants withont juibdiable caufes - As to the provifions againft obftinate or vexntions defendants, thele
being rather beyond the prineiple for explanation of which this note waa begun, and Lthe note itfelf being alvendy fo extended,
1 il he content with oblerving, that, excluively of the inding of damages and mward of colta againft fch defendants, there is
in tome few enfes of a very (oo mtare k power in the cowrt to panith their mifbehavionr by fine and imprifonment, See Dy.
6y, n & by Buecher™s cale 1, Co, 59, & 60.~See further on the general fubjeét of this note, Cow, Inft, Jur. Anglic, libe 4. tits 16,
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Lib. 2. Cap. ia. Of Rents, Selt. 5.40-.

(n] 43. Eliz. Dier 375 (Ant. diftreyned, which now they may doe by force of this ftatute; for in that point it addeth [7i]

146. b.) another remedy, than thc common law gave. (1) _
. If 2 man make a leafe for life or lives, or a gift in taile, referving a rent, this is a rent
fervice-within this ftatute, _ _ _
e6. E. 3. 64. 11. H. 4. fol. ult. 4., The diftrefi€ 1s the'inore plaine and certain remedy than theaction of debt ; for thcf- action
Ognel's caleubifupra. & 7. Co. of debt muft be brought againit them that tooke the profits when the rent became behinde, or
39. b. Lillington’s cale. againft their executors or admintftrators ; but the diftrefle may be taken upon the land, be it
-either in the tenants owne hands or in the hands of any other that claimes by or from him,
(that is by interpretatton under him) by purchni:e,‘gift or defcent, And thc[b_wol:ds,,dgfmfﬂg
oiely by and from bium, are to be underitood claiming onely from or under hun_ by purchate,
gitt, or defcent, and not paramount or above him; as the lord by eicheate claimeth not un-
der the tenant by purchafe, gift, or defcent, but by reafon of his feigniory which is a title
paramount, -{2) ] _ _ .
© g+ It there be lord and tenant, and the rent is behinde, and the lord grant away his ferg'-
(2. Sid. 29.) niory, and dyeth, the executors fhall have no remedy for thefe arrerages ; becaufe the grantor
him{elf had no remedy for them when he dyed in refpect of his grant, and the flatutc is (in
like manner as the teftator might or ought to have done) E: fic de fimilibus; for the aét
giveth no remedy; when the teftator himielfe hath dilpenced with the arrerages or had no
remedy when he dyed. (3) |
6. If the tecnantmake a leafe forlife che remainder for life, the remainder in fee, the tenant
(4. Co. 5t.) for life payes not the rent dueto the lord, the lord dyeth, the tenant for lifedyeth : the cxecu-
tors cannot diftreine upon him in remainder, becaufe he claimes not by or froin the tenant
for life. And fo it is of a reverfion for the caufe aforefaid, But if a man grane a rent charge
to A. for the life of B, and letteth the landsto (. for life, the remainder to D, in fee, the rent
1s behinde by divers yeares, B. dyeth, and after C. dyeth: 4. may diftrein D. in remmainder
for all the arrcrages, by the latter branch of the ftutute of 32. H. 6. And this diverfity rifun
upon the feverall pennings of the former branch and of this later, which you may reade in
[¢] 5. Co. 1:8. Edridge’s cale. the ftatute it felfe, and {o expounded and adjudged [o] In Edridee’s cale, and the latter claufe
giveth the lefler eftate the greater remedy. _ |
7. For the arrerages of 4 nomine penc, and for reliefe, or for aid pur fuire fits chivaker or
E. 3. 3-b. 11. H. 4. 85. pur jfile marier, this ftatute * giveth no remedy.  For, for the arrerages of the womine pence,
¢ 4- 20. Ho 7. 102 28, the grantee himfelte may have an attion of debe, and confequently his executors or udinini-
. 8. Dier 24 {trators ; and yet the somine paena as an incident to the rent {hall defeend to the heire,  For
p] 34 E. 1. Avowry 233. reliefe che Jord cannot have an action of debt but diftreine ; but his exccutors by [ 2] the com-
F.N. B.122. 10, H. 6. 11 11. oy ]y fhall havean action of debt (4), for it is no rent but a cafuall improvement of fer-
H. 6. Ls. SI’ICh'fEE.OHI;EIB;E 12:{; vices. For the faid aides, if the lord doth levy them, the fonne and the daughter refpeively
429 Pca ¢’s cafe. Og fhall have an action of debt againft the executors or adminiftrators of the lord, and if they

“ %

40.
4 E.

us
et = e GO

1

ta

ubi fupra. 3. E. 3. Debt 157.

(3. Ca. 66. Cro. Eliz. 893.) have nothing, then againft the heire; but this 15 by the ftatute [4] of 7. 1. Notc, that all

Tg]W. 1. ca. 36. F. N. B. 82. manner of arrerages of rents Hluing out of a freehold or inheritance, whether they be in

152, money or corne, cattell, fowle, pepper, comine, victuall, {purres, gloves, or any other profic
to be delivered or yecided, and whether they be annuall or every three or four yeares, &c, or
the like, are within this ftatute; but work dayes, or any corporall fervice, or the like,
are not within this ftatute.

8. A feme fole 1s feifed of a rent i fee, &c. which is behinde and unpaid ; fhe taketh huf-
band ; the rent is behinde again; the wife dyeth: the hufband by the common law {hould
not have the arrerages growne duc before the mariage, but for the arrerages become due

P—] 26. E. 3. 64. to. H. 6. 11. during the coverture the hufband might [»] have an action of debt by the common law., Bug

Cro. Jam. 28.) now this ftatute * by a particular claufe giveth the hufband the arrerages due before mariuge,
22.1L 6. 25 Fo N. Boa21e 504 ehe faid double remedy for the fame, and that he may diftrevue for the arrerages arowne

{Poil. 351. b.) due during the coverture,  So it giveth him that which he could not have before, and fur-
fs] Hill. 17. Eliz. Rot. 457. ther remedy for that which the common law gave him.  And fo it hath beene [ 5] adjudged.
inter Sharpe & Pole. Vide Og- Thebifhop of [2] Norawich had the firft-fruits of all the clergy within the diocefle at every
nel’s cafe ubi fupra. avoydance ; the church became void, and another parfon became incumbent, who paid the
[t]19 E. a. Jurildi€. 22, bifhop parcell of his firlt-fruits according to the taxation of the church, and | - the reft he

had a day given unto him to pay 1t; the bifhop dyed ; the refiduc was not payd, *whereupon
his excecutors brought an aftion of debt ¢ and it 15 adjudged chat no action doth he, beeaufe
1t is 2 Imeere {f'Pintqul thing and no lay contradt, and therefore the court had no jurifdiciion

to hold plea of it. _ . _
I have beene the longer 1n the expofition of the fuid flatute, (¢) for that it is a generall

cafe, and doth concerne moft part of the fubjects of Englind, (6)

Fings Libri Secund;.
THE

(1) This doltrine is impugned by the court’s refolution in Zurner v. Lee Cro. Cha, 471, for according to that cafe the flatute
of l1. 8. only applivs, where the common Jaw gives no remedy. To this conllruétion allo the preamble of e fratute aflords

countenance.  However ina cale in Cro, Fliz, 331, it feems to bave been taken for granted, that the ftatute did not aperate

thuy reftriCtivelyy and in IHoole v. Bell 5. L, Raym, 142, it was adjudged, that the Ratute being remedial ectends o the

i \ :
exccutors of a/f tenanta for life, as well to thofe excentora who previoufly to the flatute were intitled to action of tfebt, as eo
thole exccutors who had no remedy whatever,  Ever fince too this Jaft cafe, Iapprehend the faw to have been taken accord -

in?'ly. Sec further as to this conftruction, ant. 162. a. note 4.

z) For other catea not within the Ratute on alike ground, fee Cro. Eliz. 332. 3. Leon, joz. 2. Vern, 6ez.  See allo on the
extent of this branch of the fatute Edvidge's enfe, <. Co, 118,

sa Acc. by Vaughan chief jultice, in his Reports 4o.
- (¢) Adjndged accordingly in a.cafe in Noy 43. and Cro, Fliz. 883. Sce allo nce, ant, 83, a, & b.

(s) In 18, Vin, Abr, s4a2. moft of the cafes on this ftatute ince lord Coke’s time will be found diftribnted nccording to the

feveral claufes.  See alfo Gilbert on Action of Debey b, 1, chap. 2. & 3,

(6) The only clanfe in the tatute of Cha. 2. for converting military into common [oeage tenmes, which feemg to ailen renty,

19 4 provifo to preferve rents certaing andto make the relicls on them univerfally the fame s on the death of tenant in commun
focage. See ra. Cha, 2, ¢ 24, £ 5, andaa to the difference between velief for knight's fervice and r1eliel for common [owage,
gnte fedl. svae apd rag. with - the commentiiry thereon. But vavious other ﬁ

bedt muade fince lord Coke's time 3 and ag thefe are very material to the recovery of venta, it may not he amifys here 1o take a

atutory provifions velative 1o 1ents hive

igdnernl review of the chief of them, lhmli‘;h lome have been Inulduntnlly notjiced hefore in the chapters on tenanls for years and

genants at aulll, 1 "Theve ave feveral Ratates, which extend the remedy For arrears of rent by atlion of debt, By the 8. Ang.
¢, 14, debt Is giwn for rents on leafes for a life or li\'cu.r!.ru'fu‘q' dheir cantinnancey, which the common law denied. Ant, 37, A,
note 4. The 13, Qe 20 co ag, glven néllon on the cafe to executows of a leffor or landlord, being only tenant for his ow) hie,
where he dies before br ona rent-day, and by his death the leate determines, in which cale the ‘
comtnon law might have dvolded pnyr
and othuyr ilwogmrunl inheritances, dt’}lt ,
Ita}utql'y' proviflons extend the remedy for rents by difleefy to cafes to” whicl it was before Inapphicable, pacticolarly to ) emrg
ecd,
'{m:l chief rentay (though why thefe two latter were added I do nor underltand) cnablen d

eflte or under tenant by (he
ng nnr rente And by the $:Ge 3. 00 1y which enables eceleflafiicat perfons to Jeale Sy
8 glven for recovery of reat on Tuch leafes, Ay, 47+ Wonote 4, 11, Other

for vent fecle and alfo rents of aflivzg

i tht 4 (3, 2. ¢, 28. on account of the tedionfucels and difliculty of the rurnu:lfﬂ
raining for Mich venty, where they

have been duly anfwered for three years yivilhln twenty yeara before the firlt duy of the then feflion of parlimment, or avkere .

ereated Qfteravardsy aa o cofe of rent on o

eafe. Botoo the 4. Anny ¢ 14, given difteefi for arvears of rent alter determination

of any leafe, whether for fife or tHve, for years or at willy but witha provito, thar the difliefs be within (% kalendar months afier

[Lah
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T HI R D B O OK

F I R ST P A R T

OF THE

INSTITUTES

OF THE

LAWS or ENGLAND. (1)

—

Chap. L. Of Parceners. Selt. 241.

P./f?'&’??t’?’.f ./63‘?25 €71 PAI‘CCHEI‘S are of two UR author having treated

( : _ in his two {ormer bookes,
CUX INANErs, C.,‘Z;"/Z- Orts, to wit; parce- firit of ctlates of lands and

fgfi‘awofr 3 parceners NCIS according to the tencments, and in his sbeond
booke ot tenulres u,rh;_--;-cb}r

./9[9”9’“3 fe COW"‘/Z’ de/ courfe of the com- the lame have becne holden,

comion ley, & parce- mon law, and parce- now in his third booke doth

e [ : : teach us divers things con-
ners folonque ctflome. ners according to the  Fl. 5 SR S oo

Parceners ﬁ[afzgzze le cultome. Parceners af- The qualitics of their eftates.

courfe del common ley ter the courfe of the 2: Inwhat cafes the eniry of
" him that right hath miy bee

_/5?22‘,/'035/30;728, Gﬂjt’me, common  iaw ArC, takenaway. 3. The remedics,
ﬁfﬁ-e (iﬂ’, ceriaiiies fer- where a man, or wo- and in what cafes the {ame

. . 133 bL‘}‘Jl‘C\"CHECd,U]‘gw(;ydcd.
yes 01 remements o 1man, fmfedofcertame 4. How a4 man may bee bar-

Jee fimple ou en taile, lands or tenements in  red of his right for cver, and

in what cafes the fame may

nad ?ﬂ‘ﬂﬁ’ jwﬁﬂe.ﬁ/&f! fee ﬁmple O'I' in taile, be prevented or avoyded.
et devie, et les tene- hath no iflue but  For the firfl, he, having

:- feendont a les danghters, &dieth, & fpoken of {ole cltates, divid-
ments difcendont a les g ; y & PR jlmmy s

iffues (2), ef les files thetenementsdefcend i individed and condition-
entront en les terres to the iflues, and the ol Individed, inw copar-

I NN . , . cchily, joyntenancy, and te-
ou  tenements  pffime daughters enter into o inon, Coparce.

thelands or tencments nary, mto pceners by the
common

(1) Tn the vellum MBS, of Littleton belanging to the public library at Cambridge, theve is the following argument or in-
troottétion to this thivd book,

oo eofl tieree Niver aleun chofe fera dit a toy, mon {itz, de parceners, de jointonanter, de tenantez in comen, de eftatez
“Coae terres el tenementey fur :_:t}n:hliuu, de difcentey, (ue tollount entres, de i:nntillllt'll a::lnymc, de releifivz et confivmationz,
¢ e pareantiez Hintall cteollarerall et Jde garcantiez que comentont per difleifing de attornament, de furrenderons, de difcontinu-
O e, e remittercesy de terant Jicr r!rgy!, ile tenant per :-jfnmr mfn-xmm, de tenant per ;:ﬂn(”f ofe e _/fnf,.}f ,;};,-r_”

O thy wddiion to the ]3l'ihtl‘{l CO]]iUH of LilllL‘lUl], i \‘Vi”iilnl Jnl‘IL‘H, who MIILHY I‘l“‘-”urud me with the I't'ﬂl“ngﬁ from the
rwo Cambridge mantferipts, writes thiy oblervation.—* e ja very remarkable, thatin this argument a chapter is promifed con-
« corning firrendersy oF which Littleton s not expreldy and feparately tveated, The wovd firrenderons, whicl is abbreviated
¢y the tranfertbery feems completedy to have puzlod a former owner of the manuleeipt,  He fays in the marging eofe parole
SO enauier fragment gue jea ay & quare ee que H finfie. Sinee then furrendere are mentioned i two manuleripts as one of
¢ the heads of the third book, at s not improbable, that the authorintended to have written a diftinet chapter concerning them,
¢ ak be dud write concerning genants by bLEGIT and by STATUTE MERCHANT and §TapLL’—See {ect, 324, where Littleton
refers to achapter on elegits,

(2) In L. & M. and i Roh. it is fller inftead ol i/fues,
- - T o e e e e T e ey - e o e e e e e e i it e i
fuch determination and daving continuance of the landlord’s title and polleMaon of the tenant indebted 3 whereas by the cone

mon Lw the power ol difirefs ceded with the tenure, L Other latutory provifions have Vi‘llj_““"y improved the remedy ob 71, ag st mmes
and fo giving to it theeffeét of /e, 5. /e, 8 A
y ")4 ‘-f.-- "‘
‘/J‘.‘- < f

diflrels for vents, whoeit i appheable 3 naumely, by coabling the fale of” the property d-fliainec
an cxceution, by making new fubiccls of property diftvainable, by newly regulating the mode of fmponndimg diftvefles, by
authoriziag to ditesnin auy plaee thingy feandulently cavmed off the premifes to evade difteefs, and by preventing the avoidance
ol the avbole diftrets Torpmere inlormality or iveegolarity in part of the procefs, See 2o W, & M. c. ¢o 8. Ann. e, 4. 4. Cro 2.

c. 28, and 11, G. 2. ¢org, to whichadd 3. Blackit, Com, gth edy 6. to g, whepe the elleéd of thele flatuees s admivably incora=4€=+ -

povated into his view ol the law of diflyefies with his ulual excellence of order, TV, The 8. Ao, ¢ t40 1, 0, feetrea 1o Lindlorda

to the amounnt of a year's rent where fo much or maore is tnareear, in preference to pefons feizing poads on the land in leafe

under an exeeution 3 but this favour iv granted with a provilv to prevent prejudice 1o the crown Inrecovering und feizing debes
}

fincy and forfeitures. 4 L

H"
]

from sade o ff s

Aﬁlal;



Li_b, 3.

Vide feél, 385,

Cap. 1.

common law, and parce-
ners by the cuftome ; and he
beginneth his third book with
parceners claiming by de-
fcent, which, comming by the
aét of law and
bloud, 13 the nobleft & wor-
thieft mcanes whereby lands
doc fall from one to another.
Conditional, into conditions
exprefle or in deed, and condi-
tions in law. Conditions
in deed, into gages which he

“divideth 1nto wadia mortua,

and wadia wiva. FVadia mor-
tua, o culled becaufe either
moncy or land may be loft:
and wiva, becaufe netther mo-
ney nor land can be loft, but

both

right of

Of Parceners.

difcendus a eux, don-
ques els font appels

parceners, & quaunt g

ﬁ/e}- els font (1)-for fque

un beire a lour ance-

Sfor.  Et els font appel

pzzr ceo qlie

parceners ;
per lé briefe, giie ¢/t ap-
pel briefe de pasticipa-
tione facienda, /Jz ley
eux voet cobercer, que
partition ferra fait en-
ter eux. Eifi font deux

Sect. 241.

fo defcended to them,
then they are called
parceners, and be but
one -heire to theiran-
ceftour. And they
are called parceners ;
becaufe by the writ,
which 1s called Jreve
departicipationefacivii-
dé, the law will con-
{traine them, that par-
tition thall be made
among them. Andif
there be two daagh-

Jiles al queux les terres

difcendont, donque cls
Jont appels deux par-
ceners ; et fi font trois
Sfiles, dongue cls font
appels trois parceners ;
et fi quater files, qua-
ter parceners ; & 1ffint
oufter. (2)

preferved. Then {peak-
cth he ot defcents, wherby
the entry ob him that right
hath may be taken away,
And next to that of the re-
medy how to prevent the
fame, viz. by continuall claim.
‘Then he teacheth, how a man,
having a defeafible or an im-
perfedt eftate, may perfect and
citablith the fame by three

meanes, viz. by releafe, by daughters, fOUI‘parce;
confirmation, and attourn-

meut, where that 1s requtfite, ners; ail d_ {o forth.

Having {pokenof a defcent, being an altin law which taketh away an entry, he doth then
{pcake of a difcontinuance, the act of the party, whereby the entry of them taat right have fhal
be taken away, And next unto that he teacheth in what cafe the faune may be avoided by re-
mitter. After he had treated of defcents and difcontinuances, which tuke AWy cmrica; but
barre not actions, laftly, he fetteth torth the learning of warranties, (a curious and cunning
kind of learning I aflure you) whereby both entry, action, and right may be barred, and the
remedics how they may be prevented before they full, and mn what cafes they may be avoyd- .
cd after they be fallen. Andthus have you an account of the thirteene feverall chapters of
his third booke., And now his method being underftood, let us heare what our author wil} -

fay unto us concerning parcencrs.

ters to whom the
land defcendeth, then
they bee called two
parceners; & if there
bee three daughters,
they bee called three
parceners ; and foure

(4] Bra.lib. 2.0.66. 1. &e.  Fof quant a files els font forfque un berre a lour Tal ancefler.  yisss

f&ﬂ_ 75%3::2&11;; *Z'Bt; ‘fgi ?;iﬁt falle printed ; for the oniginall 15, e guangue files ¢ls font, ¢ls font parcenersy et font forjyue us
189. 193. Flet. lib: 5. ca. g. 1i. 6. eire @ lour aunceflor. (3)

ca. 47. Glan. 1. 7. ca. 3. & 1. 1 3.

C. 11,

[&] Bratt. 1. . fo. 66, 76. Flet. P (32" CENEYS. [5] jrn'.f JEQT{:JH r]mﬁ uni beeveds prup!rr jrn'.!'.r m.'!'mff:'ff, ﬁ;‘ﬂf :ﬁm:‘ p;’m*:.;
ubi {upr. Brit. ubi fup. & Statut filieys &e.  Et ubi omnes fimal &S in folidum hearedes funt, Pfhf?*f‘f cobecredes funt quaft wnwn cor-
de Hibern, pus, propler uuitatem jr:r.r's guod bhabent.  Whervcupon it followeth, that albeir where there
[c] Vide feél. 8. verf. fin, bee two parcencrs [¢] they have moities in the lands deleended to them, yet are they
both but one heyre; and one of them is not the moity of an heire, but both of them uye
but wans heeres.

And i1t is to be obferved, that there is a diverfity betweence a defeent, which s an aét of
the law, and apurchafe, which s an a& of the party. [/] Iorit a mun be feifed of lands in
fee, andhath iffue two daughters, and one of the davehters 15 attamnted of felony, the tather
dieth both daughters being alive; the one moitic fhall defeend to the one daughter, and the
other moitic fhall efcheat, But if & man make a leafe for hife, the remuinder to the right

e 5-./-3;{ [d] Fleta lib. 5. ca. q. Fleta lib.
£ .4(_{7:“* 6. M‘;[(I' /;%rf' AR
- f;"uﬁ!.ﬁfk/a

’ & ,Jl ¢

H u"’ . .-'? - & Fl . X - . . . + 1
Sro ol AL GY heires of 4. being dead, who hath ifliic two daughters, wherceot the one 1s attminted ot felony,
o/ in this cafe fome have faid, that the remainder is not good tor a moitie, but voyd for the

be 2d. P !
o zﬁz-/-/-/s--//:l-

s

whole ; for that both the duughters thould have beene (as Littleton fuiils) butone heire. (4)
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N (1) Sce below note 3.
(2) In L. & M, and in Roh. an &¢. comes in here,
(3) The words are as here correted by lord Coke both in L.and M. and in Roh.
’ (4) See ant, 25, b 26, b and poft. 196. b. 374. b. Herelord Hale introduces the following note.— Douee in 13il an condit 'on nt
7 o difeontinues Donee bas iffiic tavo daughters, One difcontinmuese The donor may entere Ro 26 LElin. Co B fir 11 Soorc’s cofe,
Hall MSS. s2r 20 2.5, 23+
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Lib. 3. Ot Parceners. Selt. 241. 164

- A man ‘makes a gift in taile, referving two fhillings rent to himfelfe during his life, and (Poft. 196. b.)

if he die his heire within age then referving a rent of twentie {hillings to his heires for ever ;

he dicih havine Hlue two daughters, the one of full age, the other within age : 1n this cafe

the donee {hall hold by fealtic onely, infomuch as the one daughter as well as the other 1s

his heire, and both of them (as Liz/iton 12ith) make but one heire, erge his heire is not within

age, neither is his heirve in that cafe of full age. Butifthe refervation had been, ¢ and if he die,

“ his heire neither being within age, nor of tull age, &c.”” in this cafe the relervation had

beene good.  And if it doth not begin in his next heire, it fhall never begin as this caleis ;-

for that the precedencice is not performed. [e] But yet 1f one of them be of age, and the other [e] Temps E. 1. Age 128. 8. E.
within age, fhe fhall have her age and other priviledges and advantages that an heire 2. Jucgement 240. go. E. 3. 5.
within ar¢ fhall have; and when they are demandants, for the nonage of the one the %4 E. 3. Age 47. 26. AlL 65.

T AR - X : 1. g 13. B g, Age 51,68, Al 22. 29,
paroll hal demurre againdt them both (1), [ f] Swnt antemeplures participes quafe unnm corpusy, p5r. . o a1 H. 6. 4. Al 17.
i co quad witune s babeat 5 & aportet qisd corpus fit integrum, & quod in nullé parte fit defeclus. [ f1 f?c{; lib. 5. ca. qﬁLt 1b. 6.
And whea the righe hetre doth claiine by purchafe, he muft be (fay they) a compleat right cap. 47. (1. Co. 103. 2. Ro.
heive 10 judyement of law. (2) And therctore if lands be given to a man and to the heives Abr. 416.)
females of hus bodie, and he hath ilue a fon and a daughter, and dieth, the daughter fhall
have the lind by defeent; butrifa remainder be limited to the heires females of the bodic of
£, 8. aad he hath 1ilue a fonne and a danghter, his daughter fhall never take 1t by purchafe,
tor that the1s not heire female of the body ot 7, 8. becaufe he hath a {onne.

If a man 2ive funds to another, and to the heires males of his body, upon condition, thatif he
dic withour heire temale of his bodie, that then the donor fhall re-cnter, this condition is
utterly vovd, (3) for he cannot have an heire female, fo long as he hath an heire male.

And as they be but onc heire, and yet {everall perfons ; fo have they one entire frechold in
the land, as long as 1t remaines undivided, 1o refpect of any ftrunger’s precipe. [g] But be- [g] 10. E. 4. 17, E. 3. 46.
tweene themiclves to many purpofes they have in judgement of law feverall frecholds ; for (Mo. 6o.)
the one of them may infeofte another of them of her part, and make hverie. [4] And this [4] 37. H. 6. 8. 1g. H. 6. 43.
coparcenarie is not fevered ot divided by law by the death of anv of them 5 for if one die, her (Pull 196.a.)
part fhall defeend to her iffue, and one precipe fhall lie aganit them, for they {hall never
joyne as heires to {everall auncettors in any action aunceftsell, but when one right defcends
from one aunceftour : and then proprer unitaten juris, though they be 1n feverall degrees from
the common aunceftor, yetihall they joyne. But the iflues of teverall coparceners, becaufe
{everall rights delcend, thall never joyne as heires to thelr mothers ; and yet when they have Vvid. fe@. 313
recovered, awrit of partition lieth berweene them,

For example, [/] If a man hath iffue owo daughters, and 1s diffcifed, and the daughters have [7] 7. E. 3- 30- 34. 48 E. 3. 14.
iffue and die, theflues fhall joyne in a preecipe; becaufe one right defcends from the aunceftor; 124' E. 3. 13. F.N.B. 221. g3
and it maketh no difference, whethet the common aunceftor, being out of poficfiion, died be- 1{' {‘; 23. 27- L 3. 89. g1. H. 6.
forc the daughiers or after, for that in both cafes they muft make themfelves heires to the + o
erandfarher which was latt feifed, and when the iffues [4] have recovered they are coparceners, (4] 37.H. 6 8. g. E. 4. 13. h.
and on- precipe fhall lie againtt them,  And likewife if the flucs of two coparceners, which ?Bﬂé” %’61 Gi,(jif'l G. 4. 264 b
are in by feverall defcents, be difleifed, they fhall joyne n aflife. Buc in the famce cafe if the - 80 Polt. 190- a- 364. 1)
two daughters had been altually feifed, and had beene diffeifed, after their deceafes the iffuces
thall not joyne ; becaufe feverall rights defcended to them from feverall aunceftors @ and yet
when they have {everally recovered, they arc coparceners, (4) and one pracipe lieth againft
them, and a releafe made by one of them to the other 1s good,  And lonote a diverfitie inter
:fejE*ew/}rm 1N L‘ﬂpffﬂ, (S i _/fopf.r.

And the ftiute of Glowcefler cap. 6. made anno 6 Ldav. 1. {peaketh, f home murge, e if
a man dicth : {o as that fratute extendeth not, but where one dieth, and hath divers heires, (F. N. B. 195. 1)
whereol one is fonne or dauehter, brother or fifter, nephew or necce, and the others beina
Further degree, all their heires from henecforth fhall have their recoverie by writ of mort-
diunceitor.  And this feemeth to me to be the common law ;5 {or Brafen, who writ before
this {tavute, fuith, [/] /2 calie cim fit affiju mortis antecefJoris conjungenda cum confauguiniiate, [1] Braflon lib. 4. 254 he
201 Or:t /)q/fr':r recurrenduem ad /)nrc'f/)q ele r.*nh_r/}u{gm'ﬂfmrf, _/E'rf e r{ﬂf/;fﬂt MMOries rgm'rr f:w_'/bzm, }f““”f' lol. 181, 182, & 178,
(it Jr‘u-rijf:v:'.w/‘ri:'nr .g/!' , (& _/}{r.-'! alfiftniy &G trabit ad fe perfonam {e gr:fr/f{m :w.rfnf:'m-r:m wt nhe j)flf:'ff.r (‘;1“'111'1 :If:":" Iib. 5. cap. 1. et 2. &
p;'nr:w’m' rf/] [ quam preceipey quia idy guod q/f‘ ﬂn:rgf.r remotumy non trabit ﬂtf Je yfmrfc_’/} mMagis junc- | ] 19 E. 2. tit. Joyndre in
tunty fod ¢ contrario tn omni cafie And herewith apreceth the moft of our ] bookes: and Aé&ion g1, 7. k. 37 30. et 34,
TWo COParceness fhall have awnt of ayel, and by their count fuppofe the common aunceftor 2. E. 3. B9 48. L. 3. 14. 94, K.
to be arandtather to the one, and grear grandfather to the other. (§) 3. 13. I No B. 221, Regiler.

I have beene the longer herein; for that this inheritance of coparceners 1s the rareft :"d“ﬁ“};h' '.I'J‘]”":d”".]‘.” "4“‘5“‘“]{}‘
Lind of inheritance that s in the law, ;f:l;;:.‘j.% Jr{,l v Lh?l',id:n&::;:

Furthermore it is to be obferved, that herein alfo in cafe of coparceners, [#] fometimes H. 6. -,:.3]. >
the defeent 13 i firpes, (wiz.) to ftockes ov roots 3 and {ometune /iu capita, to heads,  As [#] Biadton lib. 2. 66. Britton
i 0 oman hath iffue two daughters and dyeth, this defeent is in capita, wiz, that every <ap. 71. Fieta libe gocap. g. ct Ga
one {Lall inhevit alihe, a8 Liwdon here faith.  But if a man hath iffue two daughters, and P 47:

the

(1) But inthe writ o partitione fuciend?d the younger fifter fhall not have her age againit the elder. Poft. 171, a.

(2} n a former note [have mach at length, and as I fear tedioufly, endeavoured to fupport lord Coke in thin doflrine,
Ant. 24, b note 3. Bot fince the writing of that note a cafe has been publifhed, in which the court of king’s beneh afier three
arenments decided againdt applying the rule to a quill. See Willes and others v, Palmer and others 5. Burr, 2615 In another
¢ ife all, which waas three times argued, the court of exchequer, as I underftand, refufed to apply the rule to a marriage-
Settlenrents Fvana on demife of Burtenthaw o Weflon determined in a {pecial verdict in Seacear. Mich, -1774. or il 1975,
This latler eafe had been previonlly determined in I, R, in a eafe referved in an ¢jectment in which mr. Burtenfhaw was de-
fendant, and there too the cale was argued three times,  In both courts the judgment was againft mr. Burten(haw. But the
quettion on the conftruclion of beivs female of the body confidered as words of purchafe was only a freondary point § and whether
it was debated in B Ry or not, Tam not at prefent informed.  After {uch anthorities, it can be fearce neceflary to guard the
reader againil incautioully adopting my private ideas,

(1) Astocffe@ (rom a condition’s being void, fee poft, 200. 8+ & b,

(4) See the like as to jointenants, polt, 188, &

(¢) Sce PV N.B, 197, 1.



Lib. 3. Cap. 1. Of Parceners. Selt. 241.

the eldeft daughter hath iffue three daughters, and the youngeft onc daughter, all thefe foure
{hall inherit ; but the daughter of the youngett fhail have as much as the three daughters of
the cldelt, ratione flirpinm, and not ratione capitum, for in julgement ot law every daughter
hath a feveral {tocke or root.
Alfo if a man hath iffue two daughters, and the cldeft hath ifluc divers fonnes and divers
daughters, and the youngeft hath iflue divers daughters, the eldeit ton of the eldeft danghter
(hall onely inherit; for this defcentis not in capira, butall the daughters of the yongett {hall
inherit, and theeldeft fon is coparcencr with the duughters of the yongelt, and fhall have
onc moitie, (w%.) his mother’s part ; o that men defcending of daughters may be coparceners,
as well as women, and fhall joyntly implead and be impleaded, as 15 atorefaid.
4] 20. E. 2. Nuper ob. 1 4. F. N [o] If there betwo coparceners, and the one bring a r_affa;rfa&,.-'}f parte or a nuper ob_.r':'z_ againft
B. 197. 7. k. 3. 13 the other, the defendant claime by purchafe, and difclaime in the blood, the planufe thall
have a mortdauncefler againft her as a ftranger for the whole. (1)

Bra&, lib. 2. fo. 66. 71. &c- Parceners font en deix mannerss Here Litdeton doth divide parcencrs ; and
Brit. ca. 71 Fletal 5. €290 opewith doe agree the ancient bookes of law.,

Ef 205 _/E'Wf fZPPf'[-f _f)m‘c‘e;zer Js @‘? +» Puarceners, participes, et drcuntur pm'ﬁmfpf:,
quafi partis capaces, five parten capientes ; quia ves Lnter eas off communis ratione plerinm perfona-
rum. This tenancie in the ancient books of law 1s culled adwgratio, and fometume familia
birfeifeunda, (2) an inheritance to be divided ; and many tumes parcencrs are called co-
parceners, o ) _ R _

Breve de participatione faciendd. Thisis falfe prinedd, (3) and thould be De

rp] Regift. Orig. 76. 316. Regifh partitione faciendd, (4) 2 writ whereby thf: coparcencrs are compelled to make partition. {p]

Jad. 8o. Brit. ubi fup. Flet. ubl [pamm off alia allio mixta, que dicitur adlio fumilice bircifcunde 3 & locum habet [nter cos qui

fup. Braét. ubi fupray & 5. Cou oo rnem habent bareditaten, Sco Et locum babety, ut widetury inter cobaredes, wbi agitur de

443 b proparte fororum ; wel inter alios, ubi res inter partes ¢t cobeeredes dividi debeaty ficut funt plures
Jfororesy, quee funt quafi unus baresy, acl inter plures fratres, qui Sunt yuaﬁ nnns beres ratione ret
quee divifibilis cff tnter plures mafcidos, Se.

Des terres &G tenements. T is to be confidered of what inheritances daughters
{hall be coparceners, and how and 1n what manner partition thall be made betweene them.
Wherein it is to be obierved, thatof inhertances tome be entire, and feme be feverall ¢ againe,
of entire, fome be diviiible, and {fome be il}diviﬁblc. And here w appeareth by Littleton,
that parceners take ther appellation, becaule they are compelled to muke partition by writ of
partitivac fuciendd ; where note, thut Litleton alloweth well to finde out the true derivation of
words, asoften hath beenc and thall be obterved.

If a villeine defcend to two coparceners, this 1s an entire inheritance ; and albeit the vil-
leine himfelf cannot be divided, yet the profit of him may be divided ; one coparcencr may
have the fervice one day, onc weeke, &c. and the other another day or weeke, &e. And tfor
the fame reafon a woman fhall be endowed of a villeine, as betore it appeareth in the chaptes
] 13 E. 2. tit. Quar. Imp.170. of dower. (5) Likewilc an advowfon is an entire inheritance ; [¢] and yet in cffect the fume
7. E. 3. 38. Flet. li. 5. ¢ 9- may be divided betweene coparcencrs, for they may divideit to prefent by turnes, (6)

Mir. ca. 2. et 1y, | A rent charge is entire, and againit common right ; [7] yet may it be divided betweene
[7] 44 E. 3. tit. Partic. 6 & Uit coparcencrs, and bj{ a& in law the tenant of the land 1s fubject to feverall digtrefics, and

(Ant. g2. a. 150, 151.)

1

A 1e 2. 2. H. 6. fol 11, L _
(;;w; 1;3"5? ) partition may be made before fetlin of the vent.

Entire inheritances not divilible, we finde divers m our bookes ; and fome inheritances
that are divifible, and yet fhall not be parted or divided berweene coparcencrs, as here-
after fhall appeare.

F 2. E. 2.tit. Dower 123, [ s] If a manhave reafonable cftovers, as houfebote, heybote, &e, appendant to his free-
t] 17. E. o, nuper obiit 12. pa1q they are fo entirc as they fhall not be divided betweene coparceners. [#] So if 2 co-
16, E. =2, ibid. 11. 5. Manx rody incertaine be granted to it miun and his heires, and he harh iflue divers daughters, this

Dier 153- corodic fhall not be divided betweene them; but of a corodie certaine, partition may be
made.

[u]J:y. E. 3. 72. [#] Homage and fealtic cannot be divided betweene coparcencers (7). [=v] So a pifcharie

[w] 13 E. 2. QuareImped. 170 j,yccptaine, or o common fuuns nombre, (8) cannot be divided betweene coparceners; for that

Fleta lib. 5. ca. g.

[x] Mich. 24. ¢t 25. Eliz. inter would be a charge to the tenant of the fotlew—[ 2] The lovd Mowuntyay, feifed of the mannor of
Comitem de Humtingdon et Canford in fee, did by LlCCEl illdcn_tcd and mrqllud bargaine and fell the fame to Broqvne In
Seigniﬂr Mmlntjuy. {Mu. 174.) fl‘:L‘, in which tndenture this chiwufe was contained,  Prowided ﬂf-wqyuj, and dn*_/;”}{ S rowone
did covenant and grant to and auith the faid lord Jlﬁ:fr:;{;'rgy{', bis heires, and affioncs, that the lord
Mountjoy, bis beives and affigness might dig for ore in the lands (wwbich avere greate qvafly) parecl
of the faid mamor, and to dig turfe alfo for the making of allome. And in this cafe three
poynts were refolved by all the judges, Firfk, that this did amount to a grant of an inte-
reft and. inheritance to the lotd Mogutoy, to digge,-&c, Sccondly, that notwithftands

ng

1) See polt. 14¢. 242, 0.

2) Sce the verb bereifeo or ercifeo ufed ant. 86, a.

1) Butin L, & M., and in Raoh. it is the fame,

4.; Monficur Ilonard derives this writ [rom the capitulavs of the it French kings. 1. Hou, Littl, 318,
5

S

7

§
_‘ g Zant, 324 A * o '
Sce an intance of a partition of an advow(lon between jointenants in Carth, gos.
(7) See ant. 67.b. and Dav. Rep. 64. h.
(8) Acc. aato commonfans nombre, ant. 149. 2+ See the note on this fort of common, ant, r12. 2.



L.ib. 3. - Of Parceners. Selt. 241. 163

ding this grant Broawe his heires and aflignes might dig alfo, and like to the cafe of com- (Ant. 122, a. 1. Saund. 351.)
mon fauns nomber.  ‘Thirdly, that the lord Mowuntyoy might afligne his whole intereft to one, Vide 5. Maria Dier 153,
two, or more ; but then, if there be two or more, they could make no divifion of it, but work (Noy 145. Cro. Jam. 256. 257
together with one ftocke ; ncither could the lord Mountjoy, ESc. afligne his mtereft in any part 1. Mod. 74.)
of the walt to one or more, for that might worke a prejudice and a {urcharge to the tenant of
the land ; and therefore it fuch an ncertiine inheritance defcendeth to two coparcencers, 1t
cannot be divided betweene them (1).
But then it may be demanded, what thall become of thefe inheritances ? The anfwer is, (6. Co 1')
that it appenreth 1n our bookes, that regularly [ y] the eldeft {hall have the reafonable cffo- [y] 2. E. 2. dower 123.1g. £, 2
vers, comnion, pifchary, corody incertaine, &c. und the reit fhall have a contribution, that quar. imp. 170, Fleta ubs fupra,
is, an allowance of the value in fome other of the inheritance, and fo of the like. But what Vide Mirror ca. 2. feéh. 1.
if the common anceftor left no other inheritance to give any thing in allowanee, what contri-
bution or rccompence fhall the younger coparceners have ? It 1s anfwered, thut it the cfto-
vers or pifchary or common be incertaine, then fhall one coparcener have the cftovers,
pifchary, or commeon, &c. for a time, and the other for the like time ; as the one for one veare,
and the other for another, or more, or lefler time, whereby no prejudice can grow to the
owncer of the foile. Or i cde of the pifchary, the one may have one fifh, and the other the
fecond, &, or one may have the firlt draught, and the fecond the fecond draught, &c. And
if it be ot a park, onc mway have the firft beaft, and the fecond the fecond, &c. And if of a
mill, one to Lhave the mill for a time, and tiie other the like tine 3 or the one once toll difh,
and the other the fecond, {2) &c. Aod this appeareth to be the ancient law 5 foritis fuid, [=] [2] BraBlon lib. 2. 6. Britton
Swunt al:e J';‘J./ch'rm’ Fari, g DCHINE 1 par: f'f.frm.{w:, (] 1E cun dividi #on j)ryffﬁ.*f, conceduninyr cap- 71. 720 tleta hhb. 5. cap. g.
izl y 1t :;;HEW' al’ cody Ereels alibi de comumrneni bhoereditate babeant ad 'Uﬂfrﬂ't‘.w, _ﬂ'-:'.’.rt‘ /}mt r::fr:!.:j*jg,
pifcarice, parc? wood falten: quod partenr babeant pro defectu, ficut fi cundun pifcent, tertivm el

" ¥

quartunty we!l focudum traciumy teritam wcd quartem.  Item in parcis fecundant, tertiam ant

quartan beflicr,
Butnow let us twrne our eve to inheritances of honor and dignity.  And of this thereis (Ane 8. b, 27. 2.)

an ancieat hooke cafe, [#] i 23, FL 3. 28, partizion 18. 1n theie words Note, 1t the earldome [*] 23. 1L 3. tit. partition 18.
of CH-flev ducenld to copureencers, 1t fhall be divided betweene them as weil as other land., and é‘ Py , . s
the cldett thall not have this {feirmiory and carledome entire to herfelic, guad nota, adjudged S J'Mf}}f— .«.zf- M,f/f;
prr ratiin curian. (3) B_‘,’ this 1t :1])}}:.:;11'1':{}1, that the carledome (fhht 1, the Puﬂcﬂium (4] Or /%f:::’/aaf'f ryfsrg{pﬂ J-f':w‘f—-
sme) Ounll bee divided; and that where there bee more daughters than one, lhcﬁ;y f;f;ﬁﬁfrm 9;'4?& /__? 2.

the carle.
cldest thall not have the dignity and power of the earle, thatis, to bee a countefle. What /4] ,4
then {hll become of that aignity 2 The anfwer is [«] that i that cafe the king, who [u]3. 11 3. tit. prefeription (&) é W%; A
s the tovermene of honouwr wnd dignity, may for the incertaimnty conterre the digniry R ‘ / ol
h ot : - sy ¢ 8 oo B s A Y g
upon which of the daughters he pleale.  Andthis hath beene the ufage incethe conquell, a5 g, pm oz L% ver ca s 4// A
F

itlis (25d. (6) faml O b 82 LAy tj//n’f/ﬁ»m/ﬁ j{fpﬂﬂm/. Sntlen dh e e A 5
But it an carle thaf hath his dignity to him and his heires dicth,” having ifiue one daugh-~ /ce tape. & f M o Frrtsne
ter, the dignity fhadl defeend to tie daughter; for there 1s no Incertamty, but oncly one f?‘;ﬁ@ ;f/aﬂgxh,)f Certd .
daughter, and the dignwy fhall deleend unto her and her poftertty, us well as.any other in- £ YR ,ﬁ./fﬁ’;d';.,;-;..; 207
hevitance,  And this appeareth by many precedents, and by o late judgemeat given 1 Saup-
e Teonard’s cale, who maried with Adasrarer the only {ifter and heire of Gregery Fines
Jord Dacre of the Soutly, and in the cufe of /7 Zdiam lord Ras. (7)
But there 1s a difference betweene a dignity or name of nobility, and an oflice of honor,
For iFa1 man hold & mannor of the king to be'hioh conflable of Znoland, and dye having if-
fue two dauchrers, the eldett daughter taketh hufband, he fhall execute the office (8) folely,
and before maringe it thall be exercifed by fome fuflicient depury @ and all this wag re-
folved by all the Judges of Luglond, in the cafe of [4] the duke of Bwckingbam. DBur the [#] 11. Eliz. Dier 285, the duke
dignity of the crowne of fuyzland 3s without all quettion defeendible to the eldeft dangheer of Buckimghom®s cate. (g)
alone, and to her potterity, (ro) and {o hath it beene declared by act of parliment. [*JYor, 5] 10 8. cap. oo,
Fr NI RO ,jj dipifibiles And fo was the defeent of Trays

Pr.eterea fieptrunry, Llione quod gefferat oline Virgil 1. dincid.

Mavima natarwm Lricm:.

[#] Brafon Lih. 2. fol. =6, Fleta

@ 11 acaiile, that is ufed for the neeeflary defence of the realme, defeend to two or more
Lib, 4. cap. g,

coparcilitig, this L"‘:Ii“L' mi;:_ht he divided lly chambers and roomes as Ut_ht‘t' hulfli'us hee.
Dur yety forthat it 3y pro bowo pullico &5 pro defeufrone regniy 1t fhall not be divided ; forasonc
faithy, proprer jus gladii dividi wnon potefls and another fathy [*] pur ke droit del ¢fpec quee ne [*] Biitton 186. 183,
Soofire disiflon o aventare qie ler foree del vealme ne defaille pax taunt. But caftles of habira-
tion for private ufe, that are not tor the neceflary defence of the vealme, ought to bee parted
betweene coparceners as well as other houfes 5 and wives may thereot be endowed, s hadh
heene faid i the chaprer of dower, (1r)

1t there be two copareeners of certaine  lands with warranty, and they make partition

Of

(1) ‘Thisfame cafe of the earl of Huntingdon and lord Mountjoy is reported in Godb,ovg. 1. And, 1¢q. ard Mo, 14,
Lord Anderfon gives the opinion of the judges aw it was certified in writing to the privy council 3 bor this certificate takes po
notice of the point of indiatfibility 3 nor is it one of the quelliony Rated by lord Anderion to have been referved to the judpes.—
In Mo, 2om, the Cime cate i cited @ grends 3 and theve four judiges are reprefented to have been cqually divided in opinon ity
to the etk ponnt mentioned h}' lovd Colies Bt Hl.‘f‘l‘ll'lllllg to Anderfon the dillerenee ol npiniun Wik u“ly, whicther My I'l'll|t*{l'y'
wad furnihed by o for the interdt eeterved to lovd Mountjoy by the provifo. A, to this tatter pointy e ©. Co.46. Noy 14,

(2} ITow dower jo to be alligned out of indivilible inkerituances, feeant, 32,

(r,} Soe v, Hrp, G1. D, | |
(4) by 2y Ry, Abhr. 284, the eafe of 3. I, IE redative tothe cnldom of Chefter 1y mentioned asaif the fl“”th“'ﬁ m,g[”_ have been

cop e net ol Hie oy ey el o not merely o the pedifrons of the carbdom,  How the carldom ol Chefter lecame annexed
to the crnvn in the lL'i},‘,H of Tlen, 1+ Ol (e death of ‘]HHII Scot the Lill vl I'L'.I'i'l”j.: thige [i”yu; his cohuithy Ih ('xlyli””ud in
g Dugdd, B, s, See tinther on this point of mdivitibidity Bract, 76, by Bt sy, Flet 3332 and Dav. Rep, o1, b,

() Vitze ADv pasdidivr §00 7 200 vaboen S o

(6) ‘'l doétome aboul the abeyance of titles of honor and their being revived by the royal nomination, though onr hooks
fuiniih hittle matter on the fubjeet, 19 nndoubtedly Taw g and theve are many indlanees ol wn exervon o Huy procgative,
One of the molt rentarkable took place during the predent raign in the perfon of the Tate mr, Norborn Betlkley, whao in 1704,
waa called to the honfe of peers in npht of the old harony ol Botetourt after anabeyance of fuveral centuyivn, and wan allowed to
fit accordivg to the autiquity of that baoby,  See Calon Dom, Proc, for 1964, Another anflanee lh:‘: preient reign s the /f/, e ses P
afe of (v Franeis Dafhwood late lovd Detpencer § for in 1969 he was called to the antient barony of that name i vight {7 84 eapvado. s
ol Lin decealid mothor, who wan eldell iller and one of the coheirs of an earl of Wellmorland, on whofe death thar barony had | -~ %007, 2, N IY (N
heeome i abeyvanee 3 and being fo fummoened he took his feat an premier baron in place ol lord Abergavenny, who belorel 70 o 0,0 pele
poflc Ted tha didling Lion, 1 | | | | | v

(;) The to il ol {hede cafon wag 120h, and the fecond in 1616, Hoth e now In prm[i ]HH'tllg been p”hh.nlf"d rl'flﬂ‘l MmNt - . e ,,.:.,14
feripts of the time by . Collina in os elaims coneetning baronicn, &ce. See po2g, & 162, L muit not be infevred from the /77 ¢ s Y trn
pospafe For which hord Cobke cites 1hemy that the defeent ol a0 harony to a female, where in the evealtonat wag not confined -4 ' 9 et
Lo heinn sty woa controvertible, Uhe points Jdelated inthefe eaten were of anothor kindo - In Samplon Leonad sthe queftion o o a0 T80 m S z"
woiy, whethor the hufband can be tenant by the cuttefy of a title of honour,  See my obfervanon no to that point ant, 29, b, s = 072500 )
note 1. nac of Jord Wos dependcd on the ced ol fuperaddmg an cacldom in tail sale 1o one having o barony hefore deleen-

dible to hewn generals w0 hemg contended, that thic former Mould attracl the latter in point ol detcent {0 na to be infeparable * s
wlnlit the cinldom continucy, oAt ¢ 1s S

Vide {edl. 46,

4 Q (6) Iyl ony .



. _
Lib. 3. Cap. 1. Of Parceners. Sect. 242, 243.
of the land, the warranty fhall remayne; becaufe they are compellable to muke partition.
[¢] Butotherwife it was of joyntenants at the common law, as thall be fald hereafier in his
proper placc.—~[d] Thomas de Eberflon, {eiled ot the mannor of Eberffon within the torreft of
Pickering, had kept time out of mind a woodward for keeping of the woods purcell of that
mannor, aitd had the barke of all the trees felled 1n the {mid woods by any of the forrefters of
that forreft as belonging to his mannor (which he could not have without a prefeription).
(1) Thomas of Eberflon infeoffed two of the faid maunor; betweene whom partition was
made, fo as one of them had the one halte i feveralty, and the other the other halfe. (2)
Roberet Wyerne atterwards had the one halfe, and ?:/Jﬂ?:i'fﬂ.f Tbrzr:u{/r: the other; and they in the
cyre of Pickering claimed to keepe a woodward within the {aid woods, and the barke afore-
faid; and the truth hereof and the ufage being fpecially found by the forreftors verderors
and regardors, #rllonghly Hungerford and Hanburie juftices itinerants within that forreft guve
judgment as followeth.  Ideo confidevarum off, quid pradiél Robertus & Thomas babeant
avoodivardum & corticent in bofco precdiclo de quercubus praediclis fibi & haredibus fuis imperpes
tnun,  Salvo ﬁ*mpw' j wre, {5 c.

[c] 2g. E. 3. garrantie yo. (6. Co.
12. h.)

d ] 1un. Pickering.

8. E. 3. Rot. 34.

{Aat. 115 a.)

Sect. 242,

ALSO if 2 man {eifed of tene-

ments in fee fimple or in fee-
tayle dieth without iffue of his
bodic begotten, and the tene-

AUXY [i bome feifie de tene-

ments en  fee fimple ou en
Jee tale devy fauns iffue de fon
corps engender, & les feneinents
difcendont a fes foers, els finf ments deicend to his fifters, they
parceners, come efl avantdit. Ef are parceners as is aforefaid, And
erz mefime le maner, lou i/ wad in the fame manner, where he

pas foers, mes les tenements difcen~ hath no fifters, but the lands de-

TAnn 6. 2)

(1) The claitm of a Tike privilege as appurtenant to a maum is mentioned in ¢
eerning the oflice of avagd/rvnrd in Manwood’s For, Laws by WNclton, 14y,

dont a_fes aunts, els_font parceners,
(3) G Mes fi bome n'ad forfguce
une file, el ne pott eftre dit parce-

ner, mes el eft appelle file &

{cend to hisaunts, they are par-
ceners, &c. But if 2 man hath
but one daughter, fhe fhal not be
called parcener, but fhee is cal-

betre, &5c.

(OU en jee taile.

led daughter and heire, &c.

This muft be intended of an cftate taile made to the father and to

the heires of his body ; for otherwife if the ftatc tayle were made to a man and to the
hicires of his body, his fifiers cannot inherit.  And not only daughters fhall be coparceners,

but fifters, aunts, grcat aunts, &c.

File & bewre, &e,

great aunt and heire, and fo upwird,

Y this fection, and the

(&e.) m the end ot it
1t 15 to be underitood, that
there are two kind of par-
titions berweene copareeners ;
the one i deed or exprefle,
and the other i Lw or un-
plicite,  Of partitions in deed
or exprelle, fome bee vo-
tuntwry wheveot Littleron c-
numerates  foure  manners s
and - one compulliry,  that
1oy by writ of partition, ()

Sect. 243.

FT off afcavoir, que
partition  cnter
parceners  poit  oflre

ﬁm‘ 01 divers manners.

Un oft, quant ¢ls a-
gn‘f*ﬁm‘ e ‘}(:"N'J‘:' ]Jrf!":-
zition, & jfont par-
tition de les  tewcs
ments s freome i [foy-
ent  deux parceners,

ompt. Jurifd, Co. 192, b,

Here by (&'c.) 1s implyed fifter and heire, aunt and heire,

AND 1t 1s to bee
underflood, that
partition may be made
in diversmaners. One
1s,when they agrec to
make partition, & do
make partition of the
tenements; as if there
bee two parceners to
divide between them
@

Sce further con-

(2) Tris obfervable in this partition, that no provifion is made inrefpect to the olice of woodward and privilege of having the

bark of fulied trees, which were appureenant to the manor. In a for
which an advowf{on was appendant, and explaing what the offeé is on
ment beeween the parties 1t is left to the law to vegulate how the
(1) IKle font puarceners ot in L. & M, or Rob,
(4) The reference in the margin to fol. 46, a.
coparcency, between partition by writ

ey place lond Coke tates the partition of a manor to
the advowlon, whcere from want ol any particular agree-
advowlon fhall be difpoled of, Ant, 122, a.

la to an inflance of the difference in point of effle@ on the Idlee for years of a
and partition without.

m‘m*m”-mmm“

(8) Inalate contell about the oftice of great chaniberfien, which arofe in confequence of the Tate dube of Ancafler’s leaving

two fiters his co-helreus, one of whom was miarvied to . Baevell, the then attorney
to the dodlrine here flated by lord Coke an to the office of high conflable 3 and thiv 1.
very leavncd invelipation of the fubje&,  But alterwards when the eafe eane be
nion, that the c_%'n' belongs to both fiflers s that the bufband of the el
may exceute it Oy deputy to be appointed by them, fucl deputy

king, See Journ, Dom, Proc. 23, May 1281, the printed

156 L0 297,

(9) 5. C. Keilw. 170, 1. 4. Inft, 127,

(10) Bee ant, 135, b,
(11) Ants 1. b,

general made a veport i conformity
porty ol which § have acopy, containg a
love the lorde, the fudpens grave it as their opi-
Iflis not of vieht antitled to execute ity and (hat botly fiflers
not bemnst of a degree inferior to a kninhty and ta be appyuved of by the
ciafes ol the feveral clamants, and the ffarl, Reg, loy 1980-1, v, 4.



Lab. 1.

a devider cntfer eux
les tenewments en deux
parts, chefeun  part
per foy en feveraltie &
d’egal value 5 ot fi
Jont 7 parceners, a
devider fles  femements
ez 1rois parts per [oy
en foveraltie, Se.

Of Parceners.

the tenements in two
parts, each part by it
telte 1n {everalty and
of equall value; and
1f there bee three
parceners, to divide
the tenementsinthree

parts by it {elfe 1n fe-
veralty, &cc.

Sect. 244.

The firft particion in deed (F. N. B, 16+.)

betweene coparceners, is that
which F.ittleton here {peaketh
of, wiz., Quant els agreont (&

Jont partition de les teaements,

{S'e. ::'/Jf:/;.‘fm part per j}f)' mﬁw-
ralty & de cvall value, S, If
coparcencrs make partitions,
at tull age and unmarried & of

Sane memaorie, of lands 1n fee

fimple, it is good & firme for
cver, albeit the values be un-
cquall ; but if 1t be of lands
entailed, or if any of the par-

ceners be of wen fane memorie, 1t fhall bind the parties themfelves, but not their f{ues uniefle
it be equull; or it uny be covers, it thall bind the hufband, but not the wife or her heires ; or
if any be within age, 1t fhall not bind the infant ; as fhall be faid more fully hereatter (1).
The {econd partition followeth in the next feaon.  And here the (%) implyeth further,

that 1t there be foure parceners, then foure parts, if five, five parts and {o forth. It further im- vide fef. 241.

plyeth, that all this mult be 1n {everalty ; whercof, and wich what limitations this 1s to bee
underiiood, it hath beenc declared betfore.

[/ N auter partition

é_’ﬂ, a z:_’/lzl*r per
agreement  enter  cux,
certaine de lour amies,
de faire partition des
lerres  ou  lene€monts
ern le forme avantdit.
Lt en tiels cafes, apres
tiel partition, le eigne
Jile  prymerment  eflei-
ra un des partes iffint
divides, que el voit a-
ver pur [i part, & don-
ques lo fecond file pro-
cheme apres luy auter
part, & dongues la tierce
foer auter part, don-
guesle quarteauter part,
&e. fi iffint foit que foi-
ent plufors focrs, &e. fe
ne  foit auterment a-
gree enter eux. Gar il
poit cftreagree enter eux,
gue un avera tiels tene-
1100t .55 wn antretrels fe-
nenents, &e, Jans afcun
Lied primer eleition, Ec.

(1) See poll. fells 2¢5. to 258, inclufive.

Sect. 244.

ANother partition there

is, viz. to choofe, by a-
greement betweene them-
felves, certaine of their
friends, to make partition
of the lands or tenements
in forme aforefaid. And in
thefe cafes, after {uch parti-
tion, the eldeft daughter
{hall choofe firlt one of the
parts fo divided which fhe
will have for her part, and
then the fecond daughter
next after her another part,
and then the third fifter
another part, then the
fourth another part, &c. if
{o bee that there bee more
fitters, &c. unlefle it bee o-
therwife agreecd betweene
them. For it may be agreed
betweene them, that one
{hall have fuch tenements,
and another {uch tene-
ments, &c. without any

primer election,

Sce allo 173, b

DO???ZZE’.S‘ le a1, Afl. 28.
QUAVLE Q-
ter part, .

Hcre the (£87¢.) 1in~
plycth the g fifter,
and after her the 6
and fo forth.

Carilpoeteftre
agree enter eux,
qie un avera
Liels tenements
S unautertiels

renements,Sc.
Here by this(&:.)
13 1mplyed divers
rules of law pro-
ving the conclulion
of Littleton 1in this
1e&t, wrz, Modus &
conaentio  wINCcun! (
legem. Pafto aliguid g §)
licitunt offy qrod fine

j)rr o non admiitiiuy,

Ruiliber potch re-
nunciare puri pro fe
introdu &', Butwath
this limitation, that
thele rules extend (1. Sid. 339 )
not to any thing,
that is againil the
common-weilth or
common right. For
conmentio  privatos

yine non /Jﬂ!{ﬂ /JHM-

o jm-.r' deropare,

Sect.

166

t. Sid, 193, 269, Cro. Eliz,



