Lib. 3. Cap. 4. Of Tenants in Common. Sect."302.

Selt. 501.

G I deux joyntenants JTEDM* /i denx A LSO if there bee

en fee, Se. Joyntenants  en two joyntenants in
tiog his needeth no explana- fop g, of Pun lefla fee, and the one let-
- ceo que a luy affiert teth that to him- be-

Et fur ceo cafe un f | : ’
queflionpoct fir der &3¢, @ unauter pur terme longeth to another for

oo Littlcton miaketh o @€ fa wie, le tenant terme of his life, the
queftion, and theweth the rea- g ferme de vie durant tenant for term of life

{ons on both fides, and con- - ) - . . qe
cludes with .‘;’.Qg:.vt::r'ﬂn.r When ‘/d vie, ff!ﬂﬂfﬁ”'ﬂ’}’”" dlll'mg" his hfe: and the
Littleten maketh a queltion, /fengunt que 7¢ /ﬂ_’ﬂ—d other joifitenant which

and fheweth the reafon on o0 Gar tengnts en did not let, are tenants

both fides, the latter 15 cver g _
[4] Vide Se&. 340. 375- 439 his owne, [«] and the better, Co7H17101. Et ﬁz’?" ceg 1 common. And up-

416, 462. 463. 464. 482. 483. But time hath made thisqued- »~nfe un quellion ' n thi '

648, 720, 729. Vi St 170. tjon  without qucﬂiun; for ‘./,.d; g ./ 0 Pzﬂf o1 tills .Cafe a (lucﬁlon
now all agree, tl}&t the jt}}fn- /Z{’ &r 5 "“'/i come en  Inay al'lff:; as 1n {uch
ture i{=: icverutll f{iu- the time, Z'ZE/C(%’ RILLOMIUS c]uﬁ’ Cafe ad[mt that the ]ef..
accor to the latter optin- ; .y . .- )
N P Jeleffor adiffueet devte for hath iflue and die,

on here fet down 1n Littlcton, ’ : Vs ] :
whofe reafons are unanfwer-  Vvant [ auter Joyn- llVII]g tne other joyn-

able : for many times the 4, . . . _
chuange of the freehold makes £ ?Zﬁ]fﬁl/ﬂﬂ conmpant tenant_ 1:118 companion,
an alteration or change of the 07,64 vivant letenant and IIVIHg the tenant

rC}'CI'ﬁOll. As 1t I.'Ellﬂl'li:.t' 1n i ft”?‘?}?f? dfi’ ‘Ul-t’, /e gzl.:e_ for lifej the queﬁion
taile, or the hufband fetfed : . .
* flion poet eflre tiel: may be this, Whether

1 the J'igllt of his Wiﬁ:, '?l' EC' _ .
nant for life, make a leate for 7 Jo reverfion de la the reverfion of the

lite of the leflee, in cverie of FE ) )
thefe cafes the’lcﬂ‘our doth oitee 4. que le /fﬁ?" IMOIty which the leflor

tne a new reverfion by avoitdifcendraaliffue hath {hall defcend to

Vide 33. I1. 6. 4. D

5

rone, as fhall be faid more :- . .
Vid. St 8. 5. M. 5. :tmf:fﬁéclsin ‘thfecgﬂpm e /_e/q/ar, ou quel’auter the iflue of the leflor,
(Al 15 a.) Dot ance s and if the joyntemant avera || or that the other join-

elder brother grant the ¥ever- o/ poqyopfion per le fur. tenant fhall have this

fion (cxpectant upon a free- ) _ :
huld)(ﬁ}r};ifc,it[11;;l11 caule po  VIVOFE Afcunsont dit reverfion by the furvi-

i | ' ,
ﬁ:!/ffi fratris, as hath beene e ceflcafe, quel'auter vor? Some havefaid in
1y, ™ o )

Per mefine I rea- Joyntenant avera cel this cafe, that the other

- - g Teverfon perle furvi- jointenant fhall havethis
Sfon le reverfion que ¢ J/ -, ! _
dependant fur mefme le wor: et lour reafoneff reverlion by the fyrvi-
CPCHGC t ‘ 'y _ :
‘f ‘ iy tiel,{cilicet gue guant  vor : and their reafon is
Jranktencment cft Jever . ‘ Pe d
' les joyntenants fue- this, /c7/, That when the

de le 1oynture, Je. . fple=— i n
[ Eﬁ; iﬂ}'nlu:’umlﬁ im fee rohit ./0.}7“(’””7”_/"7 A _]Olllt@ﬂﬂllts were _]ojnt..
117 y- be, and they both joyne in §L’?(/L’L’/Uﬁ]')/£‘,'&“€.6‘0- ly (eifed in fec ﬁmplﬁ',

o ]L‘Hrﬂ o, ul abbot '-H'l{,l ol ]}zt,h;[?ficjlz{?zi‘/fsz('xjf/z &C. altl‘lough that tl]c

; fecular man for teim of their '
lives, here the reverfion that .{-'/z’fzz'c de cro e a /3(/11 one of them make an e-

(t‘k:]tr ]89. b-)
'lt,s L‘lvlzﬂ"“‘.““; upon ‘;‘:‘J“{ﬂ affiert pur termede ftate of that to him be-
recholds 185 ievercd., " . ' . .
it is 31 they joine i deale to Javic, el CQ{UL’??Z‘ QIIL’Z/ IOHgCth for term of his
T I'r.'vul:]u‘ nchy, to ‘h:u'u :nlul (!L//t:*"Ur:’f' [fa'/!'m"?d'it’?f:,'- llf(f, and ﬂlt]]OUgll that
the one ty Lo tht ‘ . .
to hold the one moit) it de ceo que a lny hee hathh {evered the

] affiert

~ !

¢ §7 dewxe not in Rol, but in L, and M.  S7not in L. and M. or Roh. { . added in L. and M, and
Roh, | Cel reverfionsceo iu L and M, and Rob, 0 Lon—de 1 L, and M, and Roh. qf Sa notin L.

and N or Rols.
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See . e At mainder, in this cafe, can be conveyed ¢
the donees join together Incommon conveyance

it may be obferved, that, fuppofing the reverlion remaindg in the donor, if he and
by deafe and veleale, or bargain and fale, the ¢ltate for tife of the donees

5’ i} 2 -

A = - ! . i-(.\ ' . . . . N - . L] .

) 60'-" /;“,:( ko will merge i the reverfon, the contingent remainder be deflroyed, and the fee eflectunlly conveyd Lo the purdhalu,—DRut,
L 00, /’/""“I vnd b~ (nnpofing the fee to be in abeyance § — ON admitting it to be in the donor and his heirsy, and fuppofing them not Lo jony

(ﬂ”""f’ﬁ‘m './p-ﬁwfk._..&d)f? _ the only m::uluu uf_uunw'ynnluu for this purpole how in ule are o Inu:l OF A COMMOll IeCovery, 1] w!nr.:!t the ljf*rlu'n entitled
7 to the contingent fee comes in as vouchee.  Lord Falbot, as was mentioned belore, held, in the cafe of Vick v. Ldwards, that
ood title to a purchater by clloppel. 1t thould be obferved that, in thia cafey the

| technical (ende 3 all that is meant by it is, that the fine operates by way of

conelufion upon, or bar to, the vendersy il the contingency happens upon which the fee is to a e, and then pafles it o the
T'his doéhiine is open to objuctiony bat it feems 1o be generally acquicfoed ing andy perhaps, the hberality of
may think a common cotveyance by leale and releale, or bargain and fale, fullicient in thefe calon to pafs

-

the truftees joining in a fine might pafn i
word Eftoppe! mult not he underftood inita ftric

purchafer,
fuceeeding times
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Lib. 3.

aiffiert per le leafe, un-
core il n'ad fever le fee
Sfimple, mes  le jJee
Jeple demurt a eux
Joyntment come 1l Juyt
adevant. Bt iffint
Jfemnble a eux, que U att-
ler  joyntenant  que
Survefguift, avera le
reverfion per le fur-
vrvour,&c. Bt auters
ont dit le contrarie, &
ceo efl lour reafon, {Ci~
licet, que quaunt I'un
des joyntenants leffa
ceo que a luy ajfiert
(a uUn auter pur rerme
de [a wvie, per tiel
leafe le franktenement
eft fever de le joyn-
ture. Bt per mefme
le reafon le rever-
Sfeon que eft dependant
fur mefine le frank-
tenement, eft fever de
le  joynture.  Aixy
fi le leflour uft re-
ferve a luy un annu-
all rent fur le leas,
le leffor folement a-
veroit le rent, &c. le
guel oft un proofequele
reve fion cft folement
en luy, ¢f que lauter
n'ad riens en col re-
verfion, Sc.  Auxy fi
le tenant a term de
vic fuit impleads, &e.
& fff default apres
defanlt,  donques e
leflor  ferroit de ceo
Sfolement receive a de-

fender fon droit, et

Of Tenants in Commor.

frechold of this which
to him belongs by the
leafe, yet he hath not
{evered the fee fimple,
but the fee fimple re-
mains to them jointly
as 1t was before. And
fo 1t feemeth to them,
that the other joynte-
nant which furviveth
fhall have the reverfion
by the furvivor, &c.
And others have faid
the contrary,and thisis
their reafon, [eilicet,
that when one of the
join - tenants  leafeth
that to him belongeth,
to another for terme of
hislife,by fuchleafe the
freeholdisfevered from
the joynture. And by
the {ame reafon the re-
verfionwhich isdepen -
ding upon the fame
freechold isfevered from
the joynture. Alfo if
the leflor had referved
to him an annual rent
upon the leafe, the lef-
for onely fhould have
had the rent, &c. the
which 1s a proofe, that
the reverfion is onely
in him, and that the
other hath nothing in
the reverfion, &c. Al-
fo if the tenant for
terme of life were im-
pleaded, & maketh de-
fault after default, the
leflor fhall be only re-
ceived forthis,todefend

one for life,and the other moity
to the other for life, for both
thefe cales are warranted by
the authority of Littleton.

SCCt. 3’02.5
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If two joyntepants be of (Poft. Se&. 314.

a leafc for twenty one years,

and the one of them letteth his

part for certaine yeares, part
of the terme, the joynture 1s
fevered, and f{urvivor hol-
deth not place, for a terme for
a {mall number of yearcs 1s
as high an interelt as for
many nioreyears; and {o was 1t
refolved 14,18, B4, Reginee, in
Communi Banco, * which I
my{clfe heard. ~

If two coparceners be in
{ce, and the one make a leafe
for life, this is no feverance of
the coparcenary, for not-
withilanding the lord fhall
make one avowrie upon them
both.

But if two joyntenants
be, and one maketh 2 leafe tor
lifc, this is 2 feverance of the
joynture, as Littleton here ta-
keth 15, and feveral avowrics
fhall be made upon them (1).

Auxy fi le lffor
Uy referve un annital

rent, le leffor folement

avera le rent, &c. But

if two joyntenants make a
lealc for lite, referving a rent
to one of them, the rent fhall
cnurc to them both, becaufe
the reverfion remains 1n join-
ture, unles the refervation be
by deed indented, and then he
onely to whom it is referved
fhall have it, But if they
make a leafec by deed inden-
ted, referving or faving the
reverflon to one of them, that
is void, becaufe they had the
reverfion belore, but the rent
1s newly created,

And foit 1s if fuch a leflie

199Q. a.)

* Hil, 18, Eliz,

(Ant. 167.a.)

(Ant. 47.2.)

(Poft. 214, a.)

for life fhould furrender to g E. 4. 4.
onc ot them, it fhall cnuie to [, Rep. 66.
them both, for that they have poft 214 a.)

a joynt reverfion.  But if the
leflee grant bis cftate to onc
of them, no part of it {hal en-
urc to his companion, be-

caufe for the moity belonging (

1, Cro. 611,

to his companion, it is in ¢fe Perk. 3r.)

in

(1) Upon the death of cither of the leffees, one moicty of the eftate goca to the furviving leffee or his aMgnee, and the re.

verltoner may enter upon the other moicty,

See PDv. 67.

fir W. Jones gg. 2.

P.

Will.

740. But this is to be

und:rilood where the jointenants e for life; for it the Jointenants are in ey, and the jointare is fevered, the right of furvi-

vorihip is wholly taken away, and thair thaves go to their refpeélive heirs,
the jomture is fevered, thar fhaes go to ther velpedtive perfonal reprefentatives.

So if there be jointenants of a term of years, and
Sce 1. Sk, 148,

It thould alfo be ob-

fcived, that the cafe put by Littleton fuppofes the jointenant to grant his eflate for his own life only 3 for it he grants it for a

tonger term than thac of s owan Bles o for the Jife ol any other perfon, it is a forfciture.

sce qth Leons 236,
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in him to whom the grantis [0  coinpaonion  en
inade, the reverfion to the 'f P &

other in fee: ceft cafe en nul man-
If two joyntenants make ner ferrost receive, le

a leafe for life, the remainder %
to his coinpanion in fee, this ?”d prove . le rever

is 2 good remainder of his flon del moity d'efire
moitie to his companion. fan Zﬁ&,”wﬂ £ en  lp
Dongues e fegffor leflor : et fic per con-

Jerra de ceo  folement (cquens, fi le loffour

r e’c}e‘;ve,_ e | moruft vivant le lef-
f’ff’f@f, Rfrfff, RE' ﬁf’ Pf??' tﬂ,r?}lf de ‘E)ZE;,

ceptioy 1s 1n many cafes where _ ) . o ‘
a perfon, partie to a writ, or /L':’ fE"UE’?ﬁO?Z (Zi{/(l'é’??(jfd

an eftranger thereunto, to g/ heire de Zgﬁzzr, el

whom a reverflon or remains . ¥
der appertaineth, fhall in de- nenry deviendra  a

tault of anocher perfon be re- / ‘ﬂm' ey jﬁ}’?zf ernant PE’?"

ceived to defend his of her Je /zz;"v;f‘z,w*, Ideo
frechold or inheritance, the
law faith, Adwirtarnr, &¢, QUETIE. Mes en Cfﬁ

And this admiflion or receipt
1s given by fundry ftatutes
(/) (and thisis that which
the civihans call, _Admiffio
tertice perfonze prointereffe). It
in caftbrs pracdidis duge concur-
runl adliones : una inter peten-
tem S tenentem S alia [RECr te-
nentenry ius fueum offcudentem (S
petentem,

Pur ceo que un
Jranktenement ne poet
per nature de joynture,
eftre annexe a un rever-

/110?2. And this 1s the princi.

pall reafon, and of this {ufh-
ctent hath  beene faid in
the chapter of Joyntenants,
Se . 291,

cafe fi celuy joynte-
nant que ad le frank-
tenement ad iffue et
devie, vivant le leffor
& leffee,  dongues il
Semble,  que  mefme
l'1ffue avera ceff mottse
en demcfue, et en fee
per difcent, pur ceo
que “* un franktene-
ment ne  poetr  per
nature de joynture
oft e annexe a un re-
verfion, c. Et il ¢off
certaine, que  celuy
que lefla fuit Jeifie de
le moitie en fon de-
nefne come de fee, et
nul avera afcun joyn-
lure ¢n fon frankte-
nement, Ergo ceo dif~
cendra a_fon iffue, Se.
Sed quxre.

end of this feclion, implieth
any other heir hineal or ¢olli-
EEI‘HH.

his right, and his com-
panion 1n this cafe in
no manner fhall be re-
ceived, the which pro-
veth the reverfion of
the moitie to be onely
1n theleffor: and fo by
confequent, if the lef-
four dieth living the
leflee  for terme of
life, the reverfion (hall
deicend to the heir of
the leflour, and fhall
not come to the other
joyntenant by the fur-
vivor, Ideo guere. But
in this cafe 1f that join-
tenant which hath the
freehold hath iffue, &
dies living the lefor
and the leflee, then it
feemeth that the fume
1fue fhall have this
moity in demefne, and
in fee by defcent, for
that a freehold cannot
by nature of joyn-
ture bee annexed to
a reverlion, &c. And
it 1s certaine, that hee
which leafed was fei-
fed of the moitie in
his demefne as of
fee, and none fhall
have any joynture in
his freehold, there-
fore this fhall defcend
to his iffue, &c. Sed
quare,

+ wx not 1n L. and M, or Roh,

Sclion



Lib. 3." Of Tenants in Common. Se&. 303, 304.

MES [fi ifint fot
que la ley
cas efl tiely, que fi le Jef-
[for devie vivant le lef-
fee, & wrvant [auter
Joyntenant que ad le
franktenement de [au-
ter moitie, que le rever-
Sfon difcendra  al  iffue
d:l leflor, dongue eft le
Joynture &G title que af-
cun de eux poit aver per
le furvivor, & le droit de
le joynture amint, et
tout ouflerment defeat
a touts jours. B mefme
le maner eff, fi celuy
Joyntenant que ad le
franktencment devie vi-
vant le leffor & le lejfec,
£ la ley foit tiel que
fon franktenement &S fee
que il ad en le moitie dif-
Jeendra a_fon iffue, don-
ques le joynture ferra
defeat a touts pours.

Sect. 303.
BUT .if it be {o that the

law in this cafe bee
{fuch, that if the leflor
die living the leflee, and
living the other joynte-
nantwhich hath thefree-
hold of the other moity,
that the reverfion fhall

defcend to the iffue of

the leflor, then is the

) Onque coff “le
Joynture &
title, &c. & Je

droit de le joynture

anient, {5c.

And the reafon of
this 15, for 1f the joyn-
ture be fevered at the
time of the death of
him that tirt decexfed,
the benctit of {urvi-
vor 1s utterly deftroy-

193

joynture and title which
any of them may have by
the {urvivour, and the
right of the joynture ta-
ken away, and altogether
defeated for ever. In the
{ame manner itis, if that
joyntenant which hath
the frechold dye living
the leflor and the leflce,
if the law bee {o as his
freehold and fee which
he hath in the moity thall
defcend to his iffue, then

the joynture fhall be de-

feated for ever.

ed for ever, as hath
beene {axd (*) afore in
the chapter of Joyn-
tenants. DBut in the
cafe atorefuid, if tenant
tor life dyeth in the
lite ot both the joyne
tenants, they are jovine
tenants aguine as they
were betore.

It two joyntenants
be 1n fee, and the one
leteeth his part to an-
other for the lite of
the leflor and the leflor
dieth, fome fay that his
part {hal {urvive to his
companion, for by his
death the leafe was
determined. And o-
thers hold the contrary ;
and their reafon 1s,

firft, for that at the

time of his death the joynture was fevered, tor fo long as he lived the leafe continued. And
{econdly, that notwithitanding the act ol any one of the joyntenants there muflt bee equall
benefit of furvivor as to the frechold,  But here it the other joyarenant had firft died, there

had been no benefit of furvivor to the leflor without queftion,

_[ TEM, i trows joyn-

tenants  font, &
l'un relefla per fon fait
a un de fes companions
fout le droit que 1/ a-
voit en le terre, don-
ques ad celuy a que
le releas eft fair e

Lierce ])m'z‘ de les ter-

(1) Some obfervations on Sir L

chiapter of Releafes.

Sect. 504.

AND if three joyn-

tenants be, & the
one releafeby hisdeed
to one of his compa-
nions all the right
which heehath 1n the
land, then hath heto
whom the releafe is
made the third part of

PON this cafe thefe two
things are to be ob-
{ferved (1), Firft, that

in this cafce this releafe doth
caure by, way of mitter Ueflate,
and not (*) by wuay of ex-
tingwithment, for then the
rcleafe fhould enure to his
companion allo, and he is in
the por by him that maketh
the releafe. [a]  But if hee
had releafed to the other twao,
then hadie wrought no degree

but

(*} Vide Se&, agt,
(Poll: 214.4.)

(Poft. 318, a. 6. Rep. 78, b. Aat,

185. a,}
(*) g Eliz. Dyer 263.
19- II- 6- I?I

4] 40. E. 3. 41.13. E. 3.

tut. Garr,

35 . goreleafeqn, aa 1. 6. 40,
14. koog Briete o8, 19. 11 6, 17,
31 hi 005,28 11 6. 2.37. 11. &,
Alicnation g1, 8. 1. 4. 8, 10, L.

4 3

dward Coke’s commentary npon this and the four fuccecding Seltions will be offered in the

;¢ G



Lib. 1.

{Poft. 385. a.)

[4] 9. Ehz. Dyer 263. 19. H. 6.
%

7
{Ante g. b.)

fc] 10. Eliz. Bendloes. g. Eliz,

Dier. 203,
{2. Roll. Abr. 403.)

Cap. 4. Of Tenants 1n Common.

but in fuppofition of law,
for many purpofes they to

whom the releafe 1s

.(as hath beene faid) fhall bee
fuppofed infrom the firft feot-
for, as they thall deraignethe
firft warrantic for the whole.
[4] The fecond thing to bee
obferved is, that he to whom
the releafe 1s made hath a fee
ﬁmplc without thefe words
‘(heires), as hath beene tou-
ched in the firft chapter of
the firft booke ; tor that he to
whom the releafe 1s, 15 feifed
per ny, f_ﬁf per tout, of the fee

made : ‘
pcmzm z‘ezgzzera?zz‘

al tierce

coﬁzpzzmm
R0 .

and mhberitance, as hath been
fnid 1n the chapter of Joyntenants. And note, the like law is between coparceners : and fur-
ther, if there be two coparcencrs, and the one hath iflue twentic daughters and dieth, the
cther may releafe to any one of the daughters her whole part, albeit fhe to whom the releafe
15, hath not an cquall part; but for the privitie, and the individed eftate, the releafe is good.
But if two joyntenants be of twenty acres, and the one maketh a feoffment of his part in

eighteene acres, the other cannot releafe his entire

joynture 1s {evered for the refidue,

HIS 15 evident
upon that which
hath beene faid
before. [¢] And it 1s
to bec underftood, that
a releafe may enure
foure  manner of

See more of this in the chapter WaYCs. Fuit, by way

of Releafes.
{(Polt. 273. b.)

10. E, 4. g. b. 21, I, 6. 8. b.

(Ant, 144. a.)

of mitter I’¢flate, ashere
1t appeareth. Second-
ly, by way of miz-
ter la droir- Thirdly,
by way of extin-
guifiment. Fourthly,
by way of creation
or nlargement of an

eitute, as hereafter
in this chapter fhall
And 1t 1s

appearc.
to bee obferved, that
upon a releafe that
creates or inlargeth
an citate, or enures
by way of mitter
U’tflate, a rent may
bee referved, but not
upon a releafe that
cnurcth by way of
mmitter le droit,orwhich
enures by way of ex-
tingrut{hment,

The ({5¢.) 1 the
end of this {ection
implieth o diverfitie

¥ En fointure—jointment, in L. and M. and Roh,

in L., and M.,

| &re.added in L. and M. and Roh.

Sect. 303,

E T ef afcavoir, que
afcun  foits f un
releas prendra effeél, &

urera pur mitter leflate

de celuy que fift le re-

leas a celuy a que l¢ re-
leas eft fait, ficome en le
cas avant dit, & auxy fi
come joynt eflate [oit fait
a le baron & fa feme, &
ala ticrce perfon 1, S la
tierce perfon relefla tout

Jon droit que 1/ ad |

a le baron, adomque ad
le baron la moitie que
le tierce avoit, &3 la feme
de cco n'ad riens. Et fi
en tiel cafe le tierce re-
leffa§ a la feme nient
nofmant le baron en lo
releas,  dongues ad la

Jfeme le moitie que letierce

avoit, Tc. & le baron

n'ad riens de ceo jforfque

I Un fait ety added in L. and M. and Rob,
§ &¢. added in L, and M. and Roh.

res per force de le dit
releas, & 11 85 fon com-

auters deux parts *
en joynture. Bt quant
part, que 1l
ad per force de releas,
2/ tient cel tierce part
oue luy mefme & fon

et Comm-

Sect. 305,

the lands by force of
the {aid releafe,and he
and his companion
thall hold- the other
two parts 1n joynture.
And as to the third
part, which hehath by
force of thereleafe, he
holdeth that third part
with himfelfe and his
companion I Com-

mon.

les

part ; but only 1n two acres, for that the

AND it 1s to be obferv-
cd, that {fometimes a
deed of releafe fhal take
eftect, & enure to put the
eftate of him which
makes the releafe to him
to whom the releafe is
made, as 1n the cafe afore-
faid, and alfo, as 1f a joynt
eftate bee made to the
hufband and wife, and to
a third perfon, and the
third perfon releafe all
his right which hee hath
to the hufband, then hath
the hufband the moitie
which the third had, and
the wife hath nothing of
this. And ifin {uch cafe
the third releafe to
the wife not naming
the hufband in the re-
leafe, then hath the wife
the moitiec which the
)

1 Que added



Lib. 3.

en droit [a_feme,

Jeafe, &c.

the releale, &cc.

E T en afcun cas

un releas vrera
de mitter tout le droit
que ] que_faitle releas
ad a celuy a que le re-
leafe oft fair. Sicome
bome [eifie de certain
tenements eft differfie
per deux  diffeifors,
Ji le diffeifee per fon

fait releffa tour Jon

droit, &c. a un des

diffet fors, donque celuy
a que le releas eff_fait
avera S fiendra touts
les tenements a luy
folement, et oufiera
[on companion de chef-
cun occupation de ceo.
Et le caufe eft, pur
ceo que les deux dif
Jetfors fueront cins *
encounter la ey, cf
quantun de eux bappe
lereleas de celuy que ad
droit d'entre, E5¢. ceff
droit en tiel cas +
veftera en celuy a que
lo releas eft fait, et off
en tiel plyze, ficome § 1/
quravoitdrot || avoit
enter, ef /1{}/ L‘?y‘i'gﬂiz

® Ses tenements per torty per eux fait, added in L, and M. and Roh.

S L, and M. and Roh.

leafe 1s

Sect. 306.
AND 1n fome cafe a

releafe fhal enure
to put all the right
which he who maketh
the releafe hath to
him to whom the re-
leafe 1s made. Asifa
man f{eifed of certaine
tenements 1s difleifed
by two diffeifors, if the
diffeifee by his deed
releafe all his right,
&c. to one of the dif-
feifors, then hee to
whom the releafe is
made fhall have and
hold al the tenements
to him alone, and fhal
ouft his companion of
every occupation of
this. And the reafon s,
for that the two dif-
{cifors were 1n againft
the law, and when one
of them happeth the
rcleafe of him which
hath right of entry,
&c. this right 1in fuch
cafe fhal vett in hun to
whom the releafle 1s
made, and he 1s in like
plite, as hec which

Of Tenants in Common. Sett. 366.

pur third had, &c. Andthe
ceo que en tiel cafe le huiband hath nothing
releafe vrera de faire of this but inright of
eflate a celuy a que his wife, becaufe that
le releafe eff fait, de inthis cale the releafe
zout ceo que affiert a fhal enure to make an
celuy que fait le re- eftate to whom the re-
made of all
thatwhichbelongeth to him which maketh

between a releafe which en-
ures by way of #iiter Uoflate
(whereof Littleton here {pea-
keth ) and a releafe that enures
by way of extinguifhment:
for of a releafe enuring by
way of extunguifliment made
to the hufband, the wite fhall
take benefit, or to the wife,
the hufoand fhall take bene-
fir, as heveafter fhall more at
liree be faid.

ERE Littlcton purfu-

-eth the {fecond part

of hisdivifion, wsz, where
a relcafe fhall enure by way
of mitter le droits

Diffesfie per  deux
dg//eyér.r, ¢S . Thelike
law 1s, where there bee two
joynt abators or intrudors
which come in meercly by
wrong. But if two men doe
ufurpe by a wrongfull pre-
fentation to a church, and
their clarke i1s admitted, in-
ftituted and inducted, and the
rightfull patron releafeth to
onc of them, this fhall enure
to them both, for that the u-
furpers come not in mecrely
by wrong, but their clarke
is i1 by admiflion, and infh-
tution, which are judiciall
alts. (d) And therefore an
ufurpatuon fhal worke a re-

mitter to one that hath a for. (

mer right,
Dongques celuy a que

le releafe oft fait ave-
ra & teignera touts les

tenement s, &9c. Hereby
operation of law prefently
upon the deliverie of the re-
leafe the whole treehold and
inheritance 13 vefted 1 him
to whom the releafe 15 made,
and al the ftate thae the other
diffeifor had, wholly  de-
vefted @ for right and wrong
cannot confilt together, but
the wrongfull cflate giveth
place to the rightfull, And
the reafon hereot s lor thar,
as  hath been fd, the dite
{eifor to whom the teleale

Wils

| &e. added, awoit enter, ety not in L. and M. ard Roh.

b Vefler reeft In T, and ALoand Roh,

(2. Roll. Abr. Log 414
Pofl, 256. a.)

(d) Fitz. N. B. 35. n
11. R. 2. quare Imp. 14%
1 Roll. Abr. 661.662.

Poft. 368. a. Aat. 180, b.
181, 3.)

1 I



Lib. 3. Cap. 4. Of Tenantsin Common. Sect. 307, 368.

was made was feifed per ay
(S per tout, whereunto when
{¢) Brit. fol. 116. 26. AfT. pl.3g. theright c0mmethitexcludgth
5. E. g3.29. 2. H. 6. 41. 22. H. the wrong (e),for right which
6.22. 7. E.4.25 9 E.4.6. 13 lawfull, and wrong that
11. H. 7. 12. 20, H. 7. §. 21+ jg coprrary to law, cannot

H. 7. 18. 12. K. 4. tit. Difcon-
tin. 1. g. I4 6. g7. 21.IL6. ftand together,

52

En tiel plite, ficome

2/ que avoi! droit, avort

entrer&luy enfeoffe,c.

&c. Et la caufe eft,
pur ceoqueil que avort
adevant eflate  per
trort-{cilicet,per differ-
fin, &c. ad ore per e
releas un eftate droi-
turel. *

hath the right had en-
tred & enfeoffed him,
&c. And the reafon 1s,
for that he which be-
fore had an eftate by
wrong,fcilicet by diffei-
{in,&c.hath now by the
releafearightful eftate.

This (€c.) doth implie that this is true feewndum guid, but not Sinplicitér; for as to the hold-
ine out of the joynt diffeifor, it amounts to as much as it he had entred. and infeoffed him to
whom the releafe is made, but it doth not amount to an entrie and feoffment fmplicizér to all
purpofes, as fhall be faid hereatter in his proper place in the chapter of Releate:,

: ERE Litieton {pea-
keth of the third kind
of releafes. And the rea.

fon of this diverfitic (imphed
in the (') in the end of this
{c&ion,) between the diflel-
{ors & their feoftees, 1s for that
the feoffces comming in by
title and purchafe, are inten-
ded in law to have a war.
rantic (which is much eftce-
med in law); and therctore
left the warrantic fhould be
aveided, the releafe fhall en-
ure to both the feoffees 1n fa-
vour of purchafors, and fo
the right and bencfit of every
one faved. (f) And manci.
ent time if the difleifor had
made a feoftment in fee, or a
gift in taile, or a leafe for life,
and the fcoffce, donee, or
leflee had continued in feifin
quictly a yeare and a day, the
entrie of the diffeifee had not
been lawfull upon Iim ; and
the reafon was, for thebenelit
and fafegard of the warran.
tv (which was intended by
law) fhould have beene de-
firoyed by the entric.  But
hereof alfo more fhall be faud
in his proper place 1 the
chaprer of Releafes.

(7} 2. I1. 3. AflL 432. 1. AfT
1. g Afli15.21. 21, AllL 28.
2-. Atl. 68, 32. 29. All. 54. 43,
AflL 17, 4o0. E. 3. 24. 50. E. g,
ot. 3. R. 2. entry cong. g8.
13 E. 3. ut AllL g. 10, AL, zo.

Sect. 307.
E T en afcun cas

un releas  vre-
ra per voy dextin-
guifhment, et en ticl
cafe tiel releas aydera
le joyntenant a que f2
releas ne fuit fait, au~-
xybien come -+ luy a
que le releafe fuit fait.
Stcome T un home
Sfort diffesfie, & le dif-
Jefor fait feoffinent a
devix bomesen fee, § fi
| le diffesfee  releffa
per fon fait a un de les
Jfeoffees, donques € cel
releafe vrera a ambi-
deux les feoffees, pur
ceo que les feoffees ont
eflate perla ley, {cili-
cet, per feoffment, cf
nemy per tort fait a
nulliy, &eo (1)

Sect. 308.

AND in {ome cafe

a releafe fhall in-
ure by way of extin-
guifhment,and 1n {uch
cale fuch releafe thall
aide the joyntenant to
whom the releale was
not made, as well as
him to whom the re-
leafe was made. As if
a man be difieifed, and
the diffeifor makes a
feoffment to two men
in fee, if the diffeifee
releafc by his deed to
one of the feoffees,
this releafe fhal enure
to both the feoffces,
for that the feoffees
have an eftate by the
law, fcilicet, by teoft-
ment,and not by wrong
done to any, &c.

E N mefine le maner ¢ft, fi le. ['N the fame manner it is, if the

diffeifor fait un leafe a wi

diflerfor maketh

a leafe to 2

home pur terme de [a vie,leremain- man for terme of his life, the re-

* ¢¢, added in L. and M. and Roh.
io Robh. § Sinot in Leand M, or Rob,.

| Luy a eeluy in . and M. and Roh,
| Jot added in L. and M. and Rol,

aer

b Siadded in L. and M, but not
€] Cel-tied in Lo and M. and Rab,

(1) Inthe 42d and 44th chapters of Britton, isa much curious learning on the eftate of a diffeilor, and his differene fitua-
tions previous and fublequent to his acquiring an cltablithed pofTeflion, and previous and fubfequont to his acquiring a title co
his cltate, nod on the confequential diflerences of the fitwation and remedies of the diffeifee in thele refpedts.—Thefle chaprer s
throw great lght upon Sir Rdward Coke’s commentary on this (efion, and itrongly confirm -the oblervations made by Lord

Munghcld, nthe famous cale of Laylorv, Horde, 1« Burt. co.
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Lib. 3. Of Tenants m Common. Sect. 309, 310.

der oufter a un auter en fee, fi le
diffeifee relefla a le tenant a terme
de vie tout fon droit, Sc. cel releafe
wrera Auxybien a celuy en le re-
mainder come a la tenant a ferme
devie. Et la caufe eff, pur ceo -que
le tenant a terme de vie vient a
fin eftate per courfe de ley, & pur
ceo cel releafe vrera, et prent of-
Fect per woy dextinguifbment de
droit de coluy que relefla, &Ec.  Et
per col releafe le tenant a terme d
vie 1 ad pluts ample ne greinder
¢ftate, que il avoit devant le e~
leafe fait a luy, et le drott coluy
gue relefla off tout ouflerment ex-
tin¢t.  Et entant que coff releafe
ne poit enlarge [eflate de le te-
nant a terme de v, i off reafon
gue cel ieleafe vrera a celiuy en Je
1 emainder, Sc.

Pluzs jg.’?‘?"d dit de ?’é’/n’dﬁ& e71 {¢

chapiter de Releafes.

mainder over to another in fee, if
the diffeifee releafe to the tenant
for terme of life all his right, &c.
this releafe thall 1nure as well to
him in the remainder, as to the
tenant for terme of life. And the (z Roll Abr. 400.)
reafon 18, for that the tenant for
life commeth to his eftate by
courfe of law, and therefore this
releafe fhall enure and take effe&
by way of extinguifhment of the
right of him which releafeth, &c.
And by this releafe the tenant for
life hath no ampler nor greater
citate than hee had before the re-
leafe made him, and the right of
him which releafeth 1s altoge-
ther extiné&t. And 1nalmuch as
this releafe cannot inlarge the
eftate of the tenant for life, 1t is
reafon that this releafe fthal enure
to him in the remainder, &c.

More fhall be {aid of releafes
in the chapter of Releafes.

(LS releafe vrera auxibion a celuy en le remainder, come a le tenant a

terme de vie, ¢, Of this and the reft of this Scélion, for avoyding of repetition,
more {hall be faid 1n his proper place in the chapter of Releafes.

Tazfz‘./bfz droit, &c. ere by this (&¢.) is 1mplied, title, demand, and other words
which may wransferre the right, &c. Alfo here 1s unplyed of m or to the land.

Sect. 309.

JTEM fi foient deux parce-
ners, & [un alien ceo gue a luy
y
amert @ un auter, donques | auter
parcencr et ['alienee font tenants en
Common.

ALSO if two parceners be, and

the one alieneth that to her
belongeth, to another, then the
other parcener and the alienee
are tenants in common.

"This 1s evident, and needeth no explication.

Sett. jr0.

JTLEM?* nota, que tenaunts cn A LSO note, that tenants 1 (Ant1iga)

commolt foient efire fer o title

common may bee by title

de prefeription, ficome Pun et fes of prefcription, as if the one and
aunceflors, on coux que cffate f his anceltors, or they whofe

ad

Y Nota gue vot in L, and M. or Roh, 1 Title de not in Roh.

;11
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Lib. 3.

Lricte 674. 8. H, 6. 16. b, Lib.

ANEralt. "23-

'{Pofl. 200. Cro. Jac. 231. ‘Noy ¥ N th;
! , ‘ this
3. Poll. Litt, Seet, g1 4.

v E.4.18. b,
(Ant. 80, b,)

* "eadded in Roh,

Cap.4. Of Tenants in Common.

eftate hee hath in one moitie have
holdenincommon the{ame moitic
with the other tenant which hath
the other moity, and with his an-
ceftors, or with'thofe whofe {late
he hath undivided, time out of
minde of man. And divers other
manners may make and caufemen
to be tenants in common, which

ad en un moity ont tenus en Coii-
mon mefme le moitie, ave I'auter
tenant que ad I'auter moitie € ove
Jes aunceftors ou ove ceux que e~
State ¢l ad pro indivifo *, de temps
dont memory ne curt, &e.
vers auters manners potent faire

et caufer homes
en  common, que

preffes F Se.

ne font icy ex-

Et .d;-

defire tenaunts

Sect. 311.

are not here expreft, &c. (1)
121, P 3. Trans. 212, 13. E. 5. OF this, befides Listleton, there is good authoritie in law, as there is forall his other cafes

throughout his three bookes ; but joyutenants cannot be by prefcription, becaufe there

1s furvivor betweene them, but not betweene tenants in cominon.
The two (&'c.) inthis {eftion arc.evident,

learne two things
firft, that in reall ac-
tions, and in aQions
alfo that are mixt
with the perfonalty,
tenhants 11 common
fhall fever in a&ion,
becaufe they have fe-
veral  freeholds, and
claime 1 by feverall
titles,; and therefore as
they {hall bee feverally
by others impleaded, fo
fhali they feverally im-
plead others 1n al real
and mixt aéhons, un-
lefle 1t be in cafe of ne-
cefiity for a thing en-
tire, as hereafter In
this chapter fhall ap-
peare.  And Littleton
here putteth the cafe
ot the aflife which 1s
mixt with the perfo-
naltic, and therefore
hee needed not to put
any cafe of any precipe
quad reddat; tor i it bee
io 1 cale of affife, «
Sortiori in writs of
higher nuture, which
18 neceflurily 1mplyed
i the (85'c ) Now of
furts chatr found in the
realty, and of perfonall

altions, 7, ittleron {peaketh herealter in (his chapter,

Sedlion wee

Jon mottie, .

Sect. 3I1.

I TEM cn afeun cas ALSO in fome cafe

renants en
voyent aver de lour pof-
Sffrorr - feveralx  allions,
et en gfcun cas i1ls joyn-
dront en wun ackion.
Car fi font deux tenants
en common, ef ils font
diffcifiess tls doyent aver 1
deux affifes, et nemy un
affe s car chefcun de eux
covient aver un affife de
Bt o
caufe ¢fty pur ceo que
tenants en common fue-
ront féifies, &e. per fo-
veralx titls.  Mes au-
terment  eft de joyute-
nants ; car fi foyent vint
Joyntenants, et ils fout
diffeifies, ils averont en
touts lour nofmes forfque
un affife, pur ceo que s
nwont forfque un joynt
Litle, -

Conmon

tenants in common
ought to have of their

Ppoftieflion feveral actions,

and 1n {ome cafes they
{hall joyne in one ac-

tion. 2 For.iftwo tenants
i common be, and they

be dificifed, they

muik
have twoaflifes, and not
one afflife ; for each ¢f
them ought to have one
affife of his moity, &c.
& thereafon is, for that
the tenants in common
were f{eifed, &c. by fe-
verall titles. But other-
wile it is of jointenants ;
for if twenty jointe-
nants be, and they bee

diffeifed, they fhall have

i al their names but

one aflife, becaufe they

have not but one joynt
title.

The fecond thing here to bee learned, is

the diver{itic betweene tenants in common :un‘_jnyntcn:tum, which both of it felte, and LHpon
that which hath been faid, Is apparant,

T+ &es notin Roh.

Scdét,

-.r Fumers rf*'/];ﬁu added in Roh,

{0 When Jands are given in undivided Mawes to two or more Tor particulir eNates, [0 an that upon the determination of
the particular ellates, in any of thofe hares, they remain ovor to the other Rrantees, and the reverfioner or remainder- man is

not let i ol the determination of 1l the particular eftates, then the pramaecs take their origioal fhaves as tenants in com-

mon, l"ll”.l L |'l'ln:lillllﬂ'!‘l Iil““ﬂ(l tO HIL'I“ On lhﬂ ltﬂtﬂl'lniﬂultif}" (?l"hL‘ [ H'filfl,ll-“' uﬂd[‘cﬂl nre I{”UH'II hY the -i])[lt'”illinn ”f' I'I{][.?J
remainders,—Thele remainders mry be raifed both by deed and will 2 i deedy they can only be crcated by exprels words
but e wills they may be raifed by implication.——In the cafe ol (hlberr v, Witty, Cro. Jac. 655y it wan faid by Jullice I)mhlrrf
Ve, that erofs remainders thonld never be rarled by implication betwoen more than two, -fhiﬂ dolvine received fome CON -
tenance from what way i by Lhe courtd in the cafes of Cole v, Levingtlone 1. Ventelg 224, Holmes v, Meynell, S Thomag
Raymond 452, and fome other calen,  But it feenva entirely exploded hy the cales of Burden v, Burwille, 10 R. LKafl. Term,
a3 Gico. 3. Luke of Richmond v. Eayl of € whogan, determined in the Court of Chancery in May 1773, Wit V. LLord Ca-
'I‘l'“'!"' (il,“"””l' and others, BoR, Latter Teim vg73. Cowp. 31, and fome other lubfequenc cafes, It feemus however to be
-:;-ILI::ll:ut:::u::lllltlifv;:t[l::ll,:'thut to ratle crols remalnders between more than two, flronger implication jg required, thao w raije
(z) The reader will find what Littleton and his commentator fiv on thi hieé e : : ol
in Viner and Jacon's Abridgments, and Comync’s Digelt whge. zrhg :n]:ﬂc.!;:;;}!;}ﬂ;;?nmmml and exemplificd by the calts cited



Lib. 3. Of Tenantsin Common. Sect. 312, 313.

Sect.” 312.

JTEM f forent trois joyn-

tenants, & un releafe a un de
fes companions tout le droit que
il ad, c. et purs les * auters

deux [ont diffeifies de ['entiertic,

&, en ceft cafe les deux auters -

averont <t feveralx affifes, &e. en
cof} forme, {cilicet, is averont en
Jour ambidenx ncfmes un affife de
les deux parts, &c. pur ces gue
les deux parts ils teignont joint-
ment al temps de le differfin, Ef
quant a le tierce part, celuy a que
le releafe fuit fait, covient aver
de ceo un affife en fon nofme de-
mefie, pur ceo que 11/ (quaunt a
mefime le tierce part) eft de ceo
tenant in.comimon, 9c. pur ceo
que 1/ vient a cel || tierce part
per force del releafe, et nemy
tant folement per force.del joyn-
lure.

AL SO if three joyn-tenan-ts bﬁ'e, (Noy 13. Ant. 193.)

. and one releafe to one of his
fellowes all the right which hee
hath, &c. and after the other two
be dificifed of the whole, &c. in
this cafe the two others fhall have
{everall affifes, &c. in this manner,
v7z. they thall have in both their
names an aflife of the two parts,
Scc. becaule the two parts they
held joyntly at the time of the
diffeitiin. And as to the third
part, he to whom the releafe was
made, ought to have of that an af-
fife in his owne name, for that
hee (as to the fame third part)
1s thereof tenant in common, &c.
becaufe bee commeth to this third
part by force of the releafe, and
not only by force of the joyn-
ture,

This is put for an example (which ever doth illuftrate the rule) and is evident of it felfe :
and the (&9¢.) in this {cction needcth no further explication. i

Sect. 313.

JTE M quant a fuer desac- A LSO to the fulng of actions (Ant.164.2)

tions que touchant § Je real-
tie, y jJont diverfities perenter
parceners que font eins per 4i-
vers difcents, &5 tenaunts en
common. Car fi € home feifie de
certaine terre en jfee ad iffue deux
% flos 1y et moruft, ot les files
entronty &ce. et chefcun de cux ad
iflue un fits, & devieront fauns
partition Jatt enter cux, per jza.’
l'un moily difcendift a le fits d'un
parcenery & lauter msitie difeen-
dift al fits d'auter parcencry ef 115

* uters ot 1o Rob.

1 &', added tn Roh,
dedd in Roh. a1 Iome~=:fenx parceners my Rok,
Voeed chfesan de enx aul ffie wn iy not in Rob,

which touch their realty, there
bee diverfities betweene parce-
ners which are in by divers de-
{cents, and tepants 1n common:
for 1f a man feifed of certain land
in fee, hath iffuc two daughters
and dyeth, and the daughters
enter, &c. and each of them
hath 1ffue a {onne, and die with-
ount partition made between them,
by which the one moity defcends
to the fonne of the one parcener,
and the other moity defcends to the

entront

T I not in Robh.
v j‘}l"n'l“'";f“‘l'-f ”I l‘?'”h'

&

Il Tieree not in Roh.
b Lot morufl et les files entront,

1906

§ Fnad-



[Ant. 164, 2.)
Vid. Setl. ags,

Jorfque un affife.

Cap. 4. Of Tenants in Common. Sect. 314.

entront et occuptont en common
et font diffesfres, en ceft cafe ils
averont en lour deux nofines un
affife, et nemy deux affifes. Et
la caufe efl, que coment que 1ls
vergnont eins per divers difcents,

&ec. uncore s font parceners,
et briefe de Partitione facienda
gift enter eux. Et ils ne font
parceners, eyant regarde ou re-
Jbelt rant folement a * le feifin
e pqﬁfﬂbn de lour meres, mes
s font parceners pluis, eyant
refpect a l'eflate que difcendift de
lour ayel a lowr meres, car ils ne
poyent efre parceners fi lour
meres ne_fueront parceners ade-
vant,+&c. Bt iffint a tiel refpelt
€t confideration, fcilicet, guanta
le primer difcent que fuit a lour
ineres, ils ont un title en parce-
narie, ke quel fait eux parceners.

Bt auxy ils ne font forfque come

un betre a lour common auncef-.

tor, {cilicet, a lour ayel, de que la
terre difcendyft a leur meres. Lt
pur ceux caufis devant partition
enter eux, &'c 1ls averont un af-
Sife, coment que tls veignont eins
per feveralx difcents .

fonne of the other parcener, and
they enter and occupie in common
and bee diffeifed, in this cafe they
{hall have in their two names one
aflife, and not two aflifes. And

the caufe is, for that albeit they

.come in by divers defcents, &c. yet

they are parceners, and a wrnt of
partition lieth betweene them. And
they are not parceners, having re-
gard or refpeé onely to the feifin
and pofleflion of their mothers, but
they are parceners rather, having
refpe to the eftate which defcend-
ed from their grandfather to their
mothers, for they cannot bee par-
ceners if their mothers were not
parceners before, &c. And fo 1n
this refpect and confideration, vzz. as
to the firft defcent which was to
their mothers, they have a title 1n
parcenarie, the which makes them
parceners. And allo they are but
as one heire to their common an-
ceftor,vzz. to their grandfather, from
whom the land defcended to their
mothers. And for thefe caufes, be-
fore partition between them, &c.
they fhall have an affife, although
they come in by feverall defcents.

This, upon that which hath beene {aid in the chapter of Parcencrs, 1s evident: where you
muy reade excellent points of learning, and diverfities concerning this matrer; all which are
here either exprefled or implyed, as the ftadious and dilivent reader will obferve.

Sect. 314.

EN ¢t cafe quant JTEM fi font A L S O if there bee

a le vent et liver
de pepper, 1ls auerount  Common

deux qffifes, & quaunt a  taine terre en fee,

deiexe tenants en tWo

tenants 1n
common of certaine
lands 1n fee, and

(/ {2 0 -

lefperver ou le chival et ils doneront cel they give this land

erreq ur bome e to a4 man  in

tatle,

];Hf t{H [h{‘ l'ri:'”{'r Und{fl'- /ﬂ‘ Z‘ﬂf./f_', 03{ /{'ﬂti'f'ﬂﬂf Or ]Ct it to Ol]c r(]l'

flanding hereot e s to bee
knowne, that 1t two  te-

* Le=—lour in Roh.

a in bome pur terme  terme

'i' E'EJ’I"- not i” R.ﬂhi

of life, ren-
de

1 e added in Robh.



Lib. 3. Of Tenants in Common. Sect. r34.

de wie, remdant a eux
annuelment  un  cer-
taine rent, & unliver de
pepper, & un efperver
ou un chival, & ils font
fetfies de ceft fervice, &
puis tout le rent eff a-
derere, & ils diftreigne-
ront pur ceo, & le tenant
@ eux fait refcous. En
ceft cas quant a le rent
& liver de pepper ils a-
weront deux affifes, &
quant a Fefperver ou le
chival forfque un ajjife.
Et la caufe pur que ils
averont  deux  affifes,
quant a le rent & liver
de  pepper, eff ceo, en-
tant que ils fueront te-
‘nants en  COMMOn  en
feverall titles, cf quant
2ls fleront un done en le
‘tayle au leas pur terme
de vie, favant a eux le
reverfion, & rendant a
euw certaine rent, c.
tiel refervation eft i1nci-
dent a lour reverfion, &
pur ceo que lour rever-
Sion eft en common, 3 per
Severall  titles, ficome
lour poffeffion  fuit de-

‘wvgnt le rent & outers

chofes que poient  effre
' feveres, et _fueront a eux
referves fur le done, ou
Sfur le leas, queux font
incidents per le ly a
lour  reverfion,  tiels
¢hofes  1ffint 7'eﬁ’rw;
“fucront de la nature del
“reverfion. Bt entant
que le reverfon off a eux

dring to them yearely a
certaine rent, & a pound
of pepper, and a hawke
or a horfe, and they bee
{feifed of this {ervice, and
afterwards the whole
rent is behind, and they
diftraine for this, and the
tenant maketh refcoufe.
In this cafe as to the rent
and pound of pepper
they thall have two affi~
{es, and as to the hawke
or the horfe but one af-
fize. And the reafonwhy
then they fhall have two
affifes as to the rent and
pound of pepper 1s this,
infomuch as they were
tenants in common 1in
feverall titles, and when
they made a gift in taile
or leafe for life,. faving
to them the reverfion,
and rendering to thema
certaine tent, &c. {uch
refervation is incident to
their reverfion, and for
that their reverfion is in
common,angd by feverall
titles, as their pofleffion
was before the rent and
other things which may
be {evered, and were re-
ferved unto them upon
thegift,or upon theleafe,
which are incidents by
the law to their rever-
fion,{uch things {orefer-
ved were of the nature of
the reverfion. And inas
much as the reverfion 1s
to them in common by
{feverall titles, it beho-

¢ I

pipevis.

nants
bee, and they granta
rent of 20 fllings
per ' anuwm out of
their land, the gran.
tce fhall have two
rents of 29 fhillings,
for shat every man’s
orans {hall bee takey
moft ftrongly againft
himfelfe, & thergfore
they be feveral grants
in law.

But if they two
make a gift in taile, a

k92

Pl. Com, Hill & Granges cale
171. Vide Seét. 219.
(5. Rep. 7. b. Plow. 289. b.)

in GO, mp (Antc 147. b)

leafe for life, &c. refer- (5. Rep. 111, Ant. 148. b.)

ving twenty fhillings
rent to them and their
heires, they fhall have
but one 2o flullings,
for they {hall haye np
more then themfelves
relerved : and the do-
nce or leffec fhal pay
buc 20 fhillings ac-
cording to their own
exprefle refgrvation :
and albeit the refer-
vation of renss {ever
able bee in Joynt
words, yet iy refpeft
of the leveral rever-

fions the law tpakes

thereof a {everange.
Now for the rent, zs
namely 20 fulljngs
or 3 pound of pepper
may bee fevergd, the
one tenant In com-
man may have an af-
fife for the moity of
20 fhillings, and the
moitie of a pound of
peppers de mediptate
unius by’ {z@erf:, but
he cannot hqve an af.
fife of tepn fhillings,
Or de diviidie libree
But for the
hiwke or borle, ql-
beit they be tepants
in commqn, t[}pl}’ (lial

joyne in an affife, for

otherwife they {hould
bee .without temedje,
for one ol them cannot
make his plaint 1n
aflife of the moinie of
a-hawke, orof @ horfe,
for the law - wijl pe-
ver {uffer any man to
demand any thipg a-
ganft the oider ot nas

| ture

Vide 16, Afl, pl. 1. 16. E. 3.

Joyndre cn altion. 27.



Lib. 3.

Regula,
Vide Sﬂ&- 120,

[f] L.lb- 5 fﬂ]l 21,
Regula,

Regula.

Cap. 4.2 Of Tenants mn Common.  Se&t. 315.

ture or reafon, as be-
fore it appeareth by
Littleton, feélion 129«
Lex enim  fpedlat na-
ture ordinem. AlO
the law -will never
enforce a man to de-
mand that which he
cannot recover, and a
man cannot - recover
[/] the moytie of a
hawke, horfe, or of
any other entirething
Lex neminem cogit ad
wana, feu inutilia. But
in that cafe they fhall
joyne in aflife, and

ttles.

en common per feverall
titles, ‘il covient que (le
rent, et le liver de pep-
per, queux poient efire

Jevers, foynt a eux en

common, et per feverall
Et de ceo ils ave-
ront deux agffifes, et
chefcun de eux en fon
affife ferra fon pleint

de le moitie de le rent, et

de le moitie del liver de

veth that the rent & the
pound of pepper which
may be fevered, be to
them in common and by
feverall titles. And of
this they fhall have two
affifes, and each 6f them’
in his affife fhall make
his plaint of the moitie
of the rent, & of themoi-
tie of the pound of pep-
per. But of the hawkeor

:_11: fgj;gﬂjﬂkg; o pepper. Mes de lefper- of the horfe, which can-
Sficeret in juftitia exhi- Ver ou de chrval, que ne not be [evered, they fhal

(3. Cro. 159. Ant, 137. a. Hob,
43. 267.)

F‘)g E. 3. 19.2

. Roll.” Abr. 107. Noy 184.

Ant, 137. 2. Rep. 68.)

38. E- 34- 35-
Regula.

[m] 5. H. 7.8 13- E.2. quare ] _
H. 6. 11. 6. E.4. the advowi{on 1s entirc.
10. 15. E. ;. darr. prefeniment,

imp. 170. 33

10.

z] 6. H. 4. 6. 7.
55, E. 3. 10. 3o, H. 6. Afl. 39.
18. E, 3 56r

18. E. Js .561

o E. g 51, 43 E. 3. 24,
46. E- 8- 27. &- H. 4. 3.
24. H. 4. 31. 3. H. 6. 57.
+g. H, 6. 22, 22, H. 6. 14.

1 8. E. 4. Jjo. 2. R. 3. 10.
10. H. Te B 21, K. 7- L34 3

3?- H, 6. 35- RBl. E- 4- 1%

bendd, or Lex non debet
deficere  conquerentibus
in guflitié exhibenda.
And if they
not joyne, they fhould
have damnum € infu-
riamy, and yet fhould
have noremedie (*) by
law, which fhould be
ineonvenient, but the
law  will, that 1in
every cafe where a
man is wronged, and

- endammaged, that he

fhall have remedic.
Aliquid concedituyr ne
inguria remaneret -

poyent gfire fevers, s

averont forfque un af-

thould fife, car bhome ne poit
Jaire un pleint en affife

de le moitie d'un efper-
ver, ne de le moitie d un
chival, &c. En mefine le
maner eft dauter rents
& dauter [fervices que
tenants 47! COMmmon
ount en groffe per di-
vers titles, &Ic.

punita qued alids non concederetur,
[2] And tenants in common fhall joyne in a guare fmped:'t, becaufe the preﬁ:ntntiﬂn to

have but one aflife, for
a man cannot make a
plaint 1n an afiife of the
moitie of a hawke, nor

of the moitie of a horfe,

&c. Inthe {fame manner
it 1s of other rents and
of other fervices which
tenants i1n - common
have in grofie by divers

titles, &c. x
jee 5. .’%am,/ 7

2.4

[#] Alfo tenants in common of a {cigniory fhall joyne n a writ of right of ward, and
ravithment of ward for the bodic, becaufe 1t 1s entire,

If two tenants in common be of the wardfhip

of the bodie, and one doth ravifh the

ward, and the one tenant in common releafes to the ravifher, this fhall goe in benefic
(Moor 184. 2. Roll. Rep. 243.) of the other tenant in common, and he fhall recover the whole, and this releafe fhall not
be any barre to him. And fo it is if two tenants in common be of an advow{on, and they
bring a guare impedit, and the one doth releafe, yet the other {hall {ue forth, and recoverthe

whole prefentment.

Two tenants in common

{uit, the other fhall recover. | |
1t is faid that tenants in common fhall joyne in a Warrantia Charte, but {fever in voucher,

Mottie de chivaly, &c. Hereis implyed or any other entire rent or fervice.
Per divers titles, &8¢, Thatis by feverall ttles, and not by onc joynt title, as

Thath beene faid,

A Veront tiels

tions

perfonells
Jotntment en touts lour tenants en
. nofimes, &3¢, " By this

Sect. 313.
JTEM,

actions

ac-

fhall joyne in a detinue of charters, and if the one be non.-

quant al A LSO, as to acti-
perfonals
common  nantsin common may
averont ticls altions have fuch aétion pera

ons pcrfonals te-

per



)

Lib. 3. Of Tenants in Common. _Se&t.316. -

perfonals
en touts lour nof-
mes, * ficome de tref-
pas, ou 1 de offence
que touche lour tene-
ments en common, fi-
come de brufer T lour
meafons, || de enfreti-
der de lour clofes; ae
pafture, degafter, &
de fouler § des berbes,
de couper lour bois, **
de pifcher en lour pif-
charse, & hujufmodi.
4 Et enceft cas te-
nants en common auve-
ront un allion joynt-
ment et recoUerontfoint-
ment four damages, pur
ceo que laclion eft en le
perfonaltie, & nemy en

le realtie, T1 &c.

ation given unto them for the arrerages upon the account was 'joint.
, and one ‘doth cate the fame with his cattle, though they
he attion given to them for trefpaffe in the fame 1s joynt,

YF d dammage done to them was joynt, all which here
18 implyéd‘B.y Littleton, who faith, that they fhall have an action joyntly,

nants in common fow their land
e the corne 1n common, vett

o

ot flmjl furvive,

»

law is of coparceners.

But if two tenants in common be of goods,
pall, there if onc dye, his executors fhall be tenant in common with the furvivor.

Et nemy en le realtie, Sc.

 ftranger ufurpe, fo as the right is turned to an altion, and they bring a
i which concerncs the realtie, the fixe months paffe, and the one dycth,
furvivor {hall recover, otherwife there {hould be no remedie to redrefle’ this
this is one exception out of our author’s rule.

abate, but the

wronr. And fo it is-of coparceners, and

or the trefpafle an

Joyntment fonals joyntly in all”

their names as of tref-
pafle, or of offences
which concerne their
tenements in com-
mon, as for breaking
their houfes, breaking
their clofes, feeding,
wafting, and .defow-
ling their grafle, cut-
ting their woods, for
fithing in their pifcha-
ry, and fuch like. In
this cafe tenants 1n
common fhall have
one action joyntly,
& fhall recover joint-
ly their damages, be-
caufe the aflion 15 1n
the perfonalty, and
not. 1n the realtie,

&ce.

If two tenants in common be of an advowfon, and a Quare Imp. 71. 14. H. 4. 12,

198

it appeareth that tenants in (t. Sid. 157. Cro. Ja. ag1. 1. Sid.
common fhall have perfonall 49- 2- Roll. Abr. g1. 10. Rep.

‘altions joyntly. = And .it is 9% a.)

to be obferved, that where
dammagces arc to be recover-
ed for a wrong donc to te.’
nants in common, Or par-
ceners in a perfonall action,
and one of them die, the fur- °
vivor of them fhall have the
ation, for albeit the proper-
ty or eftate be feverall” be- -
tweene them, yet (as it ap-
peareth here by Littleton) the
perfonall adtion is joynt.

Et bujufimodi. Here- Vide S:& 319 320- 321
by is implied a diverfity be-
tiveen a chattle in pofieflion,
and a perfonall chofe in
action belonging unto thems.
As if two tenants in com-
mon be of land, and one doth’
a trefpafle therein, of this ac-
tion they are jointenants, and
the furvivor fhall hold place. .
So it is if two tenants in (2. Cro. 19.) 22, H. 6. 12.
common be of a mannor, 38 E:3-7- 13. E. 3. account 126.

g, _ 45 E. 3.13- 14. S?H. 6. 32 38-
and thﬂy make a bailite there (1. Noy 135 3- Roll. Abr. go.

of, and onc of them dieth, joor 4o 71. 667.)
the {urvivor fhall have the

altion of account, for the

'So 1t 15 if two te~

and the {ame

as of an horfe or of any other goods petfo- (Pof 200.2, 7. Rep. Hall’s cafe

‘{ub. fin. 10. Rep. 134. Ant,185.)
28. E. 3. 5.37. E. 3. 11. 3. H. 5.

writ of Quare impe- 9: H. 6. 30. 22. H. 4. 14. 37.
the writ thall not H- 6 9. b- 10 Eliz. Dyer 279.
F. N. B. g5. 9. E. 3. 36. 37.
PlL. Com, Scignior Barkley’'s cafe,

[«] But if three coparceners recover land and dammages in an aflilc of Mordancefler, albeit [a] 14. E. 8. Execution 75. 45-

the judgement be joynt,

" being acceflory, though they
hold, being the principal which
yet fhall it be taken for diftributive.
but the third fhall have execution according to her portion,
But if all three had fued exccution by force of an
{hould have had the whole by furvivor, till the

doc not furvive,

other exception out of ourauthor’s rule,
Elgit, and two of them had dycd, the third

whole damages be paid.

If the aunt and niece joync n

JTEM fi deuxe fenants en

common font un

* Sicome—re ]l affivoir v Roh.

§ Des—=de lour 1n Rob.

that they fhall rccover the land and dammages, yet the dammages
bee perfonall, doe in judgement of law depend upon the free-
is feverall. -And though the words of the judgement be joint, 4,
And therefore it two of them dye, the entire dimmages

Sect. 316.
leafe de

+ De not in Roh.
" Ft added in Rob.

an aftion of walte, for wafte done in the life of the other
fifter, the aunt fhall recover the dammages onely, becaufe the fame belongs not by law to
the niece, And fome hold the dammages in that cafe to be the principall. |

14 Et not in Rob.

E. 7. 3.b.
(5 Rep. 7. 2. Roll. Abr. 86. 3.
Rep. 14. b, Anto154. b 1. Roll.
r. 888.)

apd this 15 an-

45. E. 2. 3. b. 48. E. g, 14. 11,
H. 4. 316. b. g5 H. 6. 23. b. 11,
E. 2, Wafl. 115.

2. Cro. 19. Aut. 53. h.

ALS O if two tenants 1n com-
mon make a leafe of their te-

Jour

| De added in Roh. | De not in Roh.
Il e notin Roeh.



Lihb;, 5. Cap. 4. Of Fenants ixCommon. Sect. 317,518,319,

(Cro. Iac 231. 1. Sid. 4g:);

Vid. 9. 3- 36. 87
Scignior Barkley’s cale.

Pl- Cﬂln- *

lonr tenements a um auter pur-terme
des. ans, rendant a eux certane
rent annualment durant le terme
fi le rent foit aderere, &c. les te~
nants en common averont un attion
de debt envers le leffee, et nemy di-

vers allions, pur ceo que [alinm

effen * g perfonalty,

nements to another for terme of
yeares, rendring tothema certaine
rent yearely during the terme if
the rent bee behind, &c. the te-
nants in common fhall have an
aCtion of debt againft the leflee,
and not divers actions, for that the
ation is in the per{onalty.

This upon that which hath been faid is evident.

Sect. T 317-
JMES en avowry pur le dit BUT in an avowry for the faid

rent 1ls covient [ever, car
ceo eff en le realtie, come le af-

Sife ¢l Jupra.

Sect.

(Stat. 32. H. 8. Ant. 167. 2. ] TE M, fenants en common

187: de

% Vid. Seft. =2509. 2g90. 247.

264,

L. 3+ 13- 1

* 12 not in L. and M. or Rol.
| ¢re. added in L. and

#¢ £ added in L. and M. and Roh.

but in L. and M,
ROhl

poyent bien faire partiion
enter eux Sis <votlent, coment
que ils T ne ferront compelles de
faire partition per la ley; mes s'us
font enter eux partition per lour

- ‘agreement. et (.‘G?Zﬁ’?zz‘, t1el farz‘z'rfo?z
J

udge en

come ef a

¢/ affets bone,
le liver d'affifes

Inle liver & affifes.

this 1s in the realty, as
1s above.

rent they ought to fever, for

the affife

This being-an addition to Littleton, albeit it be confonant to law yet I omir it,

918

A LSO, tenants in common may

well make partition between
them if they will, but they-fhall
not be compelled to make partiti-
on by the law; but if they make
partition betweene themfelves by
their agreement and confent, {uch
partition is good enough, as is ad-

judged in the booke of affifes.

OF this fufficient hath beene faid in * the chapter of Parceners and Joyntenants,
| This booke is of great authoritic 1 law, and is fo called
19- AL p. 1.°30. All. p- 8. 47 o squfe it principally containeth the proceeding upon writs of aflifc of sovel diffeifin, which

in thofc daycs was feffinnm &' frequens remedium.

Sect.

319-

JT EM, fi comey font tenants A LS O, as there bee tenants in

en common de terres el le-

avantdit,

nements, Sc. come eoft

en mefme le manner y Jont § ae

chattels reals ot perjb;zal.r o Si-

come ** Jeafe foit fait de certaine

terres a deux hbomes pur terme
de 20 ans, et quant ils font de

1 No
, and Rok.

art of this fedlion in L. and M. or Roh. | ‘
§ Pofefions et proprictors added in L, and M, and

common of lands and tene-
ments,&c. as aforefaid, in the {ame
manner there be of chattells reals
and perfonals. As if a leafe bee
made of certaine lands to two
men for terme of 20 yeares, and

when they be of this poffefied, the

ceo

I Ne_not in Robh.



Lib. 3. Of Tenants in‘Common. Seét. 320, 321.
ceo poffeffes Pun de Jes leffees grant -one.of the leflees grant that which

ceo que aluy affiert durant le
terme @ un auter, donque mefine
celuy o que le grant eft fait, et [ qu-
ter tlendromt et occupieront ex

to l{im:bélongéth to another du-
ring the terme, then hee'to whom
the grant ‘is made ‘and the other

thall hold and occypie in com-

. COMIMNOT o

(FRant ceo que a luy affiérf. The fame law it is if the
muake a lealc'of part of the terme, thefecond leflee and the other are tepants in com-
mon, as hath been faid in the chapter of Joyntenants.

mOD- |

The (€5°c.) in thits' Rétion, implyeth

one leflee’ 1n ‘this cafe Vid. Seét. 214,
(Cro. Eliz. 33,
Ant, tga. a;j

other hereditaments whercof men may be tenants in common, whereot futlicient hath

beene faid before.

JTE M fi denx % ont

- tpdyntment le garde
decorpsS deterred un
enfant deins age, et
[un de eux granta a
itm auter ceo que @ luy
affiert de mefine le
garde,donque le gran-
tee, et Lauter que ne
granta pas, averont
et liendront ceo -€n
common, $Gc. h

Seét. 320.

A-Lf@ if two have

joyntly ‘the ward-
fhipof the-body &-land
of an 1nfant within
age, & the one of them
grant to another ‘that
which to 'himfelfe be-
longeth of the fame
ward, then ‘the gran-
tee, and the other

which did not grant,
{hall ‘have and hold

.this 1n common, &c.

Sect. 321. (n)

Tenants
a {eigniory,

H Eveby 1t appearcth, that

there may bee ‘tenants

in coinmon ‘as ‘well of «6. E. 3. tit, Aid,
chattels - reail-entire, as ward-
fhip of the body, &c. as
of chattels -pérfonal, as a
hiwke or =a hotfe. 'If two
in common be of
and -a ward
fall, they are tenants ‘in
common of the wardfhip af-
wel of the body-as'land. -And

o ‘1t 15 1f the -land it felfe

efcheat to them, they-thall-be
Tenants 1n common thereof,
and fo it is of parceners.

En  common, &¢.
Here ({&'c.) unmplyeth any o-
ther entire chattell.

fee iorge . J A4 4450

E N mefine’le maner ¢ff de cha- JN the {ame manner it is of chat-

Vid. devant, Se@. 315,

teux perfonals :  Sicome deux
ont . joyzsz)zeﬂ't per done ou fer
‘achate un chival ou boefe, &e.
et l'un grant ceo que a luy affiert
‘N de mefine le chival ou boefe a
‘un auter: dongues le grantee, &
lauter que ne granta pas, averent
et poffideront ‘tiels chateux perfin-
als en common. § Et en tiéls
.cafes, ou divers perfons ont cha-
teux reals ou perfonels en com-
mon'Q, et per divers titles, fi I'un
de eux moruft, les autcrs gque
Jurvefquont, n'avera ceo per le_fur-

® fogntenants added in L, and M. and Roh,
edate, v L, and M, and Robh.
and M. and Rob.

tels perfonals. As if two have
joyntly by gift or by buying a
horfe or an oxe, &c. and the one
grant that to him belongs of the
{fame'hor{e or oxc to another, the
grantce, and the other which did
not grant, fhall have and poflefle

fuch chattels perfonals in com-

mon. And 1n fuch cafes where di-
vers per{ons have chattels real or

perfondll:in common, and by di-

verstitles,if theoneof themdicth,
the others which (urvive fhal not
have this as furvivor, but the exc-

VIVOT

+ Jogntment not in L. and M. and Robh,

| e mefrne le ebival on boefe, not in L. and M. and Roh.
1 e added in L. and M. and Rob,

5 K

i Joeyntment--joinl=
§ W Es ﬂddud in L,
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7id. devant, Seél. ge 5.

($id. 49-)

fiiob. 120. Plo. 247. 8id. 33

0. 123. 375

(:. Rol. Abr, 741.-Noy, 14.)

ry

(Cro. Jac. 611.)

{(e. Rep. 68. F. N, B. 197.)

8
6.
1. 4. 30.
(). 1

1, Ho 70000 FONCBosago a0 17
¥, 2, Account 1¢4,

in common, hit executors and adminiftrators, againit the other, as baibfl, for receiving more
portion, and againil the execurors and adminiflrators of {uch jointenant o tenantin
the court, where (uch aétion fhall be depending, are empowered te admiaifler
Sce alfo 1. Leos 219,

matters 1o queltion, &,

. 43. E. 3. 34,
13. se. H. 6. 50, 58,
I 17,19, L1 6. 57, 30, H,
0. 2. K. 429,14 L4, 8,18

17. H. b, 33, 21, B. 4.
2. AflL 28, 47. K. 3. ea. b,

Vivor, mes Jes executors celuy que
moruft tiendront et occupieront ces
ovefgue eux que Jurvefquont, fi~
come lour teftator fift ou devoit cn
[a vic, Be. -pur ceo que “lour fitles
Jueront -feve=

& droits en ceo
rals, &c.

rall, &c.

cutors of him which dieth fhall
hold and occupie this with- them
which{urvive,as their teftator did
or ought to have done in his life
time,-&zc.
tles and rights in this were feve-

becaufe -that their ti-

"This is evident enough, and hereof fuflicient hath beene faid before,

Sect. 322.

PUR terme de ans, JTEM en e :r:.:yé | ALSO 1n the cafe a-

{5¢. For one yeare,
‘halfe a yeare, &c. ;

L'un occupre tout
& mift lauter bors .de

-maternlly added, for albeit
one tenant in common take
the whole profits, the other
have no remedie by law

-againft bim, for the taking .
ot the whole profits .1s no -

-ejeCtment: (1) But 1if he drive

.out of the land.anv of the cat-
tell of the other tenant.in
common, or not {uffer him to
cuter or occupy the land, this
is an ejectment or expullion,
whereupon he may have an
ejellione firme, for the onc
moitie, and recover damages
for the entrie, but not for the
meane profits,

EjeCtione-firmze de

Ja motty, 3¢, Here by
this and the other (5¢.)
in thefe two {eétions, are to
~be underftood divers 'diverfi-
ties betweon aélions which
concerne right and mtereft,
(as of e¢jeftione firme, ¢ d-
ment de gard, guare ejecit infra
-terminemt of a chattell real
upon an expulfion or eject.
-ment) and alions .concer-
ning the bare waking of the
profits wiing of the land or
tluing ol trcfpnﬁb upnn the
land, as.here by the examples
doe appeare, for the right
13 feverall, and the taking of
, the profits in common.  The
{fccand diverfity 1y betweene

poffeffion. Thefeare wordg

avantdit, ficomre
deux ont effate encom-

mon pur terme d ans,
&e. l'un occupie tout,
et wmift Lauter hors de
poffeffion et occupa-

twn, &c. donques ce-

de ac'czzpczrz'a;z aAVEra
envers -1 anter érz'gfé

de ejectione firma

de-la mezitie, &S¢.

duy que eft mife bors.

forefayd, as if
two have an eftate in |
common for terme of
yeares, &c. the one oc-
cupy all, and put the
other out of poffeflion
and occupation, hee
which is put out of
occupation (hall have
againft the other a
writ of eeltione firme
of the moitie, &c. :

Seét. 323.

F N mefine le maner

eft, lou deux
teignont- le gard des
terres ou  tenements
durant-le nonage d'un
enfant, fi Lun oufta
[auter de fon poffef-
Jron, il que ¢ff oufte
avera bricfe de ejeil-
ment .de gard de e
moitie, &c. pur.ceoque
ceux chofes Jon cha-
teux realx, et poyent
efire .apportions et
Jevers, &c.  Mes nul
“ action de trefpas,
ceflafeavoir,  Quare

*_'[N the {fame manner

1t-1s where two hold
the wardfhip of lands
or tenements -daring

the nonage of an en-

fant, i1f the one ouft the

other of his poffeflion,

he which 1s oufted thal

have a writ of gect-
ment de gard of the mo-

itie, &c. becaufe that
thefe things are chat-
tels reals, and may be

apportioned and feve-

red, &c. but no a&tion
of trefpalle fvidelicet )

Quare  claufum =~ [uumn

clanfum fuamfregit, fregit, & berdam  fuam
& herbam fuvam, &c. &, conculcavit, & cone

* Tiel added in"L. and M. and Roh.
(1) But now, by the flat. of the-yth of An.chap, 16. vt 29, alinng of account may be maint

COll~-

"

amed by one Jointenantand tenane
than comes to his lare and pro-
common 3 and the auditors appointed by
an oath, and examine the partics touching the
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conculcavit & con= fumpfit,85c.& bujrifino-

fumpfit, &c. & hujuf-
modiactiones, &cc. un
ne poet aver cnvers
[auter, pur ceo que
chefcun de eux poet en-
lrer el occuper €12 Cont-
mon, E3¢. per my et per
tout, les terres &5 tene-
ments ¥ quenux s teig-
nont en common. Mes
fi deux  font  poffeffes
de chattels perfonalx
en common per drvers
titles, ficome d'un cbi-
valy ou boef, ou vache,
&eo fi Tun prent ceo
tout a luy bors de
pofleffionn d'auter, I'au-
ter n'ad nul auter ye-
medte mes de prender
ceo de luy que ad
Jait luy le tort pur
occupier  er  commmon,
Be. quant T i poet
veier fon temps, &c.
En mefme le manner
et de chattels realx,
que ne poyent efire
[evers, ficome en le cafe
avantdit, que deux
Junt poffefle dun gard
de corps dun enfant
deins age, fi Lun prent
Uenfant hors de pof-
‘ﬁﬂﬁﬂ d’auter, [auter
n'ad afcun remedie per
aftun  allion  per la
ley, mes de prendre
['enfant bors de I pof-
Sfefhon  dauter  quaunt

"

i weir Jon temps I

di altiones,Se.the one
cannot have againft
the other, for that
cach of them may en-
ter & occupie in com-
mon, &c. per my S per
fout, the lands and te-
nements which they
hold in common. But
if two be poflefled of
chattells perfonalls in
common by divers
titles, as of a horfe, an
oxe, or a cowe, &c,

if the one take the.

whole to himfelfe out

of the pofieflion of

the other, the other

hath no other reme-
die but to take this
from him who hath
done to him the
wrong to occupie in
common, &c. when
he can fee his time,
&c. In the {ame man-
ner it is of chattels
realls, which cannot
be {evered, as in the

cafe aforefaid, where
two be poflcfied of the

wardfhip of the bodie
of an infant within
age, if the one taketh
the infant out of the
pofleflion of theother,
the other hath no re-
medie by an ation by
the Jaw, but to take
the infant out of the
pofleffion of the other
when he fees his time.

200

chattells reals that are ap-
porticnable or feverable, as

leafes for yeares, ward(hp

of lands, interefl of tenements

by elegir, flatute merchant,

{taple, &c. of lands and te-

nements, and chattels reals

entire, as ward{hip of the bo-

dy, a villeine for yearcs, &c.

for if one tenant 11 common

take away the ward, or the

villeine, &c. the other hath no

remedie by aftion, but he may

take them againe. Another

diverfittic is betweene chat-

tells realls and chattells per-

fonalls, for if one tcnant in

common take all the chat-

tells perfonals, the other hath

no remedie by achion, but he

may take them againe ; and

herein the hike law 1s concer-

ning chattells realls entire,

and chateells perfonall for (Ant. 198. 2.)
this purpofe. But of chat- to-H. 4. “Lrelpas. 178.
tels entire, as of a thip, horfe, **: f.4- 3
or any other entire chattell,

reall or perfonall, no furvivor (Sir Tho. Ray. 15. 1. Lev. 29.}
fhall be betweene them that

hold them in common: and 21 I 4. 11. 12
tenants in common {hall (Ant. See. 311, & fol. 197. b.)

not joyne 1t an eeltione fir- P
m:&';}flﬁr m a writjof g'eﬁ::fnt Aler 7 i 2o JFolr. £ 320
degard, Or a quare ejecit infra
terminum, (5¢, for that thefe
actions concerne the right of
lands which are feverall, _

If two tenants in come 13- E. 3. Bricfebys,
mon be of a mannor, to the (2. Roll. Abr. 566.)
which waife and ftray doth
belong, a ftray doth happen,
they arc tenants In common
of the fame, and if the one
doth take the ftray, the other
hath no remedie by action,
but to take him againe. But
if by prefcription the onc is to
have the firft beait happening
as a f{tray, and the other the
{econd, there an aétion lieth
if the one take that which
pertaines to the other,

If two tenants in common
be of a dove-houfe, and the
one deflroy the old doves
whereby the flicht 1s wholly
Joit, the other tenant in com-
mon hall have an adtion of
treipadle, guare wi & armis
columbare le plI' freeit & du-
contas coltemhas an*r'f{)' JOu Sa
interfectt per o quod - wolatlen

47.E.3.59.hi

columbaris fui 1otaliter amifit: for the whole flight 13 defivoyed, and therefore hee cannot in

® 2o added in L. and M. and Roh.

“} i/ notin Lo and M. or Rol. 1

harre

¢ added in L. and N but notin Rol
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vbayre plead’ tendncie dhcommon. .And {o it is if two tepants in common bee of “a parke,
and one deflroyethiall the deere, an attion of trefpaffe lieth.
© [c] If two tenants in cominoh be of lahd, and of meie ftones ‘pro metis & bundis, 4nd the
one take them up.and carrie them away, the other fhall have an dtion ot trelpafle gudre wi
5 .armis againft him, in like manner as he thall have for defiruétion of doves.
[d] 13. E. 3. Trefpas 212, 19. . [d] If two tenants in common be of a-folding, and the one of them dilturbe the'other to
R.2. Br.g27. 11. E. 3. Trelpas g0} hurdles, he fhall bave-an a&ion of trefpalle guare vi (& arwmis for this difturbance.
a12. Vi. 18. 11 6. 5. . [e]If two feverall owners of houfes have a river in common betweene theih, if one of
{e] 13. H. 7. 26, S . Dy e e .o e e
them corrupt the river, the other fhall have an action upon -his cafe.
[ f]F. N.B. 127, Reg. 163. [f]-1f two tenants in comimon, or jolutenants, be of an'houte or mill, ‘:and ‘it‘fall in decay,
(Aut. 54. b.) - and the one 13 willing to repaire the fame, and the other will not, he that 1s wﬂhnglﬂml} have
A Wntde reparatione !faciendd, and ‘the wric faith, Ad'viparationem & fuflentationém ejufdeiit
-domits tencantur, whereby it appéarcth, that owners dfe in that~cdfe bound pro-dono publico to
-mainetaine houles and mills which ‘arc for habiration and ufe of men,
17. E. 2. tit. Accountea. 8. F.- If onc joihtenant or temant in common dfr_la_nd ‘makcth his companion his baylife
2. Account 115. 30. E. 1. Ac- ot his part, he fhall have an-altioh of account againft -him, as hath bin-faid. Burt although
count 127. 45. E. 3. 10. 47- Lo gpe tenant in comimon or jointenaht without being made baylife take the whole profirs,
3- 22 ‘E 33; £. 3. 91. a%. E‘gg‘ -noaction of account hcth-againft him; for in an achion of account he muft charge him either
20\3 P NREART ";_' 6. 85 2 guardian, baylife, orreceiver, ‘s hath beene 'fiid before, Which'he cahnot'doe’in this
o. E. 4. 25.(Ant. 172. 2. F. N. B. - cafe, ‘unlefle his-companion conftitute’him’his bailife.  And thercfore all thofe bookes. which
118. 1. Roll. Abr. 118. 2. Inft. affirme that an -action-of account lieth by one tenant in common, or jointenant, againit
379-) another, -mufl be intended when the'oiie makéth the other his bailife, for otherwife never his
W. 3. ca. 23, baylife to render an account‘is a'goodiplea,

If there be two tenants in common ' of a woed, turbarie, pifcharie, or the:like, and one
of them doth waftagaint the will of his companion, his companion fhall 'have an action of
wail, and‘hc'that did the waft before judgement, hath eletioncither to'take his part in cer-
taintie by the {herife and the oath of men,&c. or that he grant, that from thenceforth he {lal
not do waft butaccording to his portion, &c. and if he make choice of a certain place, then

[¢] 27. H. 8. 13. 21. E. 3. 29, the place wafted fhall-be afligned to him. [¢] But this éxtebds not to coparceiiers, becaufe
2g- k. 3. 3g. 3. E-2. Wall. 35. they were compellable'to make partition by the common law : and this, as ivis'faid, doth ex-
FoN. B. 59 d-F. N. B. 49- . end a5 well to tenants in'commonand joyntenants for life, as to an eflate of mheritance. But
1f one tenant'in common, or joyntenant of a dove houfe deftroy the whole flight of doves,
-no action of waft doth lie in that cafe upon-the faid ftatute, * us fome doc hold.

It lunds be given to two, 'and to the heires of one of them, and-the tenant for life doth waft,
10. E. 4. 3. b. 22. H. 6. 42. 21. he that hath the inheritnce thall have no altion of wast by the ttatute of Gloucefler, but upon
E.3 47: 17 E. 3. 47 18 E- 4 the'ftatute of-#, 2. -he fhall-have an-altion of watt. 'And it isto'be kiiowhe, that one tensnt
27 28. L. 3. 4. in cothmon may infeoffe’his companion, but not releafe, becaufe'the freetiold is feverall, Join-

tenants ‘may releafe, burnot infeofte, becaufe the-frechold is joynt, but coparceners may both
-infeofte and rejeafe, becaufe their feifin'to fome intents is joynt, and.to fome feverall (1),

4. E. 2. Trefpas 233,
[¢] 1. H. 5. 1. 2. H. 5.3

* 47.E. 3. 22. 50, E. 3. 3-

53- b F. N, B. 59. d.
(2. Rall. Atir. 86. 403,
Ant. 186. b.. Polt. 335. a.)

Sect. 324.

GTED guant un ‘home * woile A LSO when a manwill thewa
monfirer wn'fegffement fait a luy, feoffement made to him, or a
‘ou vn done en le tatle, ou un leafe  gift intaile, or aleafe for life of

ipur terme-de vie d'afcun ‘terres ou
tenements, la'il -divtra, per force de
quel feoffement, done owleas i1l fuit
Sfetpre, &y mes o un woile pleade
un leas ou grant fait a luy de chat-
zel real ou perfonal, la 1l dirva, per
Jorce de quel 1/ Jutt poffeffe, S,
Pluis ferra dit de tenants en
icommon-en le chapter de Releafes -+

et Tenant per e git.

* on pledaunt added in L. and M. and.Rob.

anylands orteneéments;ther’he thal

{ay, byforce of which féoffeimeint,
gift, or leafe, he was feifed, &c.

but where one will.plead a'leafe or
grant-madeto him-of achatellreal
or perfonal, then he fhal fay, by
forceof whichrhe waspoflefied,&c.

More.thall be‘faid of tenants-in
common in the chapters of Re-

leafes and Tenant by Elegit,

::[L ‘]G.Jl.fiﬁ’yft', &, Seifie 18 2 word of art, andin pleading 1s onely applied to a
frechold at leaft, as pofieffe tor diftinction fake 18 to a chattell reall “or perfonall,

N

t et Confirmacions added in L, and M. and Roh.

(1) M. a6, &, 2. Eliz, per cur. If one coparcener in tail levies a fine to another fur conufans de droit, &e. it does not ennre by
avay of releafe, but by quay of yranty and it aoill be o difeontinnance and alteration of the eflate avithout exveutiony becanfe one parce-

uer may eneof) anotbery. aud this is.a - feoffment of record,

L. Nottingh, MS8.

But one way releafe 1o another, amd it caures, per mitter 1¢ droit e
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As if B. plead a feoffement infee, he concludethy Pirtute cujus preedidl’ B. fuit feifitus, (O,
But if he plead a leafe for yearcs, he pleadeth, Firtute cujus pradifius B. intrawity ot fuit inde
poffe frmatis ; and-fo of chattells perfonalls, Pirtute cusus fuit inde poffeffonatus:

And this holdeth not only in cafe of lands or tenements which lie in liverie; but alfo of
rents, advow{ons, commons, &c. and other things that lie in grant, whereot a man hathan
eftate for life or inheritance: o

Alfo when a man pleads a leafe for lifé, or any higher eftate which pafleth by liverie; he
is not to plead any entrie, for he is in actuall feilin by the liverie it {elfe. Otherwife 1t1s

201

(Plow. Com. 503: a. Poft. 303.
a. Plow.:149. b, Poll. 310. bs
Noy 26.)

of a leafe for yeares, bécaufe there he is not actually poffeficd unnll an entrie.

e e niali 4

—

Cuar.s.Of Eftatesupon Condition.Sect.(1)325.

ESTATES qule

bomes ount en
ferres ou tenements *
[fur condition font
de deux maners, {C1-
licet, I ou /s ont
eflate fur condition
en fait, ou fur con-
dition en ley, || .
Sur condition en fait
ef, ficome un home
per fait endent enfe -
offa un auter en jfee §
Sfimple,  refervant a
luy & a fes beires
annualment certaine
rent payable a un

Jeaft, ou a divers
feafls per an, fur
condition que fi le
rent foit aderere, Sc.
gue bien lift al fe-
offor & a ces beires
en mefines les terres
ou tenements de en-
trery, &c. Ou fi terre
foit alien a un home
en fee rendant a iy
certame rent, ¢, &
s'tl bappa que le rent
Joit aderere per un
femaigne apres afcun
jour de payment de

* fur condition not in L. and M. or Roh.
| e not in L. and M. or Roh.

(1) The dofQrine of conditions is derived to us from the feudal Taw. The rents
confidered, and are mentioned by the feudal writers as conditions annexed to his fief,
perform his fervice, the lord might refume the fiel.
for a long period of time, the only conditions that could be annexed to a fef;
were always prefumed by the law j —being incident to, and infeparable from, the eltate of the feudatary,
conditionn, — Afterwards, when other conditions were introduced, the cftates to

are called conditions in law, or implicd . . ‘
¢ fielsi— See Siv ‘T'homas Craig De Ywre Feudaliy lib. 3. dieg 4. feél, 1. |

which they were annexed were ranked among imprope
2, 3. Conditions of this laft fort were called exprefs, or conventionary conditions.
much forced, of the original |1rincip|t: of conditions,
cltates tail, (or rather canditional fees at common law), and fome other modifications of landed property,
I'hefe are often of fuch a nature, ns to make it more natural that a Rranger fhould have the eftate
than the donor § == and that the lord, inftead of being confined to his right of re-
the performance of the condition, or recover from the donee 4 compenia.
But as all thele eftates were introduced as eftates upon conditions, the law, wheye
re it has been altered by a@ of parlinment, confines the donov’s remedy

an cftatea npon condition,

on the non-performance of the condition,
fumption, fhould have it in hia power to compel
tion, or {atisfadtion, for the breach of it,
it {1l coniiders them as conditions, and except whe
to the refumption of the eftate, and gives that remedy only to the

FSTATES which

men have in lands
or tenements upon
condition are of two
forts, vrz. either they

have eftate upon con-

dition in deed, or up-
on condition in law,
&c. Upon condition in
deed is, as if a man
by deed indented en-
feoffes another in fee
fimple, referving to
him and his heires
yearely a certaine rent
payable at one fealt or
divers feafts per an-
num, on condition that
if the rent be behind,
&c. that it fhall bee
lawfull for the feoffor
and his heires into the
{fame lands or tenc-
ments to enter, &c.
And if it happen the
rent to be behind by a
weeke after any day
of payment of it, or
by a moneth after any
day of payment of it,
or by halfe a yeare,
&c. that then 1t fhall
be lawfull to the feof-

1 de—en in L, and M., or Roh.
§ﬁmj:1¢- not in L. and M. or Roh.

that on the non-performance

Lit- Glanvilllib. {0. cap. 8. Braften
lib. 2. cap. 5. 6. 7. &c.

lib. 4. fol. 213. Brit, cap. 16. &
lol. 89. 9g9. 114. 130, 205- 200.
207. 249.

Fleta Lib, g, cap. g. & lib. 5.3 §s
Mirr. cap., 2. {c€h 15. & 17,

SUR Condition.

tleton having before {po-
ken of eftates abfolute, now be-
ginneth to intreate of eftates
upon condition. And a con-
ditton annexed to the real-
tic whereot Littleton here
{peaketh 1n the legall un-
derftanding; ¢ff modus, a qua-
litic annexed by bim that
hath cftute, intereft, or right,
to the fame, whereby an e-
ftate, &c. may either be de-
feated, or enlarged; or created
upon an incertaine event.
Conditio dicitur cam quid in
cafum incertum qui poteff ten-
dere ad cffe aunt non effe con-
ﬁ'f‘tﬂ?"i

Sur condition en fait,
que {’/l‘fdﬁt, that 15, up-

on a condition exprefled by
the partie in legdll termes of
lll'ﬁi I

Ou fur condition en
!ﬁf}’; &e. que ¢ff Jurisy that

1s, tacité created by law
without any words ufed by
the partic,  Againe, Littleton
{fubdivideth conditions in deed
(though not in exprefle words)
into conditions precedent (of o G 1o TS Lan 0 A .
which 1t 1s fad, Conditio adim- / tp St '.& gty STt S £

p/rf*z debet prufqﬂ_a._w _/E'q_zmrm‘ Y oope Jzlis e ,y;'&,{.-;,.ﬁ{f /¢- Mi’;&
¢fledus) and conditions fubic- ‘ﬁfﬁfﬁf)‘/ﬁ,,,{.ﬂ;ﬂwﬁnfﬂ* -

(Plow. 23. a. 1. Roll, Abr. 4204
2 .R.EP- ?g.)

uent. Againe, of conditions ;e . T A
. : AP Lt L, ¥ L+ g
i deed fome beaffirmative, and 2t s & /o ¢

VRN L '
: : A &L T 7 Pyt e - -y
fome in thenegative; and fome FIVL o L7 A ¢ Lo

in the affirmative, which intply ,.-"‘?;:‘ R 17 21t W frhBA """”f"':‘ <
a negative: fome make the u-,/,;‘jmmﬂt.mqhérlﬁ'ﬁf/:/‘ €T A
ftate, whereunto they ave an- 4 S

nexed, voydable by entric or

clayme, and fome make the
cftare

1 ou not in L. and M. or Roh.

and fervices of the feudatary were
If he negle€led to pay his rent, or

But the payment of rent and the performance of feudal fervice were,

and whether they were exprefled or not, they
— fn this fenle they

By an application, in fome refpedlts very
of them the lord might refume his licf
were Introduced

donor and his heira. — Confdered in this fente, the

word Condition hag, In ogr law, a much more contra@led meaning than it has in the clvil law 1 where it fignifies, generally,

all thole paélions, or ngreementa, w
they forefee, thould come to pafa.

hich regulate that which the contradlors have a mind fhould be done, i a cale, which
This is the definition of Domaty Jide a. tite v Je o &

We (sl afterwards have ocenlion

to make fome obfervations on the interference of courts of equily in cafes of conditions,

SIJ



Lib. 3.

Mir. caps 2. feélo 15, &2y,

[2] 40. All. 11.20. H. 6. 30. 31,
0. 11, 7. 7. 1g. H. 0, 76, 20, 1L 06,
qa, eu, H.B6.46. Pl com. Kidwe-
Iy's cale fo. yo. & Hhll ana Gran-
ge's cafe fol. 73.0Voy a3, 1. Roll.
Abr. 459. 460.)

(Perk. {e€t. 827, Noyz23.)

cuale,

. 49. All. 5. 15. Eliz, Di. 329.

[.'] Ht'm”nﬂ'ﬁ eIl 'l:rt‘:rp. 4. & L
Pu. & Mar.

4

Cap. s.

.eftate void 1::/3/5.!‘)%;‘76, with-
.out entrie or. cliime,

Alfo of conditions 1y deed,
fomd bedannexed to therent
«referved out of the land, and
-fome to collaterall adts, &c.

{ome be fingle, {ome 1n the
conjunttive, fome 1o the dif-
junctive, as fhall evidently
appcare 1 this chapter,
where the examples of thefe
divifions {hall be explained
.11 their proper place,

En Ly, &e. of
conditions m law more
:1hall be {aid hereafter 1n this
chapter.,

Sur .condition en
faiteft, ficome un bome

per faut indent, {Sc.
Here Littleton putteth one
example of {lixe feverall
-kinds of conditions, That s,
firit, of a fingle condition in
decd. Secondly, of a condi-
tron fubfequent to the eitate.
'T'hirdly, a condition annex-
ed to the rent, &c. Fourthly,
a condition that defcateth
-the eftate. -Fafthly, A con.
dition that defeateth not the
citate before an entrie. And
Jaltly, a condition in the af-
tirmative, which implicth a
negative,. (as behind orsun.
pald 4mplieth a negative)

Of Eftates

o, ou ter un s
apres afcun jour de
payment de ceo, ou per
* un demy, e, que
adongues -bien  lirrort
ale feoffor ot a les
beires dentrer, &t
En ceux cafes fi le
rent ne_foit pate.a tiel
temps ou devant tiel
zemps limit & [pecifie
deins le condition com-
prifes e
fure, dongues poit le
Seoffor ou fes beires
entrer en tiwelx terres
ou tenements, & eux
en fon primer effate
aver & tener, ef de
CEo ogf/lz e lp jﬁ’gﬁé’e rout
net. Kt off appelle
eftate fur condition,
pur ceo que le flate J
Foffe ot defecfible, f
le condition ne fof

performe, e,

in  his
to have and hold, and

lenden—

Seél, 3235,

for and his heires to
enter, &c. In thefe ca-
fes if the rent be not
paid at fuch time or
before {uch time limit-
ed and {pecified with-

in the condition com-

prifed in the inden-

ture, then may the
feoffor or his heires
enter into fuch lands
or tenements, and them
former eftate

the feoffee quite to
oufte thereof. And it
1s called an -eftate .upon
condition, becaufe that

the ftate of the feoffee
1s .defeafible, if .the
condition bee not per-
formed, .&cc.

w:z. not paid.  All which doc appeare by the exprefle.words of Littleton.

Rend a luy certame rent, Ge.

or m fee,

Here by this (&'c.) 1s implyed for life, instaile,

£t en coft cafe fi le rent ne fort pay.a til temps, e, dongues poet le
ﬁ’{/ﬁ or ou je.s‘ beires entrer, &3¢ By this fection, and by the  (£c.) therein con-

tained, fixe things are to be

under{tood.

Firfl, Where our author faithy /£ le rent.foit arere, that though the rent be behind and

not

paid (4), yet'if the feoffor doth not demand the fume, &c. he fhall never re-enter, becaufe

the land 1s the principall debeory for che rent iffueth out of the lnnd, and.in an aflife for the
rent the land fhall be pur i view,; and-if the land be evicted by a title patunount, the rent s
avoyded, and after fuch eviction the perfon of the teoffee fhall not be charged therewith, for the
perion of the feoftee was only charged with the rent in refpeét of the grant out of the land.
Sccondly, The demand muft be made wpon the land, becaufe the Lind is the debtoy, and
that 1s the place of demand appointed by law (1).
If the king maketh a leafe for yeares, rendring a rent payable at his reccipt at. ¥z /fmin-
Lib. 4. fol. 2. 73. Boroughe’s Sery and after the king granteth the reverfion to another and his heires, the grantee fhall
domand the rent upon the land, and not at the king’s receipt at ¥Wofminfler ; for as the
law without expretle words dorh appoint the Ieflee in the King’s cafe to pay it at the King's
Receipt, fo 1 cafe of a fubject, the law appoints the demand to be on the land.

-1t there be a houle upon the fime he mudt demand the rent at the houte.

And he cannot

demand 1t at the backe doore of the houfe but at the fore doore, becyufe the demand mult ever
be made,at the mott notorious place,  And it is normaterial whether any perfon be ther or no.

Albeit the feoftee be in the hall or other part ot the houle, yet the teoftor neede not [¢] bue
come to the fore doore, forthat 15 the place gppointed by luw, albeit the dooce be open,

un—lenty not in L, and M, or Roh.

(/) It

g Ly added in L, and M. and Roh.

(1) For the place of performing the condition,: few Litts fedl. 3.40. and the commentary on that. fe@ion,



Lib. 3. upon Condition. Se¢t. 325. 502

() If the feoffment were made of a wood enly, the demand muft be made ar the gate of [4] 15 Eliv. Dyer g2,
the wood, or at fome high way leading through the wood or other moft noterious place, And
if one place be as notorious as another, the feoffor hath eledtion to demand it at which hee (Ante 14g a)
will, and albeit the fecoftee be in fome other pait of the wood redic to pay the rent, yet that
fhall not availe him, Z¢ fo de fimilibus.

Thirdly, And it the feottor demand it on the ground at 4 place which 1s not moft noto-
rious, #s at the backe doore ot a houle, &c. and in pleading the fcoftor allendge a demand of
the rent gencrally at the houfe, the {eollec may traverfe the demand, and upon the evidence
1t (hall bee found for him, tor chae 1t was a void demand.

Fourthly, It the rent be referved to be paid at any place from the lund, yeritis in law a Lib. 4. Boroughes cofe fol. 72,
rent, and the fecoffor muft demand 1t at the place appointed by the parties, oblerving thae PL Conn 7o,
which hath beene faid before concerning the moit notorious place.

Fiftly, And all this 1s to be underftood when the feoftee 15 abfent, for if the feoffec com-
meth to the feoffor at any place upon any part of the ground at the day of payment, and offer
his rent, albeit they be not at the molt notorious place, nor at the laft inftane, the feoffor s
bound to receive 1t, or clfe he {hall not take any advantage of any demand of the rent for (Poit. 211, 2.)
that day. (1)

Sixtly, Therefore the pluace of demand besng now known, it is further to be known what (7. Rep. ¢ 8.)
time the law hath appointed tor the fame.  This partly appeareth by that which hath beene
Luft fmad.  For albeit the lalt aime of demand of the reat 1s fuch a convenienr time before
the funne fetune of the laft day of payment as the money may be numbred and received,
notwith{tanding, if the tender be made to bim that is to receive it upon any part of the lind
at any time of the laft day of payment, and he refufeth, the condition 1s faved tor that nime, for (5. Rep. 235 b}
by the exprefle refervation the money 1s ro be paid -on the day indefinttelv, and convenient
time before the laft inflant, is the uttermoit time appointed by law, to the intont (2) thae then
both parties Thould meet together, the one to damand and receive, and the otherto pay 1t fo as
the one. fhould not prevent the other, But it the parties meet upon any part of the land what.
focver on the fume day, the tender fhall {ave the condition for ever for chat time,

And if the refervavion of the rent be (as here Listleson putteth the cafey at certaine feafts, Lib. 5. fol. 114, Wade's cafe.
with condition that if 1t happen the reat to be behind by the fpace of a weeke atter any day PL Conmc thile et Granges cafe
of pavmeat, &c. 1n this cale the feoffor needeth not demand it on the feaft day, but the ur- gf’? 172 2o, M. 6. go. i
cermoft time for the demand 15 a conventent time (as bath beene faid) betore the laft day of H. 7. 3
the weeke, unlefle before that the teoftee meet the feoffor upon the land and tender the rent as
15 aforefaid. (3)

It a rent be granted payable at a certiunc day, and if it'be behinde and demanded that the Mich. 40. & 41. Eliz. inter Stanly
srrantee {hall diftreine for it, in this cafe the grantee need not demand it at the day ; but it he & Read.
demand it at any time after-he {hall diftreyne tor-it, for the grantee hath cleétion in this cafe Lib. 7. fo. 28. Maundes cafe.

ro demand it when he will to inable him to diftreine,

{2. Cro. 19 s 500.}

Ef ey €711 /&73 Prf;;zgr .t;ﬁm‘g aocr, 6995‘, chulﬂrl}f it is true that he that 8. H. . 7. b

entreth for a condition broken fhall be feifed 1n his firft eftate, or of that citare which hee
had at the time of the eftate made upon condition, but yet this favicth 1n many cafes.

1. In.refpedt of impoflibility.  As it a man feifed of lands in the right of his wite, ma- 4 H. 6. ». 1ih. 8. fo. 43. 44
‘keth a feotfment in fee by deed indented, upon condition thar the feoftfec fhould demife the Winninghams cale,
land to the feoftor for his life, &, the hufband dieth the condition 1s broken, in this cafe the 45 H. . ff ?
heire of the hufband thall enter for the condition broken, but 1t is impofhible for hiny to have (Polt 297. b}
the eftate that the teoffor had at the time of-the condition made: ter therein he had but an
eftate in the right of his wite, which by the coverture was diffolved.  And therefore when
the heire hath entred for the condition broken and defeated the feofiment, his cliate doth va-
nifh, and prefently the flate is vefled 1n the wite.

2. In reipect of neceflity, If Cifly que /e atter the ftarute of R. 3. and before the fta-
tute of 27. F. 8. had made a feoffinent in tec upon condition, and atter had entred for the
condition broken § in this cafc he had byt an ufe when the teoffment was made, but now he
$hall be feifed of the avhole ftate of the lund.  So that as in the tormer cafe, the anceltor had
fomewhat at the making of the condition, and the heire fhall have nothing when he hath en-
tred for the condition broken, fo in this cale the feoffor had no cttate or intereft in the fand
at the time of the condition made, but a bare ufe; yet after his entric for the condition broken
he hall be feifed of the whole (tate in the land, and that alfo tor neceflitie, tor by the feof-
ment in fee of Ceffy gue ufe, the whole eflate and right swas devefied out of the feofteess And
therfore of neceflitie the feoffor muft gaine the whole cftate by his entrie for the condition
'‘broken,

Penant in {peciall taile hath #lue, and his wile dicth, tenant tn taile maketh a2 teofiment

in {ee upon condition, the dlue dieth, the condition is broken, the feoflor re-cnters, fiie il il
1
THE Ay

(1) For the difference of the demand to bemade in eafe of a ve-entry-to avoid an eftate, o the forfeitnre of a fum nowmine
pane i and of the demand to be made in cale of an entry todiftraing fee beforeayy. .

(2) Yet the rent is not doe till the 1afl minute of the natural day 3 for if the lefler dies after fun-fct and before midmight,
the rent fhall go to the heir and not to the executors. 1 Saund, 287, Salk. 595, (Note do the twellth o tron.

(3) For there is a material diflcvence between a relervation of a ient payable on a putiealr diy, or within a certain time
after, and a relervation of a rent payable ae a certain day, with a condition, that {1 he hehnd by the (pice ol any given
time, the leor hall enters T both cafes, atender on che firfly or laft, day of payment, oronany of the intermediate days,
to the leffur himielf, cither upon, or out of the land, is good,  But in the former catey it is fuflicient it the leflee attends on
the firll day of payinent, at the proper plice 5 and i the lefTor doca not attend there to vecetve the rent, the condition is {ived,
TIn the latter cafe,. to fave the leale, ttis-not fuflicient that che leflee attends on the vt day of payment, for he mufl equally
attend on the laft day. 10 Repot2ge a0 Plows yo. o by and the enle of Cropp-v. Hambledon Cro, Lliv, 48—t 18 to be ob-
Aerved that it was once doubted, whether proof of actual entry and onflter was neeellary io ciedtmenr, broaght on hreach of a
condition of re-entrys—It was afterwards fettled that it wan not, but that, notwithftanding the confellion of the re-entry, the
demand ol the rent mull he proved,  Anon, 1. Vent,gg8,—lLittle v. Heaton ad Lord Raym, eco. and 4l Salli, 2e9. and (ee
Butrr. 1hgh. 1897, But now, by the 4. Geo, 2. €. 28 fedh 20 landlorda or eflors having o right by Taw to re-enter, for non-
payment of rent, may, without any formal demand, or re-entry, ferve a declaation in cjeflment for the recovery of the dea
mifed premifesy and hall vecover judgment and execution, in the fune manper a i the rentin nrpeear had been nwfully de-
manded, ad 1e-entry made.  And il the JefTee or tenant permits ascemion to be oxeented on fuch judgment, withont paving
the rent and arrears, and full coflts, and withoot filing any bill or hilla for veliel in equety, within fix calendar months attor fuch
execution execnted, he Mall be barred and foreclofed fram oll velictin Iaw or cquity, except by writ of crion for veverfat of
tueh judgment,— By the Hime Latutey eét, 4ty i the tenanty acany time belore the trd i cjeciment, paog or tendors to
cehe Jellor or landlord the whole rent in aveear, with the cofta, or pays fich avrears and eofte into comt, the proceedings
cfeciment hall ceafey and the tenant hall be vedieved Tn oquity, and hokd the Tonds demifed according to the old leafe withe.
out any new leafee  Ton Archer vo Snapp, Andee 341, lord chief Jullice Lee oblorves, that both the comta of Iaw and the
conrty of cquity had, previous to thiw Ratute, excicifed a diferetionnry power ol flaying the lflor tram proceeding at law, in
cafes of forfeiture for non-payment of venty by compelling him to take the money really due to him. “I'he fame obfervation
g made in Bull, Ni Pels 97, 8ee-a. Salks 5970 60 Mods 346 100 Mod, 353 and ad Ve ioz. 5 Wlillon 750 2 Stiae goo,




Lib. s. Cap. 5. = Of Eftates - Sect. 326. 327,

(8. Reps 43. 44 ) have but an eftate for life, as tenant in taile apres pofidility of iffue extin® by the re-entry,
and yet be had an cftate taile at the time of the feoftement, and thazalfo for neceflity.
(Ante 103. a.) 3. In fome cafes the feoffor by his re-entry fhali be in his former cftate, but not in refpeét

of fome collaterall qualities, As if tenant by homage anceitrell maketh a feoffement in fee
upon condition, and entreth upon the condition broken, it fhall never be holden by hamage
anceltrell againe. And {o it 1s if a copihiold efcheate and the lord make a feoftement in fce
upon condition, and entreth for the condition broken.  And the reafon in both thefe cafes is,
for that the cuftome or prefeription for the time is interrupted.

13- éff- 12, (1) Lord and tenant by fealty and rent, the lord is in feifin of his rent, the lord grantcth his

(4 Rep. 9. b) feignory to another and to his heires upon condition, the tcnant attorneth and payeth his
rent to the grantee, the condition 1s broken, the lord diftreineth for his rent, and refcous is
made, he fhall be n his former eftate, and yet the former feifin fhall not cnable him to have
an aflife without a new feilin.

8. H. 7. 7. If tenant in taile make a {coffinent in fee upon condition, and dicth, the iffite in taile within

nge doth enter for the condition broken, he fhall be firft in as tenant in fee fimple as heire to

his father, and confequently and inftantly he thall be remitted.  But if the heire be of full

age, he fhal not be remitted, becaufe he might have had his Sormdon againft the feoffee, and

the entrie for the condition is his owne aét; but more {hall be: faid hereof in his proper place

in the chapter of Remitter.

0. H. 6. 4. It a man nrake a feoftinent in fee of Blacke Acre and White Acre upon condition, &c. and

(1. Roll. Abr. 412.) for breach thereof that he fhall enter into Blacke Acre, this is good.

43- A 47. 13. E. 4 4. 2. . It tenant for life make a fcoftiment in fee upon condition, and entreth for the condition

5 7. b. 39. Afl. 15 11, H. 5. broken, he fhall be tenant tor life againe, but {fubject to a forteiture, for the ftate is reduced,

25, 16. Al 45. but the forfeiture 1s not purced, (2)

(1. Roll. Abr. 856. Poll. g52. a.)

(Polt. 350. b.)

!

R

Sect. 326.

EN mefme I manner off I N the fame manner it is if lands
Jt terres font domes en Je  be given in taile, or let for terme
tarle, ou leffes a terme de vie ou  of life or of yeares upon condi-

* des ans, fur + condition, &¢. tion, &c.
Sur condition, &c, This implyeth the feverall kindes of conditions in deed bea

fore {pecified,

Sect. 327.
Vide SE8b. 2. ET o terre fener - AAES lou feoffment BUT where a feoff-
{g. E. ut. baire 280, 19. R. 2. tanque 1ls  fovent oft fait de certaine ment 1s made of
gffu::;'.”gﬁ'. SJatisfies ou pates de le terres refervant cer~ certaine lands  refer-

rent aderere, Sc. By this  taiy rent, T &e. fur ving a certaine rent,

it is wmplyed, that st fuch appr condition, que fi fe &c. upon fuch condi-
feoffment be mude, referving : . .
[#] 20. E. 3. tit, covenant, 3 (6) (tor cxample) & markes :«“mz‘ﬁza‘ (& L’?"L’?"L’,§ (¢ tion, that if the rent be

rent at the featt Df E:lﬂ’cr, l)z:i"?z /z'rraz‘z‘ d/jf‘? ‘;9}”, behind, that itﬂ]all bf;

1ith fuch a condition as 15 : ,
. 1-“{;1, e fooffor at the €7 | fes bewres d entrer, lawfull for the feoffor

feait tl:ly demands the rent, * & A /(z lerre rener & hiS l'lCi!‘fiS to (-‘.‘.IltCl',

e i o e tangue i Joient Ji- and. to hold the Jand

the fcottor entreth wto the z‘f.y?vs ou f’({}/f,’.f ae e untill he be {atisfied
lands and taketh the profits o p piepere, e, en or payed the rent be-

towards futsiaction. After. . - : .. . .
wards the fcoffee doth ten. C'fiﬂ ﬁ'/_f/-i’/ﬂ /e FW?Z‘/WZ hmde, &c. 11 this cafe

dev the two markes velidue g4y pre, ] lﬂ"ﬁﬁ/f??' if the rent be behind,

of the rent to the teoflor upon , - :
e 1-..1:5, wh .fl‘utifth OO ou fos beres entery e and the feoffor or his

Jigffee

¥ aterme added in T, and M. and Robh, t+ tie] added in T.. and M, and Rob, ‘ 1 & not in L. and M.
§ i added in L and M, |« added in 1., and M. *¥ on la terre tenus de enxe in Laand M.

(1) This is feemingly contradiéied by the authorities cited in the margin, - T thattaken from Lord Coke’s Reports, it is faid,
that Il the lord geants his li-iguury on condition, nnd the tenant pays the rent to the grantee, and afterwardathe condition is
' broken, and the lord diftrung for the forvices upon refeous made, he fhall have aflife, {or the feifin before /s fuflicient."—
e eafe reported in the margin from the Book of Aflizcs i to the fame efle@e—Bat it is to be obferved, that when the lord
dittraing, bis diftrefs amounts to a new entry, This may feave to reconcile the apparent contradiction, i this inftance, between

the Commaentary and the anthorities cited i the margin, ‘ -
(2) Tt may be further obierved, 1R, Vhat as the entry of the feoffor on the feoffee for n condition broken defeats the eftate to

/ M/’ /7 which the condition was annexed, fo it defeats all rights nud incidents annexed to that eftate, as t|nwr_er, &e. and all the mefhe
e v, &7 *incumbrances of the feofllee, See v. Rollo Al 474, 2dly, ‘That every condition mult defeat the entire eflate, and that a cone

ﬁf/fﬁmw.?%” dition cannot be {o framed, ns to make one and the fame cllate in any lands cenfe av to ene perfon, und remain as to another,
At/ . yur ceale for one time, and revive afterwards, 6 Rep-go. b, 41,00 3dly, That u condition annexed to land, eannot he appor-
4’7;. I frees M / ﬂ/ tioned by any of the parties themfelves, {o an 1o become void an to one pat of the land, and to remain good as to the other.

"Thun in the eafe cafe cited by Tord Coliey 4 Rep. 120.00h, o leafe was made for twenty-one yenrsy, of three manors, render-

ing rent for manor A, ol for manor B, sl and for manor C, vob. 1o he paid on a place ont of the fand, with a condition of
vescutry into all the three manors for delanlt of payment of the ventss The Jeflor granted the veverlion of part of the manor
A, to oncund his heirat nnd afterwards granted the revation ol another part 1o anotherand his heies s it wis adjudged that
the fecond grantec thould not enter for the condition broken, becanie the condirion wag entire, and by the fvverance of part of
the reverfion wap deftroyed fn all, But a condition may be apportioned by a& in law.  Sce the inllance put by lord Coke
polt. 2vg. 0, thlr, ‘That pat of a condition may be good and tnother part of it mnr be void In law s an if o perlon maken a
pift in tail to the donor's eldeft fon, remainder to his yonngen fon in tall, with a condition that i the eldeft fonalien in fve, his
eltute thould cealey and the lands fhould remnin to the fecond fon in taily that part of the condition which prohibits the
alicnation made by tenant in tail is good In law, bat that part of it which fays chat wpon fuch alicnation the tanda thall ve-
main over Is vold, and the donor may re-enter,  See Litt, fv&ions 7200 921, 722, 923, and the Commentury page 379, b,
sthly, “Fhat if Ao be tenant for life, vemauinder In contingeney, temainder to B, iu tail, aud A, belore (he contingency hape
pens furrenders his ellate to 13, hia Mrvender bars the contingent vemainder,  Bot i he furrenders on condition, and before
the contingeney happenn, the condition i hroken, and A, enters on the eflate, the contingent vemalnder is revived,  Sce
Thompfon v, Leach. 1, Lovd Raym, 313,



Sek. 728.

Lath beene adjudfged that the

feoffce upon theretufal may en~<

Lib. 3. upon Condition.
feoffee neft pas exclude

heires enter, the feof-

de ceo tout * net, me;s
le feoffor avera & tien.
dra la terre ef prendra
ent les profits tanque <t
t foit fatisfie de e rent

aderere; & quant il

eft [atisfie, donque pott
le feoffee ¥ re-emtrer
en mefme la terre, &
ceo tener || come il te-
noit adevant. Car en
tiel cas Je feoffor avera
§ la terre jforfque en
maner come pur un
diftres, tanque *% 1 fot
Jatisfie de le rent, &c.
coment <t que 1l pren-
dre les profits en e
meane temps Tt a fon

ufe demefne, &e.

fee is not altogether
excluded from this,

but the feoffor fhall
have & hold the land,
and thereof take the
profits, until he be
fatisfied of the rent
behinde; and when he
1s fatisfied, then may
the feoffee re-enter in-
to the fame land, and
hold it as he held it
before. Forin this cafe
the feoffor fhal have
the land but in maner
as for a diftrefle until
he be f{atisfied of the
rent, &c. though he
take the profits in the
meane time to his
owne ufe, &c.

ter into the land, (1) for when
the feoffor is fatisfied either
by perception of the profits or
by payment or tender and re=
fufall, or partly by the one
and partly by the other, the
feofiee may re-enter into the
land. And this is within the
words of Litileton, wiz. (untill
he be fatisfied.) And albeit
the feoffor had accepted part
of his rent, yet he may enter
tor the condition broken and
retaine the land untill he be
{atisfied of the whole. All
which 1s worthy of obferva-
tion,

Et en tiel cafe I

Jeoffor avera la terre
ﬁrﬁzze ern manner Come

un diftrefle tangue il foit

Jatisfe de la rent, &c.
B

y this it appearcth that the
teoftor by his re-entry gain-.
cth no cftate of freehold (2),
but an intereft by the agree-
ment of the parties to take the

(Autrement incafe de obligation
oli debt {ur contratt. Doc. Pla.

109.)

(Sid. 223. 262.344. Plow.524.b.)

profits in nature of a diftrefle. And therefore if a man maketh a leafe for life with = ree
fervation of a rent and fuch a condition, if he enter for the condition broken and take the pro-
fits of the land guon e, e, he fhall not have an afion of debt for the rent arere, for that the
freehald of the leflee doth continue, and thercfore the booke [c] that {eemeth to the contrary
1s falfe printed, and the true cafe was of a leafe for yeares, as it appeareth afterwards in the
fame page of the leafe.

But herein alfo 2 diverfity worthy the ob{ervation is implyed, wiz. If a man make a leafe
for yeares referving a rent with a condition that if the rent be behind, that the leffor fthall re-
cnter and take the profits untill thereof he be fatisfied, there the profits fhall be accounted as
parcell of the fatisfaltion, and during the time that he fo taketh the profits he fhall not have 30- E- 3. 7. Vid. emblable.
an action of debt for the rent for the fatistaction whereof he taketh the profits.  But if the EP}’ fiﬁ 8 4. 43. E. 3. 21. 31. Afl,
condition be that he thall take the profits untill the feoffor be futisfied or paid of the rent, Vid. le flatute de Merton ca. 6.
without faying (thereof) or to the like effe&, there the profits fhall be accounted no part of the and obferve thefe words, quod
fatistaction but to haften the leflee to pay 1t, and as Littloron here faith, that untill he be inde percipere poffint duplicem
fatisfied he fhall take the profits in the meane time to his owne ufe (3).

[L‘J 2, E. 3- fo. 75‘?

valorein, &ec,
Etc. 7. without this word (inde)

JTEM divers pa-
rolx (enter |||| auters)
y Jont, quenx per ver-

tue de eux mefines font

eflates  fur  condition,

un coft le parol §§
fub conditione: i~
come A. enfeoffa B.

¥ deadded in L.oand M. and Roh!
| eomne—rcomene 16 L, and M. and Roh.

M. and Roan.
added in L. and M. aud Roi.

() But there mull be a r:re.vinuﬂ ACtual demand, in the Mme m
wais of apinion, that the {coltor, to entitle himtelf to e

1 que not in 1.oand M, or Roli.

Sect. 328.
ALSO divers words

(amongft others)
there be which by
vertue of themfelves
make ¢llates upon
condition, one is the

word (fub condic. ) asif

. mfcoffe B. of cer-

T queadded in .. and M. and Roh.
S aweralaterre—cco aver in L, and M. and Rob.
d o fou nfe demefue not i L, and M. or Roh.

ERE in this and the

next two {eCtions 1.i1t/e-
ton doth put four examples of
words that make conditions
m deed, and firft Jud condi-
Frone. Tlli:’i iE thc l'ﬂOﬂZ CX-
prefle  and  proper condi.
tion 1n deed, and therefore
our author beginneth with

I,
Talem redditum, G,

This

88 Jub conditione—de condicion in L. and M. and Rob.

I became due, but on the day atter. Hob. 208,

(2) This is fo, tho' the condition be thae the feoffor, hie heira and offi
mantain an cjetment. Saun, 12, . Sid, 344, 34c. T
are mult be taken with relpedl to conditions, or powery of
leflor fhall re-enter; 11, o tpecial condition that he may entey
ity A gencral condition that the lefl:
condition that he may euter, is the fubjedt of the prefent fe&ion.

he lnilkr

(3)C
limited by way of uie,

are, and when they are nat, to be in fatisfadtion of the rent, 18 not

the leflor account to the leffee for the profite of the eftate
he v fatified the rent in arreary and the cofts, chargos,
the poileffion to the leflee, nnd deliver
entry linited by way of ule,

releafe, fine, or comimmon recovery, CONVEeys Nn
of the lands fo conveyed, a certain annual fum
ity be nnpad by a certan time, it thall be lawfal for B, and hio
the tenty and profits of it, wneil the arveara are fatisiled ¢ he
ariginal feliin of the feoflae, relenlee, cotnfor, or recove
Thia ule is immedintely teanslesred into polfellion by
il the pirpole for which it is executed in [ntisfied, nnd then the nfe determines.
for ru.nu to Lry histitle in «jelment, eithey to obtain the

3dy A power of

be «

charged with the payment of it,
gront of a rent to be iffulng out of certain lands,
Krantee may enter, &c. Here there in no feifin in
the veaty andtheretore poflefion i

pafles with it to the aflignee.

the ftatute,

5

anner ag where the condition is
nter by way of penalty,

and cxpences attending hig ¢
tnd pay him the furplus of the
‘Thin takes its eflet from the Statste of Ules ;
eltate to B. and his heiry, to the ule, intent
b and to this further intent

rery (prings up and vetty in the
He liny conlequently o right to take and keep that
By virtite of this eftate he may man
. iC it be with-held from himy, or to reflore ity if it
IRurbed or divelted 3 and if be alligna the annual fum, this vight ol entry, and perception of the rents and profits of the Jands
be made between thincafe and that of a
mation, or covenant, that if the rent be in arrear, the
the grantee on non-payment of
But an interett velts in him when the rent becomes

pofleion of the lands,

But a diftinflion muft
with a provifo, dec)
amy perfon, ant of which an ule can arife to
not in him till he maken an adtual entry,
I arvear, snd he may reduce itinto poffefBon by ejectment.  See LInverhil] «
47 3 Bulltivago. Jemmett. v, Uowf

profits of the eftate and

Have, Cro. Jac. e20,

'y Sid 2230 2610 344, RnymM:N- 158, Saund, 113,

as if A, by
, Aand purpofe, that B may receive, out
and purpofe, that if (uch annual fam, or any part of
alligns to enter upon, and hold poffeflion of, the land, and receive
tey us fuon nothe rent s in arreav, an ufe whichis ferved out of the
perfon to whom the power is given,

(Sce Ant, 82, b.)

(Dycer 138 b))

Sub conditione.
[¢] Maric Dyer 138. 2%. H. 8.
15. 13- . 4. entr. Cong. §7. 29.
AllL 7. 33, Al 11, go. Al 13,
Biacton ubi fupra.  Fleta lib. 4.
ca. 9. Bnt. cap. 36. & ubi (upru.

1 Re-entrepe—entre inl.. and M., and Roh.

"* que added 10 L. and
|1} /es

general, Tloh. 82, 133. Hobart
hould demand the rent not only un the day when

gng, may enfer g and hisintereft goes to his executor. But
 Raym. 1335, 148,
entry, to diflingonith hetween, 1, a general condition that the
and hold until payment or Gitistaction 3 and 111 a power of entry,
i fhall re<enter iy the fubjelt of the toregoing fe@lon  ad, a {pecial
The diftinction when the profits taken by the lefTor after entry
ndmitted inequity, for the courts of equity will always make
during the time of hiv being in pofliion of it, and decree him after
ntry and detention of the lands, to glve

up
the money arifing therveby,

fcoffment, leafe and

rulﬁ:lllnn
(e aleafe

2. Roll, Rep. 22, Poph, 1264



Of Eftates

de cerfaine terre, haben-
dum & tenendum eidem
B.& hzredibus fuis,{fub*
conditione,quodidem B.
& heeredes {yi1 {olvant
feu folvi faciant prafat’
A. & hzredibus {uis an-

nuatim talem redditum,
&c. Enceft cafe fans af-
cun pluis dire le feoffee
ad eflate [ur condition.

- Sect. 329. ‘
Provifo. Vid. feét. a20. Dier. JOROUVI0 femper, quod  JUXY fi les

28 H.8. fol. 13, 27. H. 8. fol. B. folvat, &e. parols  fueront

14 t5. 13 H. 4. Entre Cong. 54 .

Scigmor Cromwell’scafe, lib, 2, Our author puttcth his fZ.t':’/x; PI'OVifo femper,
cafe where a provifo commcth \ .

quod praeditt’ B. fol-

 Lib. 3.

Vid, fel. 323,

Capa 5 ]

This ({5e.) implicth
iny other rent or fum
in grofle, or any colla-
terall condition what-
fogver, either to be
performed by the fcof-
fee, (whercof our au.
thor here putteth his
cafe) or by the feof-
for, and extendeth to
all kinds of condi-
tions in deed, bulore

{pecified.

Sect. 329,330,

taine land, to have andto
hold to the faid B. & his
heires, upon condition
that the faid B. and his
heires do pay or caufe to
be paid to the aforefaid
A. & his heires, yearely
{uch arent, &c. In this
cafe without any more
{faying the feoffee hath

an eftate upon condition.

ALSO if the words

were f{uch, pro-
vided alwaies that the
aforefaid B. do pay or

to. 71. 72. at large. 35. H. 8. tit,
condition: Br. lib. 8. 89. Frances 41gne. And fo it is if 2 man

cales

(2-Rep. o b.)

(*) 27. H. B. x5 &e.
Ita quod.

Fleta Iib, 4. ca. g.
Braéton ubi fupra.

Beitton ubi {upra.

(D}*cr 13. b.)

(Ant. 146. b.)

6. V. 2. EntrieCong. 65, 8. IL. a.

Al 320, adjudged.

by indenture letteth lands
for yeares, provided alwaics,
and 1t is covcnanted and
agrced Dbetween the fuid
partics, that the leffee thould
not alten, and it was adjudg-

vat, {eu folvi faciat
prefato A. talem red-
ditum, &c. ou fue-
ront tielx, Ita quod

ed that this was a condition
by force of the prowifs, and a
covenant Ly force of the
other words (1),

This word prowifo thall be
alfo taken as a limitation or
qualification, as heveafter in
his proper place fhall be faid.
And fomctime 1t {hal amount
to a covenant, All which do
gppeare by the authorittes 1n
the margent, ¥

For the (£¢.) 1a tlits {ec-
tion explanation is made in
the {cétion next before.

Ou fueront irels,
Ita qUOd- This is the third condition in deed, whercof our

prediét’ B, {olvat feu
folvi faciat prefato
A. talem redditum,
&c. en ceux cafes fauns
plurs dire, le feoffee
§ n#'ad eflate forfque
Sur condition ;  iffint
que s ne performaft
le condition, le feoffor
¢t fes Dheires poyent
entrer, &c.

Sect. 330.
J T L M auters pa-

rols  font en un

QIJTOD fi contungat,
(e,

caufe to be paid tothe
aforefaid A. fuch a
rent, &c. or thele, {o
that thefaid B. do pay
or caufe to be paid to
thefaid A. {fuch arent,
&c. 1n thefe cafes
without more {aying,
the feoffee hath but
an eftate upon condi-
tion; {o as if he doth
not performethecon-
dition, the feoffor and

his heires may enter,
&ce.

author maketly mention,

A LSO there bee

other words in

it Sl Ry inr o ThS e the fourth condi- /it guenx  cau-  a deede which caufe
T tion 10 decd fet downe by our 7,
Suyer ct Haresincom. Baneo. oy o0 ’ Jont  les  tenements  the tenements to be

conditionall : As if
upon f{uch feoffment

wnent

D'entrer, &e. Here-  ¢ffre conditionals. Si-
b}f" I 18 that CONE ‘/zz;r ta:/ jc.?./_

cviacent,

* /47 added in L. and M, and Robh. ¥ parols—condicions in L. and M, and Roh. | #'ad—ad in L. and M,

(1) Acc, 1. Roll, Abr. g10. L. 30, tho it ftands indifferent whether it be the fpeaking of the grantor or grantee 5 for in that
crie it Mall be reforred to the grantar, as no condition ¢in be referved U".'F‘-““': hut on the part of the donor, leflor, or feoffor.
Dyer 6. And it is immaterial in what part of the deed the word provifo Rands, and tho' there be covenanta before or after.
1. Rep. 70091, 1, Roll, Abr. 407, Dyer. 311, Bu.t E,uhun it does not introduce a new claufe, and ur'alg ﬂ:rx:cu to qualify or rc!lrniu
the generality of a former clanly, it is bot acondition, Moore 307. 707.—=—We [hould carcfully dittinguith between a condition,
a remainder, and a conditional limitation, We bave fecn that a coudition defeats the whole ellate ; that none but the heir can
take advantage, or enter for the breach of it} and that when he enters he 18 in as of his old cltates  Such is the eafe put by
Littletan of a feoffment in fee, refeeving a yearly renty with a condition that |l‘lhc rent be hghuul, I t Ih.nll be law(il for the feoftor
and bis heirs to enters A remainder is delined by lord Coke, ant. 143:10 be “a remnant of an cliate 1t lands or tenements, ex -
““ peétant on a partienlar eflate, created together with the fame, at the fame time 37 fo that it waits for, and only takes effect
in, pofleifion, on the matural ¢xpiration or determination of the firll t:(}ﬂtt‘ : as if a man limita an eflate tﬂtﬂ-fﬂl' life, and after his
decente 1o 8 fee, this is n remainder @ it does not defene, but it expedln the natural end and expiration of the firll eftate
lmited to Aorhis lifey and when that event happens, not the heir, but a franger has the advantage of it. A conditional
limitation partakes of the nature both of'a condition and a remainder, It is Lo be obferved, that it was underftood hy the ol
lawyers, that whenever either the whole fee, or a particular eltate, as an eftate For Hfe, orin taily was ticll limited, no con-
dition orother quality could be annexed to thia prior dtate to r.lt."h‘ﬂl ity aned pafs the ¢ flate toa lll'nl‘l'ﬂt‘l‘; {ory as @ remninder, it
wae void, being In abridgement or defeatunce of the eftate firft Jimiteds and awa condition, it was void, m no one but the donor
or the heivs conld take advantagze of acondition broken, Illlll‘ the entry of the donor or his heirs unpw_litlnhly tlufcnl}*tl the livery
upon which thevemainder depended. On thefe principleny it wi impollible, by the old law, to limit, by deed, il not by will,
an elate to a flrapger upon any event which went to abridge or determine an eltate previontly limited. But the expediency and
utility of fuch limitations, afifled by the revolution eflected n our law by 'thc llul}lﬂlc 0 Uledy at length foreed them into ufe, in
{pite of the maxim of law, that a tranger cannot take advantage of o condition,  "Thele imitations are now become frequent,
andd their mixed nature has given them the appellation ol conditional limitations vthey fo far partnke of the nature of conditions,
an they abridige or defeat the eftates previoully lmited § and they are Iu'l;u' limitationn, aa upon the contingeney taking place,
the eltate pallew to o Rranger,  Such io the limhation to A for liley in tail, or in 1ce, provided that when C, returma from Rome
it (hall (rom theneeforth ramain to thenfe of By in fees  OF late, howevery it has been frequently argued, that the ditfirence be-
tween a remaindery and what ia generally underftood hY a conditlonal limitation, iunwrulf verbal,  bee Luocas™s Rep, 43130 and
M. Douglas's note to page 727, of his Repos tn.-——-lu:u}dil onto what has been munt[nnud In the coneluding note on 2021.h. refpecting
the prineiple, that when n feaffor enters for a cqnclltluu broken he isin an of his former eftate § it may be oblerved, that when a
tenant for life jolns with n remalnder man i fuffering n common recovery, it s fometimes practited uo a precaution aginft letting

Tt



Lib. 3."
ment un rent of} ye-

ferve al feoffor, &e.

ef puis foit mitte, en

le fait * cefl  parol,

Quod ficontingat red-
ditum predi¢tumare-
tro fore in parte vel
in toto 4, quod tunc
bene licebit ale feoffor

upon Condition. _

a rent be referved to
the feoffor, &c. and
afterward this word
1s put into the deed,
that 1f it happen the
aforefaid rent to be
bebind in part or in
all, thatthenitthall be
law{ul for the feoffor

& his heires to enter,

forhe words of themfelves do
make a condition, and fome
other (whereof our authour
here and in the next fection *

puttcth an example) do not of

themfelves make a condition
without a conclufion
claufe of re-entric: and ma-
nie times (/) makes a con-
dition, and fometimes a2 limi-
tationy, as hereafter fhall be
faid 1n this chapeer.

Incfle porefl donation: mo-
dus, conditio, five canfa, * Sci-

Sect. 330, ,

and -

ct a [es beires d entier,
&c. Ceoeft un fast fur &c. this 1s a deed woe (ut
. . e conditio (grua) cmgfa.

condition. upon condition. Conditioisexplained before.
Modus is at this day properly taken for a modification, limitation, or qualification, for the
whiclh alfo the law hath appointed apt words ; and becaufe Littleton {peaketh of this alfo In
the end of this chapter, 1 will referve this matter to his proper place, where the reader fhall
percetve excellent matter of learning touching this point,

Canfa, the caufe or conflideration of the grant. And herein there 1s a diverfitie betweene 2
gift ot lands, and a oift of an annuitie or {uch like. For example, if a man grant an unnu‘itic
pro und acrd terraey 10 this cufe this word pro fheweth the caufe of the grant, and thercfore
amounteth to a condition; for it the ucre of land be evicted by an elder title, the annuitic
fhall ceale, for coflante canfd coffar effedus.

And {o'ifan annuitie be granted pro decimnis, e, if the grantee be unjuftly difturbed of the
tithes the anpuite ceafeth. And foitis if an annuitie be granted pro confilio, and the grantee
refufe to give counlell, the annuive ceafeth, So if an annuitie be granted gwod praflaret
confilina:, this makes the grant conditionall.

Butit A pro confiliv impenfo, €. make a fcoffement, or a leafe for life, of an acre, or pro
und acré terree, 5'e. albeit he denieth counfelly or that the acre be evicted, yer 4. fhall not re-
enter, for in this cafe therc ought to be legall words of condition or qualification, for the
caufe or confideration fhall not avoyd the ftate of the teoffce ; and the reaton of this diverfitie
1s, forthat the flate of the land 1s executed, and the annuitie executorie.

And yct fometime in cafe of lands or tenemients (can/a) fhall make a condition., As if a
womangive lands to a man and his heires, canfa matrimonii praclocutiy inthis cafeif {hec eicher
marrie the man, or the man refufe to marrie her, fhe fhall have the land agamne to herand
to her heives. [¢] But of the other fide, it a man give land to 4 woman and to her heires, caufa
matrimonit prealocei, though he marrie 1_1:31', or the woman refufe, he fhall not have Ehﬂ lands
againe, for it ftands not with the modeitie of women in this kind, to afke advife of learned
counfell, as the man may and ought : * and the rather for that in the cafe of the woman fhee
may averre the caufe, (for the reafon aforefaid) although it Lic not contained 1n the deed, yea
though the feofement be made without deed. :

Ifa man maketh a teoftementn fee, ad faciendum, or faciendo, or e intentione, or ad effec-
tnm, O ad propofirum, that the feoffee fhall doe or not do fuch an adt, none of thefe words
make the {tate in the land conditionall, tor in judgement of law they are no words of condi-
tion ; and fo was it veflolved, £/ 18, Eliz, in Com. Banco, 1nn the cale of a common perfon ;
but in the cafe of the king the faid or the like words doe creatca condition, and foit isin the
cafe of a will of a common perfon, which cafe I myfelte heard and oblerved,

But for the avos ding of a leafe for yeares, {fuch precife words of condition arc not {o ftrit-
Iy required as in cafe of frechold and mheritance. [ /] Forif a mun by deed make a leafe
of a manor for yeaves, in which there 1s a claufe (and the faid leflee fhall continually dwell
upon the capitall mefluage of the fuid manor, upon paine of forfeiture of the fad terme)
thele words amount to a condition.

And fo it is 1f fuch a claufe bein fuch a leale, Duod non licedir, to the leflec, dare, wendere,
aref concedere flatum, & fub pand forisfalura, this amounts to muke the leale for yeares
defeafible, and fo was it adjudeed in the court of common pleas [ ¢] in queene Elizabet)’s
time 3 and the reafon of the court was, that a leafe for yeares was buta concract, which may

berin by word, and by word inuy be diffolved.
Sect.

to quod (ut) modus eff (fi)

% ceft parol notin L. and M. nor in Roh.

* Vid. Scét. 331,

3. F. 0. 1. Si

Flet. li. 4. ca. g. Braét. 1ib. 4. fo.
213. b,

(5. Rep. g.)

¥ 4. Mar. Dyer 138. b.

Bratt. ubi fupra.

Pro, 24. K. 7. 94.

(Hob. 41. 42. 10. 1{15.442. Pla.
141. 2. 7. Rep. o b, 10, 28. b.
Ant. 144. a. 9. Ren. 0. a. Polt.
237.a.)

9. L. 4. 20. 32. E. 3. Annu. 30.
14. E. 4.4, 15. 1. 4. 2. b, 8. H.
6.23. 5. K. 2.tit. an, 44, 41. E.
3-19. 32- E. 1. Avowrie, 242.

21. K. 4. 49. 22. E, 4. 28. 35.
H. 6. 2. 10. E. g 44, 5. E. 2.
Q. E, 4. 20, 135, L. 4+ 3

Flet. 11. 5. ca. 34. 14. Afl. 1.
go. AllL 13. 3

[¢] 4. E. 2. culin vita 34. tite
Condition Br. 5. H. 4. 1.

* 12. E. 1. 1. feoflfements & faits
114. F. N Bl 205, L. vid. bt
365 Ad faciend’ ea intentione
&c. Dyerig8. 7. 1. 4. 20, 21.
H. 8. tt, eordition 1g. Br, Pl
Com. 142. 38. H. 6. 53. 36. 37,
Dotk & Stud. li. 2. cfd‘gf 237.
M, 8.18.a. g2. L. 3, Breve. 291,
(1. Roll. Abr, jo7. 408. 409. 410,
Moore 57. 2. Leo. 13. 3. Rep. G4,
2. 10. Rep. 42, 2.)

(/] 7. E. 6. Dier, g, «8. H. 8.
Dier. 27, av Sub peena forisfac-
43 | It

Quod non licebit, 3, E. 6. Dy.
G5.60. 4. Mar. 148,

rg] I1il. 40. Eliz. Rot. 1610, in-
ter Liowne and Ayer, Vid, Pl

Com. 12, Br, und Beflone's cale.

I &e. added in L. and M, and in Rob,

in the incumbrances of the remainder an, to annex a condition to the eftate of the hargainee or releafee, who 2 made
tenant to the preecipe, on the non-performance of which his citate is to becomg vod. For it A, be tenant for 2, y
lite, with remander in tal to B, and B, executes leafes, confefles judgments, or otherwife incumbers his <flatea; and Ay, }'La"
altarwards A and B join in Tuffering a common recovery, all the incumbrances of B. are immediately let jo upon the fee 24 '
pawed by the recovery 3 and that fee, and every eftate derived out of it, are fubjedl to them, To avoid which, A, the tenant
tor hfe, Ly leafe and reloife, or by bargain and fale corolicd, conveys the cltnte to the intended tenant to the pracipe, to hold
to him and his affigne during the joint hves of him and the grantor or bargainor 3 with adeclaration, that fuch grant and re-
leafe, or bargain and {ile, is made to cnable the grantee or bargainee to be tenant of the freehold in the propoled recovery ;
and a declaration of the ules to which it is intended, the recovery fhall enure. Then a provilo is inferted, thae if the bar-
rainee or relealve do noty, within fix months, pay the tenant for life yoo,000!. or fome other very large fum of money, the
Lnrp.nin and [ale, or grant and releafe, Mall be void 5 and that it fhall be lawful fur the bargainor or prantor toenter as in his
former oflate. The money 1d not p.'lid at the d.ly np]mintuti 3 andl thvrcnpon the |l-'ll‘g-1|ﬂ and fale, or geant and releafe, i9
vaid, and the bargalnor or grantor becomes [eifed of his ancient life-eftate,  But though the bargain and fale becomes void,
vet, asat the thme of fuing the original writ and the proecipe the bargainee or ruldni_r."_t: Wwis tenant of the freehold, the fub-
fequent ceff.r or determination of his eftite does not impeach the recovery,  For if the perfon againlt whom the precipe is
brought, be at the time when the preeipe is fued, or at any time before judgment, adluat tenant of the freehold, it ia imm.r-
terial what becomes of it afterwarde.  This do&rine has been carrded fo fary that where a tenant to the (reehold was made hy
n fine, and the fine han been reverfed, yet the recovery was held pood.  (See Lloyd vi Kvelyn, 1 Salk. 568, and fee 1, Shower 's
Repe 347. Hob, 262, Noy 116, 1. Mod, 218.)  The recovery therefore in thia cafe ia good j the frechold upon which it wau
tnffered s determined § and the bargainor or grantor comes in of his original efate, and of courle avoidy all the lealen, Judy -
ieentty and other incumbrances of the tenant in taile . The reafon why the conveyance iulmrulu to the bargainee or relenlee die
ving the joint lives of him and the grantor or bargainot, is tu preferve hiv powers by leaving the revetfion in him, — For I]i.p-
puling



Lab. 3.

¥ a=enin L. and M. and Rol.
| e la manuer———Je matere in L. and M. and Robh.

Cap. &.

Of Eftates

Se&. 331&.

Sect. 331.

M ES il eff diverfity pereri-

ter cefl parol (1 contin-

rat, 8cc.) et les parols procheine

avantdits. Car ceux parolx (fi

contingat,8c.) ne Valent riens a

tiel condition, finon que il ad

ceux parolx fubfequents, que bien

lift al feoffor et a fes heires d’en-

trer, &c. Mes en lescafes avant-

dits, 1l ne befoigne per la ley de

mitter tiel claufe,({cilicet) que /e

Jeoffor et fes beyres poyent en-
trer, &8c. pur ceo que ils poyent

Jatre ceo per force des parols a-
vantdits, pur ceo que 15 impreig-

nont ¥ a eux mefmes en ley un

conditton, {cilicet, que le feoffor

et fes beires poyent entrer, &c.

Uncere il eft communement ufe

en touts tiels cafes avantdits de

mitter 1 les claufes en les faits,

fcilicet, file rent fort aderere,&Sc.

que bien Lirroit a le fesffor ct a

Jes betres dentrer,&e. Ef ceoeff
bien fait, a cel intent, pur decla-

rer of expreffer a les lays gents,

que ne font apprifes I en la ley,

| de le manner et le condition de

le feoffement, &Ec.  Sicome bome

JSeifiede terre, § loffa mefme la ter-
re a un auter per fait indent pur

terme des ans, rendant a luy cer-

taiz rent, i eff ufe demtter en le

Jait, que fi le rent foit arere al
Jour de payment, ou per un fo-
maigne ou per un mois, Sc. que

adonque bien lirrait al leffor a
diftreyner,Bc. ** uncore le leffor
foit defireiner de common drore
per le rent arere, &c. coment qiee
tiels parols ne ungue fucront nifes

en le fait, &,

added in L. and M. and Rob,

t des tiels in L. and N, and Roh.
§ come e fi anktenement added in L, and ML and Rol,

BUT there is a diverfitie between
this word ff contingat, £&9¢. and
the words next aforefaid, &c. for
thefe words, /i contingat, &c. are
nought worth to fuch a condition,
unlefle it hath thefe words follow-
ing, That it fhall be lawfull for the
feoffor and his heires to enter, &c.
But in the cafes aforefard, itis not
neceffarie by the law to put fuch
claufe, feilicet, that the feoffor and
his heires may enter, &c. becaufe
they may doe this by force of the
words aforefatd, for that they con-
taine in themfelves a condition,
Jetlicet,  that the -feoffor and his
heires may enter, &c. Yetitiscom-
monly ufed 1n all {uch cafes afore-
faid, to put the claufes 1n the
deeds, fcilicet, if the rent be be-
hind, &c. that 1t fhall be lawfull to
the feoffor and his heires to enter,
&c. And this is well done, for this
intent, to declare and exprefle to
the common people, who are
not learned 1n the law, of the
manner and condition of the
feoffement, &c. As if a man
feifed of land letteth the fame
land to another by deede in-
dented for terme of yeares, ren-
dering to him a certaine rent, it
1s ufed to be put into the deed,
that if the rent be behind at the
day of payment, or by the {pace of
a weeke or a moneth, &c. thatthen
it fhall be lawlull to the lefior
to diftreine, &c. yet the leflor
may diftreyne of common right
for the rent behind, &c. though
{fuch words were not put into the
deed, &c.
1/s

T enla — e v L.and M, Je la in Rob.
w0t

Fﬂﬁﬂ_g A to be tenant for Iife, with the ufual powers of leafing, jninturing, and charging 3 remainder to truflecn to prefurve
contingent semainders 3 remainder to AJs thift and other fonsin tal male 3 remainder to his daughters as tenanls in comnian
in taily with crols remainders in tail between them if more than one, withremainders overs A, and hin daugheers may fuller
a common recovery g and it wil! b::guud againit A, and his daughtere, and their dlues io taily, and the remainders over. But
the eftatea tail of the fons being prior to the eftates of the daughters, and being fupported by the eflate of the trultees for
brefevving contingent remainders, are not, whether veited or contingent, at the time of the recovery alfedted by it. — Bt if
A: granted his whole ,!h’ cftate to the temant to the prmeipe, it might he apprehended, that the powers telating to his eflate,
whether nppendant or m'grufa, would be extinguifiod thereby (See Edwards v, Shater and Tardrels, 4o King ve Melling,
- Ventris ”(’;)r "“d_ﬂ limitation or prant of new poweras wonld be void againtt the fong and the hois male of their bodies.
'_1." prevent this queftion being made, A the tenant for liley, conveys an eflate to the intended tenant o Lhe priceipe, only due
““lll h,lf:r(.t,hu trn.m:) and “"”ler””l‘ll' Or b-’lil'}zninm"u juint lrves. “Uhis continties the old reverfion tn the grantor or bar fﬂinur,
;],?{th{':'ﬁ:‘!‘v;:r‘:;fﬁ?f::;‘r"f‘];"l-f"[‘[K to l[ilﬂ ?rlginjtl eltitte. — T in enltomary in thefe cales to declarey that the tecavery fhall enure
et aten 1‘“"[' t ‘1 l, wrating, ftrengthening, and confiiming the eftute for life of [!Iu rrantor or hnrg.lllnm , dand ul_l othey

' precedent to the eflate in tail meant to he defbroyed, and all powers and privilepges annexed to {fuch eftate for [tfe,

and other precedent eflated. = I'he mode of (uffering vecoveries on a conditional clate ol frehold, wasin ufe fo carly as the
end of the laft century,



Lib. 3. upon Condition. Sett. 332. 2035

Ilz ne beforgne per la ley de mitter tiel cloufe, &c.  Qqa dubitationis
caufi tollend=z inferuntur, communem legem nop ledunt.  Et expretlio eorum qua tacité
infunt, nihil operatur,

Per un 70)35, &5¢. Here albeit the claufe of diftreflc bee added, that if the rent
be bebind by the fpace of a weeke or & moneth, that the leflor mnay diftruine, yet he may
diftrainc within the weeke or moneth, becaufe a diftreflc 1s incident of common right to
every rent fervice.  And the words be in the affirmative, and therefore cannot reftraine that
which is incident of common right,

The ather ({¢.) in this {etion upon that which hath beene fuid are evident.

Sect. 372.
JTEM, [i ® feoffment foit [ait JTEM,ifafeoffment bemade upon

+ fur tiel condition, que fi Je  {uch condition, that if the feoffur
Seoffor paya al feoffee a certaine pay to the feoffee at a certain day,
Jour, &c. 40 l1. d'argent, que a- &c. 40 pounds of money, that
dongue J¢ feoffor poit reentrer,&c. then the feoffor may reenter, &c.
en ceo cas le feoffee eft appell te- in this ciale the feoffee 1s called
nant en morgage, que ¢ff autant tenant 1n morgage, which is as
@ dire en Francots come mort- much to fay in French as mort-
gage, &S en Latin, mortuum va- gage, and in Latine mortuum va-
divm. It i femble que le caufe diun (1.) And it {eemeth that the
pur que il ¢fi appelle mortgage, caule why it is called mortgage
eff, pur ceo que il effoyt en awe- 1s, for that it is doubtful whether
rouft fi le feoffor T woyt payer al the feoffor will pay at the day li-
Jour limitte tiel fumme ou non: mited fuch fumme ornot: andif he
5 5’1l nepaya pas,dongue le terre doth not pay, then the land which
que 7l matter en gage fur condifron 1s put in pledge upon condition
de payment de le moncy, eft ale for the payment of the money, is
de luy a touts jours, & iffint taken from him for ever, and fo
mort || aluy fur condition,Sc. Et dead to him upon condition, &c.
s paya le moncy, donques cft le And 1f he doth pay the money,
gage mort quant ale tenant, ¢,  then the pledge 1s dead as to the

tenant, &c.

ﬁfortgﬂge is dertved [c] f:F‘twn Frcn_ch wn]*ds, vig. morty that is mortnum, and gage, [c] Glaneil. Tib. 10. cap. 68. &
that is wadiim, or pioaus. And 1t s called 1n Lanne mortenm wadiem, or .?‘Jfﬂl:_;’;"ﬂg‘fftﬂ!- Now hb. . 3. cap. 20, 27.
it 15 called here mortgage, ov mortunm wadium, both for the reafon here expreficd by Lit-
tleton, as alfo to diﬁiuguiih it from that which 1s called @/ovum wadivm.  Fiowm autem di-
citur wadium, quia nunqunam maritur ex aliqud parte quod ex fuis proventions acquiratur. Asita
man borrow @ hundred pounds of another, and maketh an cftate of lands unto bim, unrill he
hath received the fud fumme of the flues and the profits of the land, fo asin this cafe nei-
ther money nor land dicth, or is loft, (whereof Littlcton hath fpoken [4] before in this [d] Vid. Sett. 327.

chapter) and thercfore 1t 1s ¢called wivwm vadium.

Scdt, 331,
* afrun added in Roh. but not in L, and M. + a afeun bome added in Roh. but not in L. and M, 1 oy
poety in L, and M. and Rob. | aluy fur comtitiony &, Lt 5°il paya le smoney dont eff le gage mort, not in L. and M.

IIOI' R’Oh' \

(1) Few parts of the law lead to the difcuflion of more extenfive or ufeful learning than the law of mortgages. The nature
of thefe notes neither requires nor admits more than fome few general obiervations upon the origin of mortgages j—what con-
ftitutes a mortgage 3 — the different eftates of rthe mortgagor aud mortgagee, and the nature of an equity of redemption.—
As to the origin of mortgages ;—{rom what ig faid of them in this chapter, it appears, that they were introduced lefs upon the
model of the Roman gugna, or bypothera, than upon the commaon law doQrine of conditiona,  As to what conflitutes a
mortgage ;—no partictlar words, or form of conveyance, are neceflury for this purpofe. It may be laid down as a general
rule, and fubject to very few cxceptions, that wherever a conveyance or afignment of an cflate, is oviginally intended
as a fecurity for money, whether this intention appears from the deed itfelf, or by any other inftrument, it is always
confidered in equity as & mortyage, and redeemable 3 even though there is an exprefa agreement of the parties, that
it fhall not be redeemable, or that the right of redemption hall be confined to a particuim time, or to a particular defeription
of perfona. Sce Newcomb vo Bonham, 1, Vern, 7. 214, 2. Ca, in Chan. ¢8 159. lloward v. Harris, 1. Varn, 33+ 190,
2. Ca, in Chanc. 147, Talbot v. Braddyl, v Vern. 183, 394. Barpel v. Sabine, 1. Vero. 268, Manlove v. Bell, 2. Vern, 84,
Jenninga v. Ward, ibid. 5200 Price v, Perrie, 2, Freeman 258, Francklyn v. Fern, Barnard, Cha. 30. Clinch vo Wetherby, Cal,
temp, Finch, 376 Cooke v. Cookey 2, Atk 67, Mellor v. Lees, 2, Atk.494. Cottiell vo Purchale, Caf, temp. Talbot, 61,
As to the nature of the eltimen of the mortgagor and mortgagee, it was not, tll lately, acenrately fettled. 1t was formerly
conteniled, that the mortgagor, after forfeiture of the condition, had but 4 mere right to redice the etate back to his pwn
pofleMMion, by payment of the money. It is now eftiblifhed, that e mortgagor has an aflual eflate in cquity, which may
be devifed, granted, and entaded § that the entails of it may be barrod by fi e and recovery 3 but that he only holds the prf-
feMon of the langd, and reccives the rents of ity by the will or pernnflion of the mortgagee, who may by cjeéiment, without
giving any notice, recover agnnfl him or his tenant,  In this refpedt the eftate of a mortgagee 19 inferior to that of a tenant ot
wille In equity, the mortgagee is conlidered as holding the lands only as a pledye ov fecarity for pa¥munt ol s money. Hence
A mortgage in fee s conlidered only as perfonal eftate in cquity, though the legal eflare vells in the heir in point of law
Hence allo a mortgagee, though in poflellion, will, in eafe of 4 hving vacanr, be compelled o equity to prelent the nomi-
pre ol the mortgagor to ity—-cven though nothing et the advow{on s moitpaged to lim, On the fame prineiple theve is a

Polfiflio fratris} and tenantey by the curtely, of an cquity of redemption.  Cafborne v. Scarfe, 1. Atk, 603, Keeche v. Eurnu.
§ N QUK



Lib. 3. Cap. 3. Of Eftates

Se&. 331&-

Sect. 331.

MES i eff diverfity pereni-
ter ceft parol (11 contin-
gat, &c.) et les parols procheine
avantdits. Car ceux parolx (fi
contingat,&c.) ne valent riens a
tiel condition, finon que il ad
ceux parolx fubfequents, que bien
it al feoffor et a fes beires den-
trer, &c. Mbs en les cafes avant-
aits, il ne beforgne per la ley de
mitter tiel claufe,({cilicet) que le
Jeoffor et fes beyres poyent en-
trer,&c. pur ceo que ils poyent
Jatre ceo per force des parols a-
vantdits, pur ceo que 115 unpreig-
nont ® a eux mefmes en ley un
condition, {cilicet, que le_feoffor
et Jes beires poyent entrer, &,
Uncore 1l eft communement ufe
en touts tiels cafes avantdits de
mitter ¥ les claufes en les faits,
fcilicet, ile rent foit aderere,Se.
que bien lirvoit a le fesffor et a
Jes beires dentrer,8c. Ef ceoeff
bien jait, a cel intent, pur decla-
rer et exprefler a les lays gents,
que ne font apprifes § en la ley,
| de le manner et le condition de
le feoffement, &Sc.  Sicome home
JSeifede terre, § leffa mefine la ter-
re @ un auter per fait indent pur
terme des ans, rendant a luy cer-
tain vent, il eff ufe de mitter en le
Jait, que fi le rent foit arere al
Jour (g payment, ou pcr un fo
maigne ou per un moss, Ec. gue
adonque bien lirrott al leffor a
diftreyner,Se. ** uncore le leffor
foit defireiner de common droit
per levent arcre, e, coment gue
tiels parols ne ungue fucront nijos
en le fart, &,

UT there isa diverfitie between
this word /i contingat, &¢. and

the words next aforefaid, &c. for
thefe words, /i contingat, {Sc. are
nought worth to fuch a condition,
unlefle it hath thefe words follow-
ing, That it fhall be lawfull for the
feoffor and his heires to enter, &c.
But in the cafes aforefaid, i1tis not
neceflarie by the law to put fuch
claufe, feificet, that the feoffor and
his heires may enter, &c. becaufe
they may doe this by force of the
words aforefaid, for that they con-
taine in themfelves a condition,

Jeilicet, that the -feoffor and his

heires may enter, &c. Yet it is com-
monly ufed 1n all fuch cafes afore-
faid, to put the claufes in the
deeds, frilicet, 1f the rent be be-
hind, &c. that 1t fhall be lawfull to
the feoffor and his heires to enter,
&c. And this is well done, for this
intent, to declare and exprefle to
the common people, who are
not learned in the law, of the
manner and condition of the
feoffement, &c. As if a man
feifed of land letteth the fame
land to another by deede in-
dented for terme of yeares, ren-
dering to him a certaine rent, i1t
is ufed to be put into the deed,
that if the rent be behind at the
day of payment, or by the {paceof
a weeke or a mouneth, &c. that then
1t fhall be lawiull to the lefior
to diftreine, &c. yet the lefior
may diftreyne of common right
for the rent behind, &c. though
fuch words were not put into the

deced, &c.

Iis
¥ a—enin Loand M. and Rol. t Jes ticds in L. and MM, and Roh. 1 enla — e inL, and M, Je Zain Roh,
| e la manner—=—le matere in L. and M. and Rob. § comie e franktencment added in L. and M, and Rob, Y.

added in L. and M. and Robh.

pofing A. to be tenant for life, with the ufual powers of leafing, jointuring,

contngent rematnders 3 remainder to ACs ilt and other funs in tul male :

and charging; remainder to truflecs to prefirve
remainder to his elsughters as tenants in commug

in Lail, with crols teminders in tail between them i more thap oney, withremaindurs over s A, and his danghrers may fuffer
A common recovery §oand v will be good againft A, and his davghtere, and their ey in teily, and the weaninders over. But
the ‘ulhltra tail ‘nf the fona being prior to the eflates of the daughtere, and being fupported by the eftate of the truilees for
preferving contingent remainders, are not, whether velted or contingent, at the time of the recovery afleded hy it, — But if
A. granted his whole life eftate to the tennant to the pricepe, it might be apprebended, that the powers relating to his eflate,
whetber nppendant or in grofs, wonld he extinguifhod thereby (See Edwards v, Slater and Hardreln, gro, King v, Melling,
1. Ventris zzﬁ.-), and a limiration or grant of new powers wonld be void againit the fous and the heirs male of their bodueg,
I'o prevent this queftion being made, A, the tesnt for life, conveys an eflate to the intended tenant to the priccipe, only due
Ying his (the tenane) and the pravtor or bargainor’s joine bves,  “Uhis continuen the old reverfion in the grantor ar har oy,

and preferves the powers relating to his oripinal eRate, — It s enftomary in

thele cafes to declarey that the recovery thall enure

I:illl‘hﬂ frit pl.lﬂt' for {‘ul*t'{:ll'.lul'rlt.i”lh Iﬂl't'u}:tlu'ning, and canfhy min;.r Lhe eftute for hife of rhe grantor or (hll'g-lilhll ’ And all other
f’ .1|n.n precedent 1o the eilate ||'1_tn|| meant to be defhoyed, and all powerd and prvilepges annexed to tuch ellate for lile,
and other precedent ellaten, ~ The mode ol Iflering vecoveries on a conditional eilate of frechold, was in ufe {o catly as the

end of the Jall cuntury.



Lib. 3. upon Condition. Selt. 3132, io-5

Iz ne befoigne per la ley de mitter tiel cloufe, Ec. Que dubitationis
caufd rollend inferuntur, communem legem nop ledunt.  Et expreflio corum qua tacité
infunt, nihil operatur,

Per un noys, &e. Here albeit the claufe of diftreflec bee added, that if the rent
be behind by the fpace of a weeke or 4 moneth, that the leflor may diftraine, yet he may
diltrainc within the weeke or moneth, becaufe a diftrefle is incident of common right to
every rent {ervice.  And the words be in the aflirmative, and therefore cannot reflraine that

which 1s incident of common nght,
The ather ({c.) 1n this fection upon that which hath beene fald are evident.

Sect. 3172.
JTEM, [i * feofment Joit fait JTEM,ifafeoffmentbemade upon

+ fur tzel condition, que fi le  {uch condition, that if the feoffor
Seoffor paya al feoffee a certaine pay to the feoffee at a certain day,
Jour, &c. 40 & d'argent, que a- &c. 40 pounds of money, that
dongue le feoffor pott reentrer,&c. then the feoffor may reenter, &c.
en ceo cas le feoffee eff appell re- in this cale the feoffee is called
nant en morgage, que eff autant tenant 1in morgage, which is as
@ dirc en Francors ccme mort- much to fay in French as mort-
gage, &5 en Latn, mortuum va- gage, and in Latine mortuum va-
divm. Et i/ femble que le caufe dium (1.) And it feemeth that the
pur que il coft appelle mortgage, caufe why it is called mortgage
eff, pur ceo que il offoyt en awe- 1s, for that it is doubtful whether
rouft fi le feoffor § voyt payer al the feoffor will pay at the day li-
Jour limitte tiel fummne ou now : mited fuch fummeornot: andif he
& 5’2l ne paya pas,dongue le terre doth not pay, then the land which
que if mutier en gage fur condition 1s put in pledge upon condition
de payment de le money, eft ale for the payment of the money, is
de luy a touts jours, & iffnt taken from him for ever, and fo
mort || @ luy fur condition,&S¢c. Et dead to him upon condition, &c.
s'i paya le moncy, donques ¢ft le And if he doth pay the money,
gage. mort quant ale tenant, Ge.  then the pledge 1s dead as to the

tenant, &c.

J}[ﬁ?? fgﬂgﬁ’ 15 .dCI'vad [¢] of two Trench words, wiz. mort, that is morswumy, and gage, [} Glancil. lib. to. cap. G8. &
that 1s wadiity O pfg?m!. And t1s called i Latne worteum f:':m’.':uﬂ, OF norgagziivils Now L. 3. cap. 20, 27.

it 1s called here smortgase, or mortunm wadium, both tor the rcafon here expreficd by Lit-
tleton, as alfo to dithnguith it trom that which 1s called @ivwm wadinm.  Fiouwm autem di-
citur wadiunty quia nunguam maritur cx aliqua parte quod cx fuls proventibus acquiratur.  As if a
man borrow a hundred pounds of another, and maketh an eftate of lands unro bim, untill he
hath reeeived the faid fumme of the flues and the profirs ot the lund, {o as in this cale nei-
ther moncey nor land dicthy or 1s loft, (wherecof Lattlcton hath fpoken [d] betore in this [4] Vid. Sect. 327

chapter) and thercfore it 1s called vivnm wadinu.

Secly 333,
* afrun added in Roh. but notin L. and M. + a afenn home added in Roh, but not in L. and M, | aroypin
poet, in L, and M, and Robh. N\ a luy fur condition, &e, It s°il papa le snoney dont eff le gage morty not in L, and M.
nor Rol. |

(1) Few parts of the 1aw lead to the difeuflion of morve extenfive or ufeful learning than the law of mortgages. The nature
of thefe notes neither requires nor admits more than fome few general obleivations upon the origin of mortgages j~~what con-
ftitutes a mortgage y — the different eflates of rhe mortgagor and mortgagee, and the nature of an equity of redemption.—
As to the origin of mortgages j—{rom what is faid of them in this chapter, it appears, that they were introduced lefs upon the
model of the Roman gugnes, or bypotheca, than upan the common law dofrine of conditiona.  As to what conflitutes a
mortgage ;—no particulay words, or form of conveyancee, are neceflary for this purpofe. It may be Iaid down as a general
rule, and (ubjedl to very few exceptions, that wherever a conveyance or affignment of an «flate, is originally intended
as a fecurity for money, whether this intention appears from the deed itfelf, or by any other infirument, it ia always
confidered in equity as a morteage, and redeemable; even though there is an exprefs agreement of the partics, that
it fhall not be redeemabley, or that the tight of redemption hall be confined to a particuln time, or to a particilar defeription
of perfons. bSee Newcomb . Bonhamy, 1, Vern. 4, 214. 2. Ca, in Chane ¢8. 159. Jloward v. Harris, 1. Van, 33. 1go.
a. Ca,in Chance vgg. ‘Talbot v, Braddyl, 1 Verno 1840 294, RBarrel v Sabine, 1, Verns 268, Manlove v. Bell, 2. Vern, 84,
Jennings v, Ward, ibid. 520, Poce v, Perriey 2, Freeman 258, Francklyn v. Fern, Barnard. Cha. 30. Chinch v. Wetherhy, Caf.
temip, Fineh, 376, Cooke v. Cookey 2, Atk 67, Mellor v Lees, 2, Atl.494. Cottietl v Parchale, Cafl temp. Talbot, 61,
As to the nature of the eftates of the martgagor and mortpagee, ie was not, bl lately, accurately fettled. 1t was formerly
contended, that the mortgagor, after forfeiture of the condition, had bhut a mere right 1o reduce the efitate back to his own
poflfeflion, hy payment of the money. It is now eftiblifhied, that the mortgagor has an adlual cfiate in cquity, which may
be devifed, granted, and entailed 3 that the entails ot it may be harecd by i e and 1ecovery 3 hut that he only holds the pe -
feflion of the land, and veocives the veats ol ity by the will or perasflion of the mortgagee, who may by cjectment, without
giving any notice, recover agolt him or his tenant, 1o this relpedt the eftate of o mortgagee is inferor to that of a tenant at
wills In equity, the mortgagee is conlidered as holding the lands only as a pledye or fecurity for pn'{nwnt ol s money, llence
a mortgape in fee i conbidered only ae perfonal eftate in equity, though the legal eliare velts i the heivin point of law
Hence alto a mortgapeey though in potleflion, will, in cafe of o hving vacant, be compelled in equity to prefent the nomi-
pee of the mortgagor to ity—=cven though nothing but the advowf{on 18 mortgaged to lime On the fame prineiple theve is a
pefifio fratrisy ind tenantey by the curtely, of an cquity of redemption.  Cafbarne v. Scarfe, 1. Atk, 6o3. Keeche v. Name,

$ N Doug.



Lib. 3. Cap.5.  Of Eﬁates Secl. 333, 334

Sect. 333
]TEM Jficome home poit faire A LSO, as 2 man may make a

Jeoffment en jfee en mort- feoffment in fee in morgage,
gage, * tffint bome poit faire done f{o a2 man may make a gift in tayle
en taile en morigage, & un Jeas in morgage, and a leafe for terme
pur terme de wvie, ou pur terme of life, of for terme of yeares in
des ans en mortgage. ++ Et touts morgage. Andall {uch tenants are
tiels temants font appels te- called tenantsin morgage, accord-
nants en mortgage, folongue ing to the eflates which they
Jes eftates que ils ont en la terre, have in the land, &c.

e,

This feCtion upon that which hath beene faid needeth no further explication,

Se&t. 334.
UE ¢ feoffor pa- JTE M, [ feoff- A LSO, if afcoffment

tera a tiel jour, ment  foit fait en be made in mor-

illbi{?}.u{:u;.ﬂ%b. Frances’ cafe. €5 Albciu:{1 conditions  #lortgage fur cgrza’_f- gage upon condition,
bec not favoured, yetthey 75, = gye Jp feoffor that the feoffor fhall

are not alwayes tuken lite- .
vally, but in this cafe the paycra {1e/ _/z'zmme a pay {fuch a {umme at

‘law enableth the heire that 2‘2'(’/]‘02(}’, &e. come ¢ff {uch a day, &c. as 1s

was hot named to periorme
e condition for foure cau. t enter eux per lour betweene them by

27. H. 8. 19. b.

fcsigr{% Bt thore Jait endent accorde their deed indented

r gcaule there 1s a TN v e

(Polt. 215. ba) day limited, fo as the heire O} lumit, coment que fe agreed and limited,
commeth within the time feoffor moruft devant although the feoffor

. limited by the condition, for /e jc?z{f e ﬁc‘l}/fﬂz‘?ﬂl‘, dyeth bhefore the day

otherwifc he could not doe )
‘it, as fhall be faid hereafter OC. wncore file beire|| of payment, &c. yet

in this chapter. le feoffor paya mefme 1f the heire of the

Secondly, For that the
condition ééfcends unto the le_/izmwe § de noncy & feoftfor pay the fame

heire, and therefore the law  p57¢ 7720 /6 iﬁ&’?‘ a /ﬁ’ fumme ()f money at

that giveth him an intereft . : ’
1n the condition, giveth him ﬁ?ﬁw’ ou tender a the fame dﬂy to the

an abilitic to pertorme it.  Juy les densers, et le feoffce, or tender to
Thirdly,Forthat the feof- - o5 200 ro0 pefufa de him the money, and

fee doth receive nodammage :
or prejudice therby (all thele  7ecerver, donque port the feoitec refufe to

veafons are exprelly to be [hojre entrer en le ter- reccive it, then may

colleCted out of the words . .
of Littlcton). And thele yes el uncore le con- the heire enter 1Nnto

things being obferved, ditio7 gﬂ, que ﬁ /e the lnnd; and yet the

“.ul;"l‘r,‘]';‘ﬁng’;g"“gf :E;cs;;é’fl Seoffour  payera tiel conditionis, that if the

tion fhall be performed. And  fimme a tel jour, &e,  feoffor fhall pay fuch

wheretis here foid, that the e fonfant menti-  a fumme at fuch a day,

heire maytenderaljour affi /e ‘o .
&'ce herein is implyed, that 0% en  le condition &c. not mukmg men-

d afcun

¥ [fint bome poit fuire done en tnile en morigage, not in L, and NI, or Roh. 1 Et not in L. and M. nor Roh.
1 enter—pereatery, L, and M, and Roh. | @ added in L. and M. and Roh, § oe moncy notin L, and

M. nor Roh.

Doug. 2:.  Mofs v. Gallimore, ihid. 266. Amherft v. Dawling, 2. Vern. gor, Gally v. Selby, Stran. 403. Gardner v.
Griflith, 2. P. Will, go4. Mackenzie v. Robinfon, 2. Atk. ss9. — In this light thc legillatare hire viewed the different
eltates of mortgagor and mortgagee in the flarutes of the 4th of Will, and M. ¢, 25. and 9. Ann. ¢ g.~— Agto the
nature of an equity of redemption ; —originally there was no right of redemption in the mortgagor. Lord Hale, in
the cafe of Rofe Cartick v. Barton, 1.Chan. Ca. 219, lays, that in the 14th year of Richard J1. the parliament would not
ndmit of redemption,  Sce the printed Rolls, vole 3. p. 229, Tt was, however, admitted not long alter.  But after its admif-
fion, if the money was not paid at the time appointed, the eftate became liable, in the hauda of the mortgagee, to his legal
charges, to the dower of his wife, and to efcheat § and it was an opiniony that there was no rcdemption apgninft thofe who
came in by the pott.  Thisintroduced mortgages for long termo of years.  Thefe are attended with this pargicular advantage,
that on the death of the mortgapee, the term and the right in equity to receive the mortgare delit vell in the fame perion :
wheraan, in cafen of mortgages in fee, the eftate, on the death of the mortgagee, grocs 1o hia heiry, or devifee, and the mao-
ney in payable to his executor or adminiflrator,  “I'his produces a feparation of rights, that is often attended with great incon -
venience, both to the mortgagor and mortgagee,  Ou the other hand, in cale of mortgages for years, theve Ta this defiél, that
if the eftate s forectofed, the mortgagee will be only intitled for his term—"T'0 gaard pgatnfl whieh, it has been thoughe ad -
vifeable Lo make the maorvtgagor covenant, that, on nonpayment of the maney, he will not only covlivm the term, but con-
vey the frechold and inheritance to the mortgagee, orag he fhall appoint, difcharpred ol all equity of redemption.  T'he Jif-
it'll'cnlclt: l:'ctw.vat:tn a trull and an equity of redemption, is oblerved by lord Hale in the cale of Yowlett and the Attorney-gence-
ral, Hard, 46¢.

( ) Vo Toas, Yaco After covenant to fland feived to the wfe of B. and bis beira, avith provifs of revocation on payment to B. and
bis offigns § B dies 5 be may tender to the beiry and reawke.  Adtlen's cafey Leyy 550 b HAL AISS,
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le. 3
d'afcun payment d'e-
fire fait per fon betre,
mes* pur ceo que le
beire ad tnterefle de
drott en lv -condition,
&c. et lentent fuit
Jorfgue que les deni-
ers forromt pates al
Jour aflefe, &e. & L
Jfeoffee ' ad pluis dam-
mage, [; i fort pay
perl beire, que sl fut
pay per le pier, .
et pur ceft caufe, file
beire paya les deni-
ers, o tendera Jes
deniers a le jour af-
Jeffe, e, et Pauter ceo
refufa, il poet entrer,
&c. Mes fi un effran-
ger defa tefle demefne,
que n ad afcun inter-
effe, &c. wvorle tender
les * avantdits dem-
ers al feoffee a le jour

affeffes le feaffee n'eft

“+ pas tenus de ceo re=
CeIVer.

upon Condition.

tion 1n fhe condition the executors or admini-

of any payment to bee
made by his heire, but
for that the heire hath
intereft of right in
the condition, - &c.
and the intent was but
that the mony fhould
bee payed at the day
affefled, &c. and the
feoffece hath no more
lofle, if it be paid by
the heir, thenifit were
patd by the father,
&c. therefore if the
heire pay the morey
or tender the money
at the day limited, &c.
and the other refufeit,
he may enter, &c. But
if a {ftrangerof hisown
head, who hath not
any 1ntereft, &c. will
tender the aforefaid
money to the feoffee
at the day appointed,
the feoffee is not
bound to receive it.

ftrators of the morgageor, or
in default of them the ordi-
nary may alfo tender; as fhall
be {aid [ f] hereafter in this
chapter. But what if the
condition had beene, if the
morgageor or his heires did
pay, &c. and hee dyed before
the day without heire, fo as
the condition becamie impof-
fible; here it is to be obferved,
that where the condition be-
commeth impofiible to be per-
formed by the a&t of God, as
by death, &c. the {tate of the
feoffec fhall not be avoyded,
as fluall bee faid hereafter n
this chapter. And therefore
the law herc 1inableth the
keire (of whoinr no mention
was made 1n the condition)
to performiec the condition;
lealt the inheritance fhould
be loft, wherein divers diver-

. {ities are worthy of oblerva.

tion. (1)

Firft, bctweene a condi-
tion annexed to a ftate in
lands or tenements upon 2
feoftment, gift In raile, &c.
and a condition of an obli-
gation, recognizance, or {uch
like. [g] For if a condition
annexed to lands bec poflible
at the making of the condi.
tion, and become impoffible by
the act of God, yet the flate
of the feoffee, &c. fthall not bee
avoyded. As if a man ma-

keth a feoffment in fec upon condition, that the feoffor fhall within onc yeare goe to the
citie of Paris about the affaires of the teoffee, and prefently after the feoffor dyeth, fo as
it 1s impoffible by the act of God that the condition fhould be performed, yer the eftate of
the feoffee is become ablolute ; for though the condition be fubfequent to the ftate, yet there is

i precedency before the re-entry, wiz. the performance of the condition.

And if the land

fhould by conftrution of law be taken from the feoffee, this fhould work a dammage td

the feoffee, for that the condition is not performed which was made for his bencfit,

And

it appeareth by Littleton, that it muft not be to the dammage of the feoffee; and fo it is
if the feoffor fhall appearc in fuch a court the next tearme, and before the day the feoffor

dyeth, the eftate of the feoffee 15 ablolute.

[4] Butif a man be bound by recognizance

or bond with condition that he fhall appearc the next tearme in fuch a court, and before
the day the conufee or obligor dyeth, the recognizance or obligation is faved ; and the rea-
fon of the diverfitie is, becaulc the ftiate of the land is executed and fettled in the feofce, and
cannot be redeemed back againe but by‘muttcr {ubfequent, viz. the performance of the con-
dition. But the bond or recognizance i3 a thing 1 aétion, and cxecutory, whereof no ad-
vantage can be taken untill there be a dufnu!t in the obligor ;_and therefore n all cafes where
a condirion of a bond, recognizance, &c. 18 poffible at the time of the making of the condi-
tion, and before the fame can be performed, the condition becomes impoflible by the act of God,

SC&. 334..

2,06

[ f] Vid. Seé&. 337

[£] Pl. Com. 456.Wrothe’s cafe,
14 H. 7. 3. 15.H. 7.1, 14. E. 43
3. 38. H. 0. 2. 3.

[#] 15. 1. 9. 18. 91. H. 6. barre
6o. 18. E. 4, 17. 9. Eliz. 063,

Dyer Iib. 5. 28, Lagghter? :
a8 F G 3'5 ghater’s calc,

Fleta 1ib, 4. eap, g, & Bradon &
Britton ubi fuprl-g

or of the law, or of the obligee, &c. there the obligation, &c. is faved. But if the condi-
tion of a bond, &c. be impoﬂiblc at the time of the muking of the condition, the obligation,
&c. is fingle.  And {oit1s in cafe of a teoffment in fee with a condition fubfequent that is im-

poilible, the ftate of the feoftee is ablolute ; but if the condition precedent be impoflible, no
T {tate

¥ awantdits not in L. and M. but in Roh. 1 pas notin L. and M. butin Rol.

(+) Lord Coke here confiders the effe€t of impoffible conditions. 1ft. Where they are poffible at the time of their creation,
but afterwards become impoflible ; and he difltinguifhes that impoflibility which is produced by the a&t of God, and that which is
produced by the act of the party. 2dly. When they are impoflible at the time ol their creation. 3dly. When they are againft law,
either as mala probibita, ov mala in fe.—4thly. When they are repugnant. to the grant by which they are created, or to the eftate
to which they are annexed, It fhould be obferved, that a condition isthen only confidered in the cye of the law as impoffible at the
time of the creation, if it cannot by any means take efleét. Such is the cafe put by lord Coke, that the obligee (hall go from the
church of St. Peter at Weltminfter tothe church of St. Peter at Rome, within three hours.  But if it only be in an high degreeim-
probable,and fuch asis beyond thufpnwcr nl"thc ub]igeu‘tt_} cftect, it in not then confidered asimpofTible. Seethe cafesofthis nature
in 1. Roll. Abr, 419, 420.— [tis {aid, llilnt if the comllllo_n ql’ a bond be to pay a certain fum, or to do any other adl, out of hig
Majelty's dominions, the condition is VUILI'. and the bond is fingle, becaufe the performance nftt cannot be tried. Sce 2. Edw,

.10.—=Jt was upon a fimilar principle, that if a man profefled himfelf a monk in a religious houfe beyond feas, it was no difability,
heeande the faét could not be tried.  Forthe only method which the law had to know if a man was profefled; was to iffue a
writ in the king's name to the bifhop of lhu' diocele, commanding him to certify if fuch a monk was profefled in fuch a houfe
in fuch a place within his diocefe.  But this method could not be ufed with refpedt to foreign profeffions, as the bithop wag
not bound to obey the king's weit, and mlghli certify elther true or falle, without ibjecting himiel to punithment,  For thig
reafon . ne notlee was taken in our law of forcign profeflion. ~ ‘Thus L, Rolle, 2. Abr 430 fays, *“ 10 an Engliliman goes into
“ France, gud there kecomes a monk, beis, notwithllanding, capable of a grant in Kogland 3 (ot that fuch profeMion is not
¢ triable s and alfo, Tor that all profeflion js taken away by the latute 3 and, by our religion, now received, fuch vows and
“COprofellion are held void. I have heared,” continues hey ** that this was in 44, Wiz, in one Ley's enle, vefolved accords

* ingly by all the jultices in Chancery-lane.”
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Lib. 3. Cap. 3. Of [Eftates Sect. 514.

(1. Leo. 229, 1. Roll. Abr. 420. flate or iutereft fhall grow thereupon. And to illuftrate thefe by examples you fhall under-
Cro. El. 291. 864.) {t: i uan obliration, &c. with condition that it the obligor doe goe

14- H. 8. 28. 10. H. 7.22. . Ho g 0000 church of St Peter in Wefiminfler to the Ehurch ot S¢. Peter in Rowme within three

. 4. 8 E. 4. 1. 28. H. 8. z5. R | . Ve e : h .
Ebfi 5.8ﬁf o iau"}f:“.,s mr,_.fi hours, that then the obligation thall be voyd, The conditon 1s voyde and umpeflible, and

75.39. H. 3. 5. 17. H. 6. Obli- the obligation ftandeth gond. - _ .
gat. 18. 5. El. Dicr 222, And fo it 1s it a feoffment be made upon condirion that the feoffee thall goe as is aforefaid,.

the ftate of the feoffee 1s abfolute, and the condition impoilible and voyde.

* PL. Com. Fuller’s cafc, 272. * If a man muke a leafe for life upon conditron that if the leflee goe to Rome, as is afore-
(1. Roll. Abr. 418, Poll. 217. b, if.nd, that then he fhall huve a fee, the‘condumn precedent 18 1impothble and voyde, and ther-
218.) tore no fee fimple can grow to the lefice.

It a man make a feoffment in fee upon condition that the feoffee fhall re-enfeoffe him be-

. H. 6. tit. b 6z. . H. . . Rt ey v N . .
25 hirfﬁ;t :'lrc 2 9. g?i?hhz. fore {uch a day, and betore the day the {eoftor dificife the teoftee and hold him vut by torce
Dyer 262, 28. H. 8. go. untill the day be paft, the ftate ot the feotfee 15 ablolute, for * the feoftor is the caule where-

(8th Rep. 83 a. g2 u Hob. 24 ) fore the condition cannot be perforimed, and thercfore fhall never take advanuge for non-
[i] 4. H. 7. 4. 30. H.8. Dycr 42. performance thercotl [/]7 And 10 it is it 4. be bound to £, that Z. 8. thall marry Fane G.
11. H. 4. 57. in protethion. 10. before fuch a day, and before the day B. marry with Fane, he fhall never tuke advantage of
H. 7.18. the bond, for thar he himfelfe is the meane that the condition could not be pertormed.  And
(Doc. Pla. 230.) this 15 regularly trucin all cafes.

(4] Vid. Brafton, Britton, Fleta  But it 1s commonly holden [4] that if the condition of a bond, &c. be againit law, that the
ubt fupra. bond itfelfe 1s voyd. . . _

Brafon lib. 3. fol. 100. 2. H.  Dsut herein the law diftinguifheth between a condition againdt law for the aolng of any alk
g-9-8.E. 4. 1a. b 2.5 4. 2. & thatis malum in fr, and a condition againgt law (that concerneth not uny thing that is
3- 4 H o7 4.bovo Moyouee a1y /&) but thercfore is aguinft law, becaufc it 1s either repugnanc to the flate, or a2
14 Iil'lig' ‘\EbS: o 1;1{53-65- b3 gainit fome maxime or rule in law. And therctore the common opinion is to bee underftood
E;'H.ﬂ‘i.‘gi. o 419 O ) ot conditi_m}s ilgflinﬂ' law for the domg of fome alt that' 18 malun in fe, :md_ yet therein alfo
(2. Ven. 109.) the law diftinguifheth,  Asif a man be bound upon condition that he fhalt kill 7. 8. the bond

15 voyde. _
But if a man make a feoffment upon condition that the feoffee thall kill Z, 8. the eftate is

abfolute, and the condition voyd
Polt. Scét. gbo. 10. Rep. 33.( It a man make a fcoftment in fee upon condition that he fhall not alien, this condition is
Hob. 170. 1. Roll. Abi. 419) h-epugmm and againft law, and the itate of the feoftee is ublolute (whercof more fliall bee
{uid in bis proper place). But if the feoffce be buund in 4 bond, that the feoffee or his
- heires thall not alien, this is good, for he may notwithftanding alien if he will forfeir his
bond that he himfelfe hath made.
7.H. 6. 43 b. 21.H.6.33. 210 Gp it 15 1f 2 man make a feoffment in fee upon condition that the feoffee fhall not take the
gf- 7+ 11. 21, HL. 7. 3o. 20. E. 4. profits of the land, this condition is repugnant and againit law, and the ftate is abfolute,
(ﬁqﬂurcam_ Poft. 225.) But a bu_nd with a condition that the feofter {hall not take the profits is good. 1If a man
be bound with a condition to enfeofte his wife, the condition 1s voide and againft law, be-

PLCom. in Biowning’s cale 133. Wi ' ' et :
a. 29, H. 8. - caufe it is again{t the maxime in law, and yet the bond 1s good; butif he be bound to pay

*

his wite moncy, thatis good, £t fic de fimilibus, whereot there bee plentifull authorities in
our bookes (1). |

Vide fet, 322, Tender les deniers al jour zgﬂéﬂé, &Sc. Note, hercby is implyed, that albeit a

(5 Rep. 114.) . . _ t 'be the 1ol b . . q -
convenient time before fun fet be the laft ume given to the feoffor to tender, yet if he tender
it to the perfon of the morgagee at any time of the day of payment, and hec refufeth i,
the condition 1s faved for that time.

¥/ poet enter, &Ic.  And fo may his heire after his death.,
Mes fi efiranger de fa tefte demifne, que n'ad afcun intereffe, &¢.
voile tender les avantdits densers al féoffee al jour affeffe, le feoffee w'eff

Vide (2. 4o1. Hill. 28. Elizs pas tenus de ti‘E'O ?:ecez:vqr. Nota, by this period and tlu_a ({5c.) 1t is'imPlycd, that if the
in Banco Regis inter Watkins & Morgager dye, his heire within age of 14 yearcs (the land being holden in focage), the nexe
Aftwick pro terrisin Com. De- of kinnc to whom the land cannot defeend being his gardian i focage may tender in the
von. 45, E, 3. tit. Releafe 28. name of the heir, becaufe he hath an intereft as gardian in {ocage. Alfo if the heire be with-
gﬂ ': E. 1. ut, Annuity 510 33- M. 5, age of 21 yeares, and the land is bolden by l::nights {fervice, the lord of whom the land is
(1. i"m_ a1, Moore a22. Pofl. holden may make the tender for his intereft which hee fhall have when the condition is per-
a25 b. 223 2.) formcd3 _fm' thc{c in refpedt of their intereft are not accounted cltrangers,
But if the heire be an idcot, of what age foever, any man may make the tender for him in
refpect of his abfoluce difability, and the law in this cafe is grounded upon charity, and fo in

like cafcs.

96. H. 6. tit. barre 166. 33. E. Lﬁ’ﬂ’?ﬁ ee 72”(_’/3 pas tenus de ceo receiver.  And note that Littletos {aith,

1. lit. Annuitie 51, 33 L. 3. that hee 18 not bound to reccive it at a firanger’s hand.  But if any firanger in the name
judgement, 254. of

(Pl.Com. Browning’s cale 133.

(1) It is obferved in 1.P. W, 189, that “ all inftances of conditions againft law, in alegal fenfe, are reducible under one of thefe

“ three heads ; either, to do malum in fe, or malum probibitum ; 2dly, to omit the doing of fomething that isa duty; 3dlv, to ¢n-
¢ courage fuch crimes and omiflions. And fuch conditions as ehele, the law will always, and without any regard to circumitances,
¢ defeat,” It is not within the plan of thefe notes to enumerate, or difculs, the variousinttances in which the conditions of bonds
have been held unlawful at law, or In equity, Thofe which chiefly deferve confideration are fuch as relate to, 1t, Bonda given for
procuring marriages, or what is ulumly called marriage brokage.  See Hall v, Potten, 3. Levinz. 411, Shower’s Par. Cas, 76.
Brown’a Par. Cas. 6o. Scribblehill v. Bretty Brown’s Parl, Cafes 57, Heat v, Alleny 2. Vern. ¢88. Cole v, Gibfon, 1.Vez, 503.
adly, Bonds reftraining the obligor from a free exercife of a trade, Llere, if the veftraint be qualified, fo as only to take in a

articular place, and the breach of the condition tends apparcntly to the detriment of the obligee, and a confideration is given

y the obligee to the obligor for executing the bond, the condition will rot be itnpeached elther at law or in cquity. See
1. P W. xgo. 1930 voth Mod. 133, 3dly, Bonds of refignation, The validity of thele bouds, and the propricty of their being
fupported, confidered ns a matter of policy, was moft etaborately and ably difeuiled in the great canfe of the bithop of London
and Fytche, heard on appeal in the Houle of Lords in May v783. A ftate of this cale, and of the arguments and {peeches of the
forda, prefates, and judges who fpoke when it was heard before the Lovds, iv to be found In Mr. Cunningham’s Law of Simony.
—It ftems to be fettled, chat if o bond is given with a condition to do feveral things, and vnly fome of them nre againit law,
the bond fhall be good an to the doing the things agrecable 1o law, and only void as to thofe which are againft law.  Nortow
v Simy, ob. 14 Mofdell v. Middleton 337, Pearion vo Humesy 229,  Chefinun v Nainby, lord Raymond 145



Lib. 3.

of the morgageor or his hcire (w

upon Condition.

ithout his confent or privity) tender the money, and the (Ant. 180, b, Poft. 245. 2. 238.2})
morgaceor ot his helre agreeing

morgagee accepteth it, this is a good {atisfaction, and the
thereunto may re-enter into the land, omuis ratihabitio resro ¢
But the morgageor or his heire may dilagree thereunto if he will.

T sneniorandumn

que e tiel cas,
Pou tiel tender de
le money eft_fait, Sc.
&3 lefeoff ee de recerver
ceo refufa, per que le
feoffor ou Jes beires
entront, ¢, dongue
le feoffee 1wad afcun
remedy d aver e mo-
ney per ke common
ley, pur ceo que il
Jerra vette fa follie
que il refufa lemoney
qguant un loyal tendre

de ceo fuit fana luy.

Sett. 233%.

AND be 1t remem-
bred that 1n {uch

cafe, where fuch ten-
der of the money 1s
made, &c. and the
feoffee refuiec to re-
ceive it, by which the
feoffor or his heires
enter, &c. then the
feoffee hath no reme-
dy by the common law
to have this money,
becaufe it thall be ac-
counted his owne fol-
ly that he retufed the
money, when a lawful
tender of it was made
unto him. (1)

trabitur &5 mandato :fgfu}harafm'.

TE NDER de s
money eft fait, &e.

Here 1s 1implyed at the due
time and place according to
the condition,

Entront, &c. wvrz.
nto the lunds or tenements.

Dongue le feoffee n'ad
afiun remedie d aver I
moncy per le comnion
_/f.:}’, (3¢, And the reafon

15, becaufe the money is col-
laterall to the lind, and the
feottec hath no remedic thetr-
tore.

It an obligation of an hun-
dred pound be made with con-
dition for the payment of
fitty pound at a day, and at
the day the obligor tender the
moncy, and the obhgee ve-
fufeth the fame, yet 1n action
of debt upon the obligation

if the defendant plead the tender and refufall, he mutt alfo plead that he s yet ready to pay

the mouncy, and tender the {ame
iffe upon the tender, and the famc be found again{thim, he hathloit the

in court. Buc if the plaintife will not then receive it, bur take

money for ever.

If 2 man be bound 1n 200 quarters of wheat for deliveric ofa 100 quarters, if the obli-

gor tender at the day the 100 quarters, &c. he fhall not plead zacore priff, becaufe albeit 1t be
yet they be bona peritura, and 1t 1s a charge for the obligor to

the parcell of the condition,
keep them. And the realon w
the cordition is not loft by the tender and refufally is not only for that it

herefore in the cafe of the obligation the {fumme mentioned 1n

1s a duty and parcel

of the obligation, and thevefore 1s not loft by the tender and refulull, but allo for that the

obligee hath remedy by law for the {ame,

qj’ ;.’J‘CHH‘ ity

And in this cafe, licrata pecunia non libergt

But ifa man make a fingle bond, or knowiedge a ftatute or recognizance, and afterwards
made a defeatance for the payment of a lefler fum at a day, if the obligor or conufor tender
the lefler fumme at the day, and the obligee or conufec refufeth it, he dhall neverhave any
remedy by law to recover it, becaude it 1 no parcell of the fum containcd in the obligation,
flatute or recognizance, being contained in the defeafance made at the time or atter the obli-

gation, {thtute, or recogmzance,

And in this cafe in pleading of the tender and refufall the

partic (hall not be driven to plead, that he s yet ready to pay the fame or to tender 1t in court :

neither hath the obligee or conufee any remedy by

lawv to recover the fumme contained 1 the

Sect. 7 55.

defeafance. [0] And fo it is if a man make an obligation of 100 pound with condition for
the deliveric of corne or timber, &c. or tor the performance of an arbitrement, or tac doing
of anv a&, &c.  This is collaterall to the obligation, that 15 to fay, is not parcell of 1ty and
thevetore o tender and refufall is @ perpetuall baree (2).

Butifa man be bound to make a teofiment in tee to the obiizee, and he make a leale and a
releafe to him and his beires, albeit this be a colluterall condition, yet 1s it well performed,
beeaufe this amounts in Jaw to a froffment (3).

Money, moneta, legalts  moneta ./fzzg/z'rz?, lwfidl monev of Inaland,
cither 1n gold or filver, is of two forts, iz, the Linghtfh moncy coyned by the hing's
authoriticy

207

8. . «, tit, Afl. 389. 31. Afl. 10,

(2. Roll. Abr. 523.524.8id. 13.
364. 365.)

22. H. 6. 19. 21. E.'@ 25

‘.11‘_1:. I. g 5

Lib. g. to. 79. H. Pevtoe’s cafe.
(2 Roll. Abr, 523. Dyer 24. b.
25. 3 cont.)

8. E. 2. tit. ATl 389.

(2. Saun, 48.)

7. 1. 4. 18. 5. Mar. Dicr. 150,
2t I go05.22. 15 3. 5. 33, HL G,
2. b1y AL pll 2. 200 K, 4. 1,
b. g. H. 6. 106, ah. . 6, 26, 15,
Loao116.H %, 13,18, E, 353
. 4. 4. b, 129, 1. 8. 12,
H. 8. 1.a. .
I1. 6. 39. til. Abatement 11.
o e 3019010 Gl

2] Henry Potoe’s eale, ubi fupra,
31 Aflieg 11 H, 4. 83 1. 1.6,
8. 1. Koy 97 Koy g0 PL Con
Fogaile's cafe, to. 6

(Movte 6. g5+ Poll. 246. b.)

|

e 2 b
..:ll.'u“"h-l"

Lib, 5. {0, 114 115,
Wade's cale, hib. g. fo, 48,

() Here the performance of the candition is excufed by the defanlt of the feollee or obliyee, viz, by tender and refufal,

Tt is alto excufed, 1. By hiz ablence in thole cafes where his prefence is necefliny dor the performance ol the condition, 2 iy
his obllrutling or preventing the performance. And 3. Iy his negleSing to do the ficll a&, ifitisincumbent on him to perform
i, Sce the cafes in 1. Roll. Abr. 457, 458, 1t is alfo exculed, in fome cales, by his not giving notice to the feoftee or obligee.
Sce 1. Roll. Abr.g63. 4674064, _

(2) Tn the vothy, 1athy and r2dh editions, there in in the margin ayelevence to 3, Cro. 7¢¢.3 hut there is no fuch pagein that
volume of Croke.  Maoll probably it is mifprinted for 1. Cro. 755, Cotton vo Chifton, whereat was held, ¢ that where an obliga-
¢ tion 1o made, ind afterwards a defeafance is made thereof, i he pays a lefs fum 5 there, il he pleads the defeafance and the
o« tender ol the lefler fum, he need not Lo fay touwe temps prifly for, by the wnder, be was difcharged of all 2 but otherwife it ia
“ of anabligation with n condition to pay a fefler fum,”

(1) None of the authorities in the margin go to this point. Tn Plo. 1¢6. it is Iniddown thae a leale and releafe may be pleaded
as o feoffment 3 and 1. Finch, 45, and 2. Finch. 68, it is faid that a leale and releale amounts to a feoffment.  Dut this mafl be
underilood with fome qualitications, as the operation ol & feoltmawt i3, v fome mitances, much more forcible, and of courie
may be much more beneficinl to the perfon entitled tothe benelit of the condition, than the operation of a leale and releafe, The

aature ol a feofiment will be fully conlidered in one of the notes 1o the chapter of Releales,

5 O



Lab. 3. Cap. 3.

Of Eftates

- Sect. 336.

(5. Rep. 114 Wade's eafe 2 Inf. authority, or forraine coyne by proclamation made currant within the realme. Copne, cuna

579- 742 3. Inf. 93.)

dicitur a cudendo, of coyning of money.

In French, coine fignifieth u corner, becaufle in an-

-cient time money was fquare with corners, as 1t is in {ome countries at this day.  Some fay
b

that coine dicitur & xovvosy id ¢ff communis, quid fit omnidus rebus communis,

Moueta dicitur

monendo, not only becaule he that hath 1t, is to be warned providently to ufe it, but alfo be-
caule nota [fla de authore & walore admonet,  Pecunia dicitur a pecu, bealts, omnes eniom weterune

Arifiotle, lib, 5. cap. 8.
{Cro.Car.8g. Trover and Conver-
fion lics for money outofa bag. )

*} o. H. 5. ftat. 2. cap. 7.
}CI’G. 1. 841.)

12. E. 9. Condic. 8. 13. Ed. g ET 74 fﬂf/ﬁ’ de

ibid. 10, 12. AL 5. ] pafr les  de-

Plo. 481. .
azers, &c.

If a man make a
feoffment of lands,
to have and to hold
to him and his heires,
upon condition, that
1t the feoftee puy to
the feoffor ar {uch
a day twenty pounds,
that then the teoflee
{hall have the lands to
him and his betres, 1t
the condition had not
procecded  furcher, 1t
had been void, for chat
the feoffec had a fec
fimple by the firit
words, and therefore
the words fubfequent
. are materially added,
Li 5. fo. g6 g7 Goodale's cafe. (and if he faile to pay

the money, &c.)

Le fecond feof-
Jee woilz  tender
le fumme des de-
21101 S, e,

Albeit the {fecond
feoffce bee not nameced
1 the condition, yet
dhall bee tender the
fumme becaufe he 1g
privic in eftate, and
m quatment of  law
hath an cllate and in.
terelt 1y the condi-
tion, {as J./ttieten here
faich) for the falvation
ot his tenancy. #id,
Sect 134, And note,
he that hath mteredl in
the condivonon the one
ide, or it the land on
Li s.fo. 314 115 Wade's cofe  the othior, may tender.

Aund 1 s to bee ab-

(5 Rep. 117.)

3. Rep. 42. 1)

{z. Cro. 9. 245.)

* que addedin L. and M. and Roh.
L.and M. and Roh.

(1) Sce the account given in Bla, Com, vol. [.
fee 5. Mod. 7. 2. 84l 446.

Jon tenancte.

FI‘ (fﬂ: ;;_E-‘: (“ IJH ﬂﬂd hT-

Sect.  336.

JT EM /i fecffment
Joit fait Jur itiel

condition, que Ji le

/Et?jﬁé’ paya ol ﬁt?f'

Jor a tiel jour inter eux

Lt xxl.® adongues le

Jeoffee avera la terre

a luy et a_fes bewes; et
s'tl faile depayer les de-
nicrs a le jour -+ affeffe,
T gue adonguebien lift a
le feoffor ou a fes beires
d'entrer, Gc. et puis
devant le jour affefe,
le feoffee  venda la
lerre @ un aquter, et
de ceo fait feoffment a
luy, en c'efl cafefi le fe~
cond feoffee voile ten-
der Ie fumine de les de-
niers a le jour affefle a
le feoffor, et le feoffor
ceo rifufa, Sc. donque
le fecond feoffee ad
cftate en la terre clere-
ment fans condition.
Et la caufe ¢fl, pur ceo
que le fecond feoffec -
vost intercfien le condi-
fwn pur Jalvation de ||
Lt en
C{’/f Crf/ﬂ’ lz /E’f)}/)/a’ que ﬁ
le primer feoffee apres
Ll vcuder de la terre,
voile tender le moncy a

T que added in Roh. but notin L. and M,

divitie in animalibus confiflebant ; and 1t 3 ppearcth that in Homer’s time, there was no money
but exchange of cattell, &c. (1) . - -

Nummaus, awo 74 VoY, qu’a !qf.fr_fx'! non natura. Fide * the {tatute Ofg. H c¢.of the noble, halfe
noble, and farching of gold, which 1s the tourth part of a noble, and that is twenty pence,

ALSO if a feoffment

be made on this con-
dition, that if the feof-
fee pay to the feoffor at
fuch a day between them
limited, twenty pounds,
then the feoffee thal have
the land to him and to
his heires ; and if he faile
to pay the money at the
day appointed, that then
it {hall be lawfull for the
feoffor or his heires to
enter, &c. and after-
wards before the day
appointed the feoffee fel
the land to another, and
of this maketh a feoffe-
ment to him, in this cafe
if the fecond feoffee wil
tender the fum of money
at the day appointed to
the {feoffor, and the feof-
forrefufcth the fame, &c.
then the fecond feoffee
hath an eftate in the land
clecrely without condi-
tion. And the reafon is,
for that the fecond feof-
fece hath an intereit in the
condition for the fafegard
of histenancy. Andinthis
cale 1t feemes that if the
firfl feoftee after fuch fale
of theland, will tender the

17
| Sor~le

cheqoef his majeflly’s prevogative refpeding the coin of the kingdom § and
For the etymology ol the word Steriing, fve Du Canpe and Spelman’s Gloflaries, nnder the waop

P lerlingus 3 and Me, Leake’s Hiltorical Account of Enghfh Moncey, page 20, Guineas took their name from the pold hrought

from Guinea by the African Company, who, &8 an encotragement to bring over pold o be comed, were permitted, by

their

<harter, to have their ftamp ol ancdlephant upon the cotnmade of the Afnican gold.—13y a proclamation of the aad of Deeomber,
1717y the gninea, which till then had been current for au ihillings and lixpence, wits redirced to 20 hillings, and halt-guincas,

double guinean, and five pound p'eces in proportion,
(2) Scenote 1, fol. 216,

(3) And it at the time of the feoffment a purer ormore weighty money were current, and before the day of pavment coin of a
bafer alloy is eftablithed by procliomiation, a tender of the fum in that cows de good. Dav. Rep. 18, Note to the sith ddition,



Lib. 3.

Je jour affeffe, Sc. a

fe feoflor, ceo ferra

affets bone pur fatva-~
tion deflate de le _fe-
cond feoffee, -pur ceo
gue le primer fesffee
fuit privie a le condi-
tion, et iffint le ten-
der de afcun de eux

devxeflajfetsbone,Sc.

upon -Condition.

money at the day appoin-
ted, &c. tothe feoffor,this
thall be good enough for
the fafegard of the eftate
of the {econd feoffee, be-
caufe the firft feoffee was
privie to the condition,
and {o thetenderof either
of them two 1s good e-

nough, &c. (1)

Sect. 337.

ferved alfo, that the fe.

offce may tender any
moncy that is currant
within the realme, al.

beit it be forreine coine,
fo as 1t be currant by

act  of parliament, or
by the king’s procla-

mation, as hath beene
faid.

Tender le fumme.
The feoffee may tender

the money mn purics or
bagges, without thewing

or telling the fame, for he doth that which he ought, @iz, to bring the money in purfes or
bagges, which is the ufuall manner to carry mouney in, and then it is the part of the paity

that is to receive it to put it out and tell 1t.
Here it appearcth, that the firlt feoffee may, notwithftanding

his feoflinent, pay the money to the feoffor, becaufe he 1s partie and privie to the condition, and
by his tender may fave the eftate of his feottec, which in all good dealing he ought to doe,

A primer feoffee.

JTEM fi feoffement

foit jait fur con-
dition, Que fi le fe-
offor paya certaine
fumme dargent al
Jeoffee, adonques bien
lirroit a [feoffor et
a fos beires den-
trer ¥ : en ceft cafe
S 12 feoffor devie de-
vant le payment fait,
et ['beire voile ten-
der al feoffee les de-
niers, tiwel tender t_’/z"
voyd, pur ceo que le
temps deins quel ceo
doit oftre fait eft pajje.
Car quaunt le conds-
tion efl, que i le feof~
Jor paya les demiers
al feoffee, &, ceo off
tant a dire, que fi [2
Jeoffor durant fa vie
paya les denzers al fo-
offee, &, et quant le
Jeaffor wiorufl, don-

Sett. 337.

ALSO1if a feoffinent

bee made uponcon-
dition, that if the fe-
offor pay a certaine
fummeof moneytothe
feoffee, then it fhal be
lawfull to the feoffor
and his heires to en-
ter : 1n this cafe if the
feoffor die before the
payment made, and the
heire wil tender to the
feoffece the money, fuch
tender is void, be-
caufe the time with-
in which this ought
to be done 1s paft.
For when the con-
dition 1is, that 1f the
feoffor pay the money
to the feoffee, &c. this
18 as much to  fay,
as 1f the feoffor du-
ring his life” pay the
moncey to the {coffee,
8z, and whenthe feof -

® 0o added 1., and M. and Roh.

HIS diverfitie 1s pluine
and evident, and agreeth
with our (&) books, and
yet jomewhat fhal be ob-
ictved hercupon: for here

208

(a)14. 11 7. 3to 5. Ho e o
(Ant. g7, Poll. 219, a.
2, Cro. 244.)

it appeareth, that feeing (=. Ce. 70.)

no time 15 limted, the law
doth appoint the time, and
that 15, during the life of
the fcoftor. Wherein divers
diverfities are worthy the ob-
{fervation :

Firft, Betweenc this cale
that Littleton here putterth of
the condition of a feoffment
m fee, for the payment of mo-
ney where no time is linited,
and the condition of a bond
for the payment of a fumme
of money where no time1s li-
mited : tor in fuch a condition
of a bond the money 15 to
be payd prefently, thatis, in
conventent time. (4) And yet
10 cale ot a condition of a bond
there 1s a diverfitie betweene
a condition of an obligation,
which concernes the doing of
a tranfitoric aft without li-
mitaton of any time, as pay-
ment of money, delivery of
charters, or the like, for
theve the conditton s to bee
performed prefently, that is,
1 convenient time; and when
Ly the condition of the obli-

41. E. 3. 9. 33 H. 6. 45 & 48.
b. 4. K. 4. 20. g. E. 4. 22, 15,
E. 4. <0, 21. Ko 4. 38. b. g, 1,
7. 17, h. 10, Mo 70 15. 140 1L 8.
21. 2. & 2q. b.

(A} Lib. 6. fol. 30, 11. Boothie’s
calc. 33. 11, 6. 47. 48,

2

(1. Roll. Abr. 436.)

L _-_-“’,

'r" yé*',f _"fr“ Ay o T ¥

r ’f‘.
I AP P S -'-";J +"'f"'“u'/* £
arrd

'r

e i - fy """‘ F‘Jlr’ﬁ .l-l.'i
25" Sl r.-:_ Voo

’ X [ ] L} L I . 1 'l' ~ 4 "f
pation the act that 13 to IlnL R AN
donciyriei- . | .
-/ F et ol J:’ L -—f"ﬁ- l.'d'?_;

(1) In the fime manner equitv permits all perfons to redeem, who have uny cltite or inter- ftin the equity of re-
denprion of the mortgagor 3 an teraat {or Jife, remainder-man or reverbioner, jotreds, tenart by the cutely, by celeat,

{tatute morchant, or flaple, &e.
flowardd vo Thirtisy 1 Verno1gy, 2,

valuable confideration,

T"he teenant foy

Al thele may redeem s and volunteers are equally admitt d to redeam, as purchafers for a
lq. Cale Abr. 594,

e aud jointiefs contribute,

tn the IJI'IHJUHi“" uf nnc-{hnd. [u“'.’llt!ﬁ the l‘L‘{l{'IH[JlIHII Hr lht.' Iﬂl‘.ll‘[}{fl}!t‘ deht H the remarnder-man or reveritoner in the hlﬂ
cafey ind the ownerol the loe i the otha, contribute the other two<thnds, But the remainder-man o owner of the inhe-
ritance mult come i to redeem in the hle of the tenant for ey, or jointrels ; for he cannot alter thewr decede compel o con-

tribution lrom thew aflvts,

. P Walliamas 60,

Corniil v. Mew, 1. Cha. Ca, 2191,

Preees Chas 62,0 Howel vo Price, g4,

—In what calen the dowerd s will be permitted to redeem, i a Queliion which involves in it many points of ygreat nicety, L'he
law requires a degal ferfin in the hufbmd s and it i a feitled poing that the wile cannot be endowed ofa trufl eflate, Upon
this prnciple, it was goncrally undaltood that the wile was not intitled to her dower ant of an ¢ltatey, which, al the time of

hermooriage, wan fubject to o morhzage in loe,

But thig, perhaps, was never formally determined, till the cafe of .xon v, On-

ow, decreed by lond Loughboroupeb, and the otherlords comnotlioners, on the 13th of November 1983, againfl the wife, with-
ont hearing the connde! for the heire But the cafe is different with reipedd to morgrages for termes of years, Iemay be obferved here,
it that ot common law, it a Jeafe be made for a term of years rendening ronty the wife is intitled 1o her dower of a
third part of the reverfion by metes and bounds, and to a tnird part ot the rent; and execution will not ceafe dn-
ring the term. adlys IF ohe hefband maken a gife in tail, as the vent ad payable ot ofy, or in refpect of, an of

tute of inheritance, the wife will be endowed of a third part of the rewt. ' | ‘
vendering ronty the wite is nob intitled to ber dower of the vent, bueaule it 18 not payable, in this caley out of; or In refpedl of,

3dly. I the huf]

yondd maken a leafe for hife,

an



(6. Rep. 3t.
Poll. 220. b.)

{2. Roll. Abr. 436. 437-)

(*) Boothic’s cafe, ubi {upra.
(Doc. Pla. 26g. 457.)

(Vide ant, {feft. 323.) |
Boathic's cale. L, 6. fo. gt. lih, o.
fo. 7g9. b. Scignior Cromweli’s
cafe, 44. E. 2. g, 21, B0 4. g1,
z. K. 4. 3. 4. tg. 1. 6. 67, 73,
=0, 4. K. 4. 4. b 260 1108, g. b,
(2. Rep. 59, 219, b.)

§
(Vide polt. fef. 3520 253, 954.)

7

14. F. 3. Det. 138. 1. 2. Jo. 8o.
Seigmor Cromweii's cafe,

(*) Vid. Dyer. 14. FlL 311,
(6 Rep. Bouthie's calc)

8

¥ gue not in L, and M. nor Roh.

an cltate of inheritance.
wife,

Baothic’s cale.

Cap. 5.

done to the obhigee is of his
owne nature locall, for there
the obligor (no time being
iimited) hath ume during has
lite, to performe it, as to make
a teoftment, 8&c. 1t the ob.
ligee doth not haften the fame
by requett. In cafe wherve the
condition of the obligation
is locall, there 1s alfo a diver.
{itie, whenn the coucurrence
of the obligor and the ob-

ligee s requifite, (as n the

faid cafe ot the feoffment)
and when the obligor may
performe it in the ahfence of
the obligee, as to kbhotvledge
{utistaétion in the court of
Kings Beneh, (%) althoughthe
knowledere ot fatistaétion 1s
locall, vet becaude he may doe
it in the abfence of the obli-
gee, he muft doe 1t in convenis
ent nme, and hath not time
during his lite.

Another diverfity 1s, where

the condinton cuncernceth a

tranfitory or locall act, and 1s
to be performed to the feoftee
or obliyree, and where it 15 to
be performed to a ftranger : as
it 4. be bound to 53,10 pay ten

‘s Yasg v LR B
r

Of Eftates -

ques le tempsde le ton-

der eft pajle. Mes au-

terment eft I'ou un jour

de payment eff linat,
et e J é’qﬁb?“ devee

devaunt le jour, don -
gie poct le hetre ten-
der les denicrs come
et avantdit, pur
ceo que Lo temps de
le tender ne fuyt pajfe
per le mort del fe-
offor. Auxy il femble
* que en tel cafe I'ou
le feoffor devy devant
le jour de payment, [
les executors de le fo-
offor tendront les de-
nicrs al feoffee al jour
de payment, cel fen-
der ¢oft  affets bome;

et i le_feoffee ceo we-

for dyeth, then the
time of the tender .is,
paft. But otherwift it
1s where a day of pay.
ment 1s limited, and
the feoffor die before
the day, then may the
heire tender the mo-
ney as is aforefaid, for

that the time of the

tender was not paft
by the death of the
feoffor. Alfo it feem.
eth, that in {uch caie
where the feoffor di-
eth before the day of
payment, 1f the exe.-
cutors of the feoffor
tender the money to
the feoffee at the day
of payment, this ten-
der 1s good enough;
and if the feoffee re-

wWith a ceffet executio during the term.

Jufe, 1 les peires de
Jeoffer pownt centrer,
Ee. Bt le caule eff,
pur cco que les exe-
cutors reprefeniont e
perfon  lour  toffa-
&e.

pounds to C. A. tender wo C,
and he refufeth, the bond 15
forfeited, as in this {fec-
tion f{hall bee fuid more at
large.

Another diverfitic is be-
tweene a coundition of an ob.
ligation, and a condition up-
on a feaftment, where the

fufe it, the heires of
the feoftor may enter,
&c. And the reafon
18, for that the execu-
tors reprefent the per.

~{on of their teftator,
act that s locall 1s to be done

to a tranger, and whercto the &e. (I )

obligee or feoffor humielfe.  As 1f onc make a feoffiment in fee, upon condition that the fcof.
fee thall mteotte a flranger, and no time limited, the feoffec Thall not have time duriny his life
to make the feoftiment, for then he thould take the profits in the meane time to his owne ufe,
which the eftranger ought to have, and therefore hee ought to make the teofiment as {oone as
conveniently he may, and fo it is of the condition of an obligation.  Bat if the condition be,
that the teoftee thall re-infeofte the feoftor, there the feoftfee hath vime during his  lite, tfor
the privitiec of the condition between them, unlefic he be haltened by requefl, as fhall bee
faid hereafter, .

Another diverfitic is, when the obligor or feoffec 1s to enfeoffe a franger, as hath been faid,
and when g firanger s to infeofle the teoffee or obligree : as it A, inlcoffe B, of Black Acre,
upon condition that 1t ¢ nfeofie B3, of White Acre 1. thall re-cnter, ¢ hath time during
his e, i B, doth not hafien ic by requeft, and {o of an obligation.

But in fome cafes ulbeit the condition be collaterall, and ia to be performed to the obliecee,
and no time lunited, yet in refpect of the nature of the thing, the obliror thall not have Gme

during his lite to performe ite As it the condirion of an obligation bee, to grant an annuitic or
yeerely rent to the obhigee during his Iife, payable yearely ar the teafl of Kafler, this annuity
or yeerely rent muft he granted before Eatter, or elfe the obligee hall not have it at that feait

k

duving s like, & fie de fimilibus, and fo was it refolved by the Judges (%) of the Common
Pleas 1in the argument of Audrervs cafe, which T my felfe heard,

Lallly, Whcea the obhgor, tooftor, ov feoffee is to doe o foic a& or labour, as to goe to
Rome,
| denques added in L and M. and Reh.

athly. 10 the hufband maken a leafe for years, referving norent, then jndgment will be given for the

This, of the term bhe of long dination, deprives hee, virtually, of her dower. «thly,

A a perfon purchafes an eftare of inheritance which i in moregage for o teem ol years, whether he only purchafes the equity ol

redemption, ov difeharpes the mortpnge,

the wife ol the vendor will not be entitled to her dower in equity,  6thly, Ita perton

dive {eifed in fee, fubjedt ta a term of years, il the term bea term in profs, for feciving the payment of a fum of money, thy

widow by difcharging the money feeared by ir, or paying one thivd of the intevelt, will be intitled to dower
be an ontftanding fatizficd term, fhe will alfo be intitled to her dower apainil the heir.

7thiy, Ithe term
Ante, 32, a0 Bros Abr. Dower 44, 600 b,

¥ . X : r ' L] ' " .
1 Roll Abre 678, Bodmin and Vandebendy, Shower’s Cafes in Parlinment, Og. Brown v, Gioby, Precedents in Chancery, g9,

Wray vo Willinms, ilud, 1e1.
amanulevipt vepore of ths 1+ cafey under the nomes of Swannock v. Taflord, where the argnment of
much move at large than it is in My, Atkyna's Report ot it=—"T"be editor hegs to obferve, that there

kyns, 208~ [fut there in
Jord Hardwicke is thated

Pudley v. Dadley, ihid. 201, Banks v, Sutron, 2. v Williams 700 11l vo Adams, 2. At-

are manufertpt reporty ol many cales of the highett importance which cither are pot reported at ally or the printed reports of

which are very fhort or inaccurate and that it would bhe rendering
manufeript reportn of them,
Co) It hao long been fettled in tquity,
the mortyagee
thao' there s no want of afl; tas and tho'

and publith the
this holds tha'

ment of the moncy g

a moll ellential feivice to the profeflion to colleds

that mortgare maney is to be paid, not to the heir bul to the exceutor.  And
the condinion be for payment to the mortgagee, his heire or execttorn g
or pay-

be in leey the'
there be no hond given, or coverant entered into by the morrgagor

A end whother the mortgage be forleited or not, ot the death of the mortpager 3 for equity confiders n
MOTLRARE a8 Part of the maoctgagee's perfonalty,
» T '

Cdo 28qe and fee . Chas Caw g00 $0.0 1487, 224

aee the arpument of lord keeper Fineh in “Thornbrongh v, Bakevy, 1, Cha.
2. Vent, 348, 35 1o—"Lhis follows Jrom the principle, that in equity the lands
are



1.ib. 3. upon Condition.  Sect. 338. 209
flioaﬁe,']erul‘além, &c, 1o fuch and the dike cafes, the obligor, feoffor, or feoffce, hath ime - . L
during his life, and cannot be haftened by requeft.  Aud foizis it a {tranger to the obligation

-or feoffment were to doe fuch. an act, he hath time to doé it at any time duriny his life.
(Aut, 206. a.)

Si les executors del ﬁ:ﬁor tendront, &c.  So as .now it appeareth that ., \

. . . . o gn Ab. 5, fol. g6. 07. Goodale'y
.either the heire of the feoffor, or his executors, may (when a day 15 lumited) pay the mo= cofe. -
ney:; and {oalfo maycthe adminiftrator of the feoffor doc, if the teoffor dyeintettate [ £ and [ f] Vid. Seft. g0a.

‘this may the ordinarie dee if there bee neither exccutor nor adminiftvator, as hath beene (dSev Hewfloe’s cale g.Rep. 36. b.)
Aaid. i |
Et Ie feoffee refufe, les beires del feoffor poient entrer, &c. Nua, a'tender
by the executors or adminiftrators, and a refufali, doth give the heire of the fedffor a ade
of entrie.  And here by this (£5¢.) 1s a diverfitie unplycd, when a tender and refufull thall
give a third perfon title-of entrie,

If a ean be beund to A, :in an obligation with condition-to cnieofle B. (who'1s a meere 335, 1.6, 16. 1. 36. H. 6. 8.
ftranger) before a day, the obligor doth offer to enfeoffe 77, and he refufeth, the obligation 1s* 2. E. 4. 2. 3. 15 E. 4. 5. 6.
fortcir, for the obligor hath taken upon him to infeoff him, and his refufall cunnot {utisfic the Eﬂ-f- 4- 13. 32- E. 3. barre 264,
i -condition, becaufe no feoffment is made ; but if the feoffment had beene by the condition te 7+ %23 29: 9- H. 7.17. 10. H. 7.
'be made to the obligee, or to any other for his benefit or behoofe, a tender and refufall fhalt £ P 35 18, Duer- 56. lib.

- g€, Or y : ’ M fol. ¢3. Lambe's cafe.
fave the bond, becaufe he himfelfe upon the matter 1s the caufe wherefore the condition could (5. Rep. 23. 1. Roll. Abr. 450
not be performed, and therefore fhall not give himfelfe-caute of action, Butit 4. be bound to Pof. s11. 2. Ant. 206. a.)

B. with condition that C. fhall enfeoffe D. in this cafe if €. tender, and- D, retufe, the obliga-
tion 18 faved, for the obligor himfelfe undertaketh to doe no aét, but that a franger fhall -
teofte a ftranger, And it 1s holden in buokes, [4]that in this cafe it fhall be nistended, that [4]8.E.4. 14 2,'E, 4. ubifupra.
the teoffment thould be made forthe benelit of the obligee. Some to reconcile the bookes
{eeme to make a difference between an exprefle refufall of the ftranger, and a readineffe of the
obligor at the day and place to make performance, and the abfence of the ftranger: but that
.can make no difference. "1 take it rather to be the.error of the reporter, and the records themns

»

LA o=~

N
r.r

% {¢lves are neceflary to be fecne, forthe law herein-is, as it hath beene betore declared.
5 If 7. enfeofte one in fee upon condition to enfedffe 1.°S. anyd his heires, the teoffee tenders the 54, H. 6. 34.
i feoffment to 7. 8. and he refufeth it, the feoffor may re-enter, for-by the expreffe intent of the (2. Rep. 59. 1. Roll.'Abr. 452,
: condition, the feoftee fhould not have and retaine any benefit or eftate in the land, but as it - Rep. 133. b:)
were an inflrument to convey over the land. _
y Bucin that cafe if the condition were to make a gift in tayleto LS. and he refufeth it, and 2. E- 4 Entric conge 25.
a tender and refufall is made, there the feoffor fhall not re-enter, for thar it was intended that
3 the feoffec thould have an eftate’in the land. And fo it s if a feoffment bee made upon con-
i dation rhat the feoffee fhall grant a rent charge toa firanger, if the feoffec tender the grantand
he refufeth, the feoffor fhall not re-enter, beocaue the feoffee was to retaine the land, which
points are worthy of duc obfervation. '

Here in:the cafe of Littleronywhen the executors make the tender, and the feofice refufeth,
albett the heiresbe a.third, perfon, ‘yet s he no ftranger, but heand the exccutors allo are

privies in law.
“ L _Pﬁ’?"fbﬂ del fgﬂﬁmf": {Ic.  This is to bee underftood concernitg goods and (poft, sog. b.)

chatt-Is either in pofleflion or in action, and the executor doth more altually reprefent the .

.perfon of the teftator, than the heire doth the perfon-of the anceftor. For if a map bindethy ~eé- ) gA" Z’ S/ 5. ,//Zﬂ

‘himfelfe, his exccutors are bound though they bee not named, but{o it 1s not of the heire rg{!__s_ius) ey AL 5

furthermore, here the adminifteators and’ the ordinary alfo are infﬁfyajas before kath beenc Lrret 2y ¢ 77#;{' fyrf;:'/‘,"_;.f//zﬁd £rnns s /uub
- , A ’

f“idi e i .Y
,Z’(.f,-;r‘, f-/,;;_z'}':}'ﬁ.f, 4 f'/’ YR 2w J?ff"". 2 - 1‘6’"7&-'

Seét. 338. A2 2. it 2 54

: = A ™ " HIS s “to be under
T nota, que en AND note, that in T Ty s f be under
;'f Louls C(%‘ff de all cafes of condi- ought to tender the money

.condition de p:zymcm‘ tion for payment of is of this difcharged for
ever to mike any other ten- Vide Sefl. [equen.

de 6‘(’!‘!(22?24&"/51!?27)!6’ ¢77 a ccrtaine fumme in der: but if it -were a dutie

groffe touchant ter- grofle touching ‘lands before, thongh the feoflor en-
res ou tenements, fi or tenements, if-law- ter'by force of the condition,
: yet the debror dutie remayn.

loyall tender foit -un full tender beonce re- e, As if 4 borroweth a
hundretd

- | == e wowmarl

are only confidcred as a.pledge or fecurity for the money Ient, and the money ‘is the principal, if not the fole ohjet,
| o Still however the mortgage 18 conflidered as for{eited in law, and the mortgagor can anly recover the montgaged lands I{nck,
fﬂ;}jﬂéﬂfhy the aid of equityi—Now, as it is among the maxims of cquity, that whoever claims cquity mult do equuty; and that
3*" . /ﬂ i payment of debits, equality I8 the higheft equity 3 it has been fetfled, that if the cquity of redemption_of lands of a mort.
"}”/f Ik I agor in fee defeends upon the heir, it is uLt_il_lll_t:_;l{ll-ttsjn his hands ; and dchis by pecidty and hmple contradt are pind in ZM"‘-‘ ,,,,&;ﬁ,,,
/ / gan Sl proporfion.” But il the equity ol redemption o Tands of a mortgagor for years defeends upon The Tetr, 1038 egal affotes, | - L omtra.ole
(4} "_ﬂ o And the debts are then paid accordmg to their legasl priovity ¢ yet, in this latter caley if the ereditor is obliged to pray the s — s
/?f u;.-*/-n amd of cquity, the court will diredt imple contradt and {pecialty creditors, notwithftanding the aflerts are legal, to come in by e f1 iy 4 e
¥ 1407, ;1.}//1* propotrtionably 3 andf there is not fuflicient to pay ally the lofs to fall equally on all—=8c¢e 29. C. 2. §, a0, and 12, 3. & 4L A/ e/ ,{fw//
rﬁ ! 5. & W. & M. ¢, 14, Bennet v, Box, 1. Cha, Calesy v2. -Wollenftonety, Croft and T.omg, ibe 32, Trevor vo Pervyor, ib, 448, 1exon  su2p0.” f;/’# ff"'fﬁ/ ;
| )(HH')" v. Wythan, ih. 248, Anonymous, 2 Cha, Ca. 54. Girling v, Lee, 1. Vern, 63. Child v, Stephens, ib, 1o Morgan vo loid =— &, o ;;;,',/r; |
| -Shrn'nrd, ih, ;,93.-Culc v. Warden, ib, g1 0. Plunknett v, Kirk, ib, 413 Dawley v, (;owery, 2. Vern, 61. Anonymons, ih.4n.;. "f’”}"'- G /ﬁ /,-/7/(?1

Willfon v. Viclding, ib. 963. Car v. countefs of Burlington, 1. . W. 228, The creditors of tir Charles Cox, 3 P. W, 341. s Apretl 4 .jf-'—"'.-‘
and fee r, Rolt Abre, 920. Hob. 265, It alfo follows fiom the above circumfance of the mortgaged lands bemg confidered _./ﬁ,:/, asm e
in equity as a fecurity or pledge for the mortgage debt, that after the legal forlcienrce it continnes as much a debt as before s -;""" : '/ o
deneey in generaly the perfonnl eftate of the mortgagor ia, upon his deceafe, to be applicd in difcharge of the mortgage + and this 22?77 22 S
‘holds equally in favour of the heirg of a general devitee, or beres fafiusjand of a devifee of particwlar landi and whether there “4YJ I PP,
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Lib. 3.

(9,. Rep. 79, ?)

t8. E. 4. fol. 18, lib. 5. fol. ¢8. »

Goodale’s cale.

19. H. 6. 54. 20. E. 3. Account
Pl. 70.

(5. Rep.117.)

(5- Rep. o6.)

(Ant. 209. 3. 9. Rop. 39.)

- to the aunceftor; for

““““

Cap. ;. Of Eftates
hundred pound of B. and af-
ter morgageth land to B. upon
condition for payment there.
of ; if A. tender the money
to B. and hee refufeth it, 4.
fmay enter into the land, and
the land is freed for ever of the
condition, but yet the debt

rematneth, and may bee reco- pf‘é’J‘.

Joits refufe, celuy que
dusffort tender le mo-
ney eft de ceo affouth,
S pleinment difcharge
per ‘touts temps a-

lSe‘&. 339.

fufed, he which ought
to tender. the money’
1s of this quite and
fully difcharged for
ever afterwards.

vered by action of debt, But if 4. without any loane, debt, or dutie preceding infeoffe B. of
land upon condition for the payment of a hundred pounds to B. in nature of a gratuitie or
gift; in that cafe if he tender the hundred pound to him according to the condition and he
refufeth it, B. hath no remedie therefore ; and fo is our author in this and his other cafes of

:ke nature to be under{lood.

Sect. 3309.

PAIERA tiel JTEM f le feqffee en
Sfumme a tel morigage devant e
jour, &e.  Here jour de payment que
15 i!l]p]}’ﬂd, that this ﬁrroiz‘ ﬁff a [“y, /{:zce
payment ought to bee ccut P JE‘UZ'E
reall, and not in fhew /é"f EX ”_or § € ’
or Appearace. Forif ¢t fon heire enter en le
1t be agreed betweene - JH-X.
the feoffor and the ‘er7e come il devoit, &c.
1/ Jemble en ceft cas que
le feoffor doit payer e

executors of the feof-
fee that the feoffor

fhall pay to the exe. ; :
cuters but part of the 207y al Jour Qﬂ:‘i’ﬂﬁ' ﬂ[
moncy, and that yet pxpcytors, of nemy al
m  appearance the

whole fumme fhall be
paid, and that the re-
fidue fhall bee repaid,
and accordingly at the
day and place the
whole fumme 1s paid,
and after the refidue is
repaid, this 1s no per.
forinance of the condi-
tion, for the fate.fhall
not be devefted out of
the heire, which is a
third perfon, without
a true and effectuall
payment, and not by
a {hadow or colour of
payment, and the a-
grcemcnt precedent

oth guide the pay- ,p/s
iment {ubfequent,

And by this fec-
tion alfo it appeareth,
that the exccutors do
more reprefent  the
perfon of the teftator,
then the heire doth

que le money al com-
mencement trenchaft al
Jeoffee en  maner come
un ditic, et ferra en-
tendue que leflate fuit
Jait per caufe .de e
prompter de le money
per e feoffee, ou pur
caufe d’auter dutie s et
pur ceo le payment ne
Jerra fait al beire,® come
1/ [emble, mes les pa-
del condition poy-
ent cfire tiels, que e
payment ferra fait al
betre. Come [i le condi-
tion fuit, que fi le feof-
Jor paya al feoffee, ou a
though the executor ,/EJ beires, tiel jifmmﬁ’
be not named, yet the g ziell jour, e, la apres

beire le feoffee, pur- ceo

ALSO if the feoffee in

morgage before the
day of payment which
fhould be made to- him,
makes his executors and
die, and his heire entreth
into the land as he ought,
&c. 1t {eemeth in this
cafe that the feoffour
ought to pay the money
at the day appointed to
the executors, and not to
the heire of the feoffee,
becaufe the moneyat the
beginning. trenched to
the feoffee in manner as
a dutie,and thall beinten-
ded that the eftate was.
made by reafon of the.
lending of the money by
the feoffee, or for fome
other dutie; and therefore
the payment fhall not be
made to the heire, as it
feemeth, but the words
of the condition may be
{uch, as the payment fhall
be made to the heire. As
if the condition wecre,
that if the feoffor pay to
the feoffee or to his
heires fuch a fumme at

la

® come il femble, mes les parols del condition poyent etre tielsy que le payment ferra Juit al beirey not in L. and M, nor Roh,

is, or is not, a hond or covenant for payment of the mone
v. Pockley, 1. Vern, 36, Lord Winchelfea v Noreliffe, 1. |
o. Thisdofirine has been frequently extended to the cale of
is bequeathed to the exeentor) the courts
K B’\ymunt of dehts, bave directed the

A 2. Atlc. 5

-+ oeularly if the perionalty

L]

Wy vl olman v.- Smith, ibid. a4,

A, Wainwright v, Bendloe, Gilb. Rep. 1a.
éqlitty have fixed any determinate

demption v bue g,

and the note

perfonalty to bhe firft applied in payment of them.
2. vVern,

y. Cope v. Cope, 1. 8alk. 450. Howell v, Price, in Cha. 433. Pockley
Vern, 48¢. Bartholomew v. May, 1. Atk. 489. Galton v, Hancack,
a devile of lands in traft, to pay off debts s where (parti- °
v notwithflanding an exprefs devile of a real eftate for the
dee Gower ve Mead, Prec. in Cha, -,
19, Hall v. Brooker, Gilb. Rep. g0, See alfo Bamfield v, Wyndhamy Prec, in Cha. 1or+
atapleton v. Colviltey, Ca. temp, ‘Talbot, 202.~1t does not appeary that the courta of
period of time to be fuch a length of. poffeilion as to bar the mortgagor's vight of re-
inthe conres of law, tweney years i a bar to an entry or ejeftment 3 the courts of equity (U““ﬁ"l‘"”?’
with theirgeneral fyflem, that the rules nnd practice of thelr cowits fhould benr

an analogy to the rules and pra@ice of the
courts of law) have tuclined to allow the fime

' _ perfod of time to bea bar to nredemption=S¢e Covk v. Arntiam y 3 PV 2y,
of the editor at the end of that cale.
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fuch a day, &, there {1y 200 X2 o i
after the death of the oney, out fo dotn not the

law appoint the heire to re-
feoffee, if he dieth be- ceive the money unl:fle he be
fore the day limited,

naed.
the. payment ought to Dot gire Jjait al
be made to the heire at

beire al jour affeffe, &c.
the day appointed, &c.

Lib. 3.
Ja mort le feoffee

s'il moruft devant
le jour limit, * le

payment doit effre

fait al ber al jour
And here 1t alfo appeareth, that
if the condition upon the mor-

affeffe, &e.
gage be to pay to the morgagee

or his heires the money, &c. and before the day of payment the morgagee dicth, the fceftor Vid. Iib. 5. fo. g6.Coodale’s cafe
cannot pay the money to the exccutors of the morgugee : for Létrleton {arth that in this cafe Dier. 2. Eliz. 181. 44 E. 3. 1. b.
the payment ought to be made to the heire. K¢ i boc cafu defignatio unius perfonce off excle- (A 47 2.)

fio alteviusy, & expreffum facit cefare tacitum 3 and the law ihall never fecke out a perfon,
when the parties themf{elves have appointed one. But if the condition be to pay the moncy
to the feoftee his heires or executors, then the {euffor hath election to pay 1t either [m] to the
heire or executors.

If a man make a feoffment in fec upon condition that the feoffee fhall pay to the feoffor
his heirves or aflignes 20 pound at fuch a day, and before the day the feoftor make his exccu-
tors and dieth, the feottee may pay the fanc either to the het:e or. to the executors, fur they are
his ailignes in law to this intent.  But if a man make a feoffiment in fee upon condition that
if the teoffor pay to the feoftee his hetres or flignes 20 pound before fuch a feaft, and before
the feaft the feoffee maketh his executors and dyeth, the feoffor ought to pay the money to
the heire, and not to the exccutors, for the executors in this cale are no affignees in law; and
the reafon of this diverfitie 1s thi:, for that in the firt cafe the law muflt of neccilitie finde
out affignes, becaufc there cannot be any affignes in decd, for the feoffor hath but a bare
condition and no eftate in the land which he can afligne over. But in the other cafe the
feoliee hath an cftate in the land which he may afligne over, and where there may bee af-
fiznees 10 deed, the law flhall never feeke out or appoint any affignes in law. And albeit
the feoffee made no aflignment of the eftate, yet the executors canuot be aflignees, becaufe
ailignes were onely intended by the condition to be aflignees of the citate ; and fo was it eefol-
ved (*) Mich. 23. & 24. Eliz. by the two chicfe juitices in the court of wards betweene Ran= (*) Mic. 23. & 24. El'z. in curia
dall and Brewne, which I obferved. Wardorum. Inter Randal &

But if the condition be to pay the money to the feoffec his heires or affignes, and the feoffee IB,;'”'E"“' 1‘;:";]1 2. bliz- E;Fr 135.
make a feoffment over, it is in the ele@ion of the feoffor to pay the money to the firft feoffec ,gq ‘?Ti G{,ZZT;?:::&{':LIH:. .
or to the {econd feoffee ; and {oif the firft feoffec dveth, the feoffor may either pay the money fo. 6. g7. 14. AfL pk. 2. Good~
1o the heire of the firft feoflee or to the fecond feoffee, for the law will not enforce the alc’s cate ubt fupra.
feoffor to take knowledge of the fecond feoffiment, nor of the validity thereof, whether the (Mo. 2¢3. A 208. 3.
fame be eftectuall or not, but at his pleafure, and the firft feofice and his heives are exprefly
named 1n the condition (1).

[#] 12. E. 3. Condition 8.& 10,
(8- Rep. 73.)

(1. Roil. Abr, 471.)

(Hob. 9.)

27. H. 8. 2. 3. & 4. Ph. & Mar.
140, 2.

Sect. 340.
]TEM+ Jur tiel cafe ALSO upon fuch cafe JTem fur tiel cafe

de feoffment en mort-
gage, queftion ad eff
demaunde en quel e
le feoffour eft tenus
Xode tender les deniers
ale feoffee al jour af-
feffes, e, Et aftuns
ont dit, que Jur la terre
yfint § tenus en  wnor-
gage, pur cco que le con-
dition eff dependant fur
e terre. Bt ont dit || que

of feoffment in
morgage, a queftion
hath.been demanded in
what place the feoffor
1s bound to tender the
money to the feoffee at
the day appointed, &c.

And fome have faid,

upon the land {o holden:

inmorgage, becanfe the
condition is depending

de jf.’qf ment  en
morgage, queflion ad
efle demande, .

Here and in other placcs,
thar I may f{ay once for
all, where Littleten mae-
heth a doubt, and fetteth
downe feverall opinions
and the reafons, he ever
fctteth downe (%) the
better  opinion and  hig
owne laft, and fo he doth
herc. [#3 For at this day
this doubt 13 fertled, ha-
ving  beene  oftentimes
refolved, that fecing the

(") Vid. Sefl. 1740, s02. 373.

[7]8-E. 4. 4. & 14, 11. H, 4.
b2. 7. All, poa, 1y Kooy o,
81, H. 9. Kevlway 74, 16, L,
Dier, 327, Iy, 4. fon 71, an

UPOH thC]ﬂ.l]d. Aﬂd [l]cy Buruunh's Ci rl' IL 6
.~ noncey ST R Rt B B

* donques added in T.. and M. and Roh.

ur==eny I.. and M. and Roh.
§ tennsy hot tn L. and M. t/: £y he Ra

. } de—a, X.. and M., and Roh.
Il que not in L, and M. but in Rob.

(1) }‘TDI}- 9. Peafeand Styleman.— 4 man avas bound to pay 20l. to fuch a perfon as Le (the obligre] Sfhould by bis avill appoint. ea ,{d;/‘:/m’;l_ e
The obligee made . 8, bis exeeutor, but made no other appointment. It avas rf:ﬁ!wrf, wpon demiuryery that the executor fhould not r:;:{, ;4{‘.,./-;,# Gl
hawve the 10l for be is m;/_y an affignee in lanw, avbo takes to the ufe of the teflator s but bere Yhe condition it in Jawour of an allud F: v v o il D2 o

-*ﬂﬂ.ﬁqurct who takes to bis onvn ufe. The conufie of a fine leafes to the connfor for oy years, avith condition, if the leffre pays to the A ’f"’ o
leffory bis beirs and affignsy that the vfes limited to the conufee and bis beirsy by an indenture, fhould ceafe : the leffor diess” Lord Narrinq-/?f{f”é’
bam avas of opinion, that the ujes fhould not ceafe by paynment to the adminifirator of the leffor, becaufe be may be an affignee in dr;*d.
as bere. 11, Mayy 1659, Sir Awdreav Young.~TLord Nott. MSS, notes,——Howe v. Whitebanck.  Upon a fine, the ufe of land
wag limited to A, for 8o years, with a power to A, and his afligns to make leafes fonthree lives, to commence after the de-
termination ol that term. A, afligned over to B, B. died, having made hiawill, and appointed C. his executor. C. afligned
over to 1o Dy in purfuance of the power, made a leafe for life.  “The queltion was, whether D. was fuch an aflignee of A, as

‘o have a power to make thin leafe g or whether it thonld extend only to the immediate aflignees of A.? The doubyt in this cale

-wis the greatery, an there had been a deleent uponan exeentor,  The cale of Peafe and Styleman was cited, where it was Gaid,

‘thatan exeentor or adminiftrator (hould not in fome cafes be faid to be a fpecial aflignee. But all the conrt feemed to inchoe
to the contrary, and that D, thould be ealled an aflignee, well enough for the purpofe of making the leafes in quefltion, and
that fo fhould any perfon that came to the eftate under the firft leflee, though there honld be twenty mefne aflignmentss And
slterwards, In the Michaclmas term following, judgment was given accordinglys—1. Freem. 476e




Tib, 3.

'{5. Rep.7gs. 2. Cro..423 3. Cro. money is a {fumme in
<088 ) grofle and collaterall to
the title of the land, that
the feoffor .mufl tender
the money to the perfon
of the feoftee according
.to the latter opinion, and
it .15 'pot {uthcient for
him to-tender it ypon the
land; otherwifeitis ofa
rent that ilucth out of
the land, Bur if the con-
ditton of a bond or
feoffment be to deliver
wwenty quarters of wheat
or twenty load of tim-
'ber or fuch hke, the
.obligor or feoffor 1s
not bound to carry the
fame about and {ceke the
feottee, ‘but the obhgor
" or feoffor before -the day
qnuit goe to the teoftee,
and know where he will
appoint.to receiveit, and
there 1t muit bee delive-
1ed. And {o note a di-
verfitie betweene moncey,
and things ponderous,
or of great -waight.
Tf che .condition of a
'bond or feoffiment be to
-make a fcoftment, there
it is  futhcient [2] ftor
him to tender 1t upon the
Jand, becaule the {flate
muft pafle by live-
1€,

Deins Je roraln
4 Engleterre(1). For

if he be out of the realine
of England, hec 15 not
bound to feeke him, or to
goc out of the realme
unto him. And for that
the tcoftee 1s the caule
that -the fcoffor cannot
tender the money, the
teoffor fhall enter into
the land, as if he had du.
ly tendered 1t according
to the condition.

Un efpeciall cor-
porall fervice al
./‘:’?fff- This 1s o di-

veriity betweene a rent
Hiuing  out of land,
and u corporall fervice
ifluing out ot land, for it
futhceth (as hath beene

Cap. s.

8. E. 4. 219, R, 2. Dets 178,

PArt. 266-b. 207.3,)

1. Rail. 453.)

{Ant. 2o8.)

[4] 2- k. 4. 3o

C Sur-le terre in, not in L. and M nor Raoh.
and Roh., § gue added L., and M. and Robh.

Of Eftates
Ji le feoffor fotz * fur le

terre Jla prefl a paier la
money -al feoffee a le
jour affefle, & le feoffee
adonque ne foit pas -la,
 adongue le feoffor eft
affouth &  excufe .de
payment de le mony, pur
ceo que nul default eff
en Juy.  Mes il [emble
a afcuns que la ley off
contrary, & que default
eft en luy ; car ilelf te-
nus de querer le feoffce
s't/ foit adongue en T af-
cun auter lyew deins le
rowalme de Engleterre,
Come fi bome forit ob-
fige en un obligation
de 20 li. fur cordition
endorce fur mefine I ob~
l:gation, quesiipaya ace-
luy a que Tobligation
eff fait a tzel jour 10
lt. § adongque [obliga-
tion de 20 Uli. perdra Ja
Jorce, & ferra tenus
pur nul; ceft en cas
i/ covwent a celny que
Siff obligation de que-
rer celuy a que I'obli-
gation eff fait, sil foir
deins Eungleterre, & al
Jour affeffe de tender a
buy les dits 10 k. au-
terment il forfeitera la

Jumme de 20 . com-

prife deins ' obligati-
on, || &ec. Et tffint i forn-
ble en [auter cas, &c.
Et coment que afcuns ont
dit, que le condition cff
dependant  fur la terre,
uncore ceo ne prove que

1 que added in L. and M. and Roh.

Sect. 340.

have faid that if the

feoffor be upon the land:
there ready to pay the
money to the feoffee at
the day fet, and the fe-
offee bee not then there,
then the feoffor is quit
and excufed of the pay-
ment of the money, for
thatnodefaultisinhim.
Burt 1t feemeth to fome
that thelaw 1s contrary,
and that default is 1n
him ; for he is bound to
{ecke the feoffee if hee
bee then in any other
place within the realm
of England. Asifaman
be bound in an obligu-
tion of 20 pound upon
condition endorfed up-
on the {ame obliga~
tion, that 1f he pay to
him to whom the ob-
ligation is made at {uch
a day 10 pound, then

the obligation of 20

pound fhall lofe his
force, and bee holden
for nothing. In this
cale 1t behooveth him
that made theobligation
to feek him to whom
the obligation is madeif
he be 1n England, & at
the day fet to tender un-
tohim thefaid 1opound,
otherwife he fhall for-
feit the fumme of 20
pound comprifed with-
in the obligation, &c.
And {o 1t feemeth In
the other cafe, &c. And
albeit that fome have

e

ZIZ afcun—un, L. and M.

| @e notwn L. and M. but 1o Raoh,

(1) If A. recites by hisdeed, that wherean he is indebted to B in 100l and he cavenants with B. that the 1onl. hall be N
and delivered to B.oor his afligns, at Rotterdam, in [olland, by C. without any foit at law, upon the fielt requilitton which
Shall be made of gt io-this cafe, the demand may bein any other place befides Rotrerdam s for thongh payment ja to be
made at Rotterd tm, yet the demand may be made in any places and if the demand be made in lkogland, or at Dorr, which ia
10 miles from Rotterdam, itis good, for he ought to have realonable time to pay it after the demand, having refpedlt to the

‘diflance ot the place,

But if the demand fhould be limited to Rotterdam, perhapa he would never come therey, and o the co-

venanl would be of no elfect.—Mich..1650. between [Lalited and Vanleyden, adjudged npon a fpecial.verdidt.—1 Roll. Ay,

443



Lib. 3.
le feafans de Je condi-
tion d eftre performe, co-
vient eftre jfait fur la
terre, $Sc. nient plus que
fi le condition fuit que

le feoffor ferra a tiel

Jour, &c. un efpecial cor-
porall fervice al fegffee,
nient nofmant . le lien oy
tiel corporal fervice ferra
fait. En tiel cas le fe-
offor doit faire tiel.cor-
poral fervice al jour Ji-
mitte al feoffee, en que-
cunque  lew  d Engle-
terre que le feoffee eff,

s'7/ watle aver advantage
de le condition, &c. Ij~
Jint il [emble en lauter
cas. Et il femble a eux
que 1l ferroit pluis pro-
perment dit, que leflate
de la terre eff depend-
ant fur. la condition, ¥
que t+ a. dire, que le
condition eft  dependant
Jur la terre, &c, Sed

quere, &c.

| ’upon Condition.

faid that the condition
1s . depending  upon the

'land, yet this proves not

that the making of the
condition to bee perfor-
med, ought to be made
upon ‘the land, &c. no
more then if the condi-
tion were that the feof-
for at fuch a day ihall do
fome {peciall corporall
fervice to the feoffee, not
naming the place where
fuch corporall fervice
fhall be done. In thiscafe
the feoffor ought to do
fuch corporall fervice at
the day limited to the fe-
offee, in what place fo-
ever of England that the
feoffee bee, if he will
have advantage of the
condition,&c. Soit {ee-
meeth in the other cafe.
And it {feemes to them
that it fhall bee more
properly faid, that the
eftate of the land 1s de-
pending upon the condi-

tion, then to fay that the condition is depending
upon the land, &c. Sed quare, .

Se&t. 340.

faid) that the rent bee
tendered upon the
land,(1)out of which it
iffueth. But homageor
any other fpecial cor-

~poral fervice muft be

done to the perfon of
the lord,and the tenant
oughtby thelaw of con-
veniency to feeke him
to whom the fervice is
to bee done, in any
place within England.
If 2 man be bound to
pay twenty pound at
any time during his life
at a place certaing, the
obligor cannot tender
the money at the place
when he will, for then
the obligee thould bee
bound to perpetuall at-
tendance, and therefore
the obligor in refpect
of the incertainty of the
time mufl give the ob-
ligee notice that on
{fuch a day at the place
limited, he wil pay the
money, and then the o
bligee muftattend there
toreceive it: for if the
obligor then and there
tender the money, he
fhall {fave the penaltie
of the bond for ever.,
The fame law it isif a
man inake a feoffment
in fee upon condition,if
the feoffor at any time
during his lifepay tothe
feoftee twenty pound at
fuch a place certairie,
that then, &c. In this
cafe the teoffor muft

give notice to the feoffce when he will pay it, for without fuch notice as Is aforefaid, the ten-
der will not be fufficient, Butin both thefe cafes if at any time the obligor or teoffor meete

the obligee or feoffee at the place, he may tender the money. _
If 4. be bound to /7. with condition that C. fhall enfeofte D, on fuch a day, C. muft give

-notice_to D, thereof, and requelt him to be on the land at the day to receive the feoffment, and
in that ciale he 1s bound to fecke O. and to give him notice.

De ¢t c’fza’er, ot tendre, 15 a word common both to the Englifh and ¥rench, in Latine
offerre, and in that fenfe, and with that Latyn word it is alwayes ufed in the common law.
Vide fedl 5144 the tender of the halfe marke. And before, /6. 333. 334. 337,

* &eadded L, and M. and Rob,

211

21. E- 3! 10. 20, Ha 6- 31- 27! El

3- 84- 21. Afl. 13. 4. E. 4. 4.
21, E, 4. 1. 20. E. Avowrie

113. 45 E. 5. 9. 46. E, 3.

Barre, 2186,

Mich. 22. & 23. Eliz, in Banke
le Roy, which I myfelfe heard
and obferved. 19. Eliz. Dier.

354. Lib. 8. fol. ga.in France’s

cale. .

(Cro. Jac. g.)

(1. Roll,Abrig5a. Ant.206. 210.)

18. Eliz, Dyer 3544

(2- Rep. 59. 3. Rep. 64.)

(8. Rep. ga. Poft, fefl. 353
2. Cro. g. 10.)

(Hob. 51. 1. Roll, Abr. 463.
2, Cro. g.}

(. E 4 3 & 4)

't' f:ﬁ { fﬂﬂf, HddEd I. nﬁd‘M. and Rﬂh-

(V) Oth ravife avben the leafe is woid 3 for there no acceplance of vent afteravards can make it hawe continuance. Poft. z15. &,

Lord Not . MS.

5Q



ﬁLib' 3¢ ;

ERE the diver-

fitic appeareth be-
tweene a fumme
in grofle, and a rent
iffuing out of the land,
as hath beene touched

before,

Uncore i/ po-
et eflier, {cilicet,

derelinguifher fon

~entry, ou de aver

- un affife.

. 7
}ég,.';(;cﬁmf

-t 37 F
(A.I'It. l45. ﬂ.t, P 1} 5!
14- E. g3- Entre congeable 45.
g4. Afl 11, 45. AfL 5. 6. H.

7. 3' 17‘ E_ 3, ?3. Pl- COlIl.
. 133. 23. H- 6:5?1 '

(3- Rep. 64.65.)

Here it appeareth,
that if the condition
be broken for non
payment of the rent,
yet if the feoffor bring-
eth an aflife for the
rent due at that time,
he fhal never enter for
the condition broken,

. becauie hee afhrmeth

the rent to havea con-
tinuance, and thereby

. wayveth the conditi-

(1. Roll. Abr. 475. poft. 373. 2.
Noy. 7.)

on. And {o it 1s if the
rent had had a claufe
of diftrefle annexed
unto it, if the feoffor
had deftrained for the
rent, for non payment
whereof the condition
was broken, he thould
never enter for the
condition broken, but
he may receive that

. rent and acquite the

t .-
f;n. Lf?::fr';ﬁf; A
n-f—p"“;:r ‘5"*{;'},. gl' -""{“’-:"1_

/éﬁf*‘f'4z|5:

fame, and yet enter for
the condition broken.
But if he accept a rent
duc at a day after, hee
fhall not enter for the

condition broken, becaufe he thereby afhrmeth the leafe to

FE T pur cco il ferra bone et
Sure chofe pur celuy que woct

Of Eftates

Sect. 341,

ES fi feoffment en

Jee foit fait, refer-
vant al feoffor un anual
rent, et pur default de
payment unre-entrie,Se.
en ceft cafe il ne befoigne
®le tenant a tender Je
rent, quaunt il eff arere,
Jorfque fur le terre, pur
ceo que ceo eff rent 1ffy=
ant bors de la terre,
que <t eff rent fecke,
Car fi le jfeoffor foit
Jeifie un foits de ceft rent,
et puts il wvient fur la
terre, ¢, et le rent luy
Joit denze, il poet aver
affife de Novel Difieifin.
Car coment que il poet
entrer per caufe de le
condition enfreint, &e.
uncore il poct eflier, {ci-
licet, de relinquifber fon
entrie, ou d aver un agf-
Sife, e, Et iffint eff di-
verfitie, quant al tender
de le rent que eff iffuant
bors de la terre, ef del
tender dauter fumwme
en groffe, que ne pajle
tffuant  hors  d’afcun
Lerre.

Sect. 342,

Sect. 341. 34a2.

BUT if a feoffment in

fee bee made, refer-
ving tothe feoffor a yere-
ly rent, & for default of
payment a re-entrie, &c.
in this cafe the tenant
needeth not to tender the
rent, when it is behind,
but upon the land, be-
caufe this is a rent iflu-
ing out of the land,
which is a rent fecke.
For if the feoffor bee
{feifed once of this rent,
and after hee commeth
upon the land, &c. and
the rentis denied him,he
may have an aflife of
Novel Diffeifin. For al-
beit he may enter by
reafon of the condition
broken, &c. yet hee may
choofe either to relin-
quifh his entrie, or to
have an aflife, &c. Andfo
thereis a diverfitie as to
thetenderof arent which
1s iffuing out of the land,
& of the tender of ano-
ther fumme in grofle,
which 1s not ifluing out
of any land.

have a contipuance,

A ND therefore it wil be a good
& {ure thing for him that will

Jaire  tigl  feaffment en  mort- make fuch feofment in morgage,
gage, de mitter un ¢fpecial hew to appoint an efpecial place (1)
Lou les denters  [eront payes, et wherethe moneyfhallbe payd,and
le pluis  cfpeciall que ¢ff  mis, themorefpeciallthatitbeeput, the

* a added L, and M. and Roh.

(1) Uponthe marriage oflord Anglefea with a daughter of lady Dorchefter, a term of yearas wab
Irillk chates, for raifing 12000l. for the portions of the daughters. There was but one da
tluultinn, whether the portion was to be paid in England, without any dedu&ion oy allo

wialce

le

't ceo ndded Lo and M. and Roh.

limited in his lordMip’s

ughter of the marriage. It was made a

for the exchange from Irclind to

Logland? It was determined in Chancery, that the portion ought to be paid in England, where the contraft wao made and

the parties refided, and not in Ireland ; becaufe it was a {um in grofs, and not

a reat ifluing out of land,  Vin, Abr. vol. s. 204



Lib. 3. upon Condition.  Sect. 343. 212

le melior eff pur Je feoffor. Si- better it is for the feoffor. As if A.
come A. infeoffe B. a aver a luy infeoffe B. to have to him and to
ét a fes beires, fur tiel condition, his heires, upon fuch conditien,
que f; A. paya a B. en le Feaff that if A. pay to B. on the Feaft
de Saint Michael L’ Archangell of Saint Michael the Arch-Angell
procheine a wvener, en ¢fZlife ca- next comming, in the cathedrall
thedrall de Paules en Londres, church of Saint Paul’s in London,
deins quater beures procheine de- within foure houres next before
vant le beure de noone de mefine the houre of noone of the fame
le Eeaft, a le Rood loft de * le Rood Feaft, at the Rood loft of the Rood
de [0 North doore deins mefnie of the North doore within the
le efglife, ou le tombe de S. Er- f{ame church, or at the tombe of
kenwald, ou al bhuis de tiel chap- SaintErkenwald, or at the doore of
pell, ou a tiel piller, deins mefine {uchachappell, or at {fuch a pillar,
Vefglife, que adonque biem [jf# within the fame church, that then
al avantdit A. et a [és keires it fhal be lawfull to the aforefaid. - -
dentrer, &c. en tiel cafe il ne be- A. and his hetres to enter, &c. 1n
foigne de querer le feoffee en au- this cafe he needeth not to feek the (- Roll A 445. 446)
ter lieu, ne deftre en auter feoffee in an other place, nor to
liew, jorfque en le lew com- bee in any other place, but in the
prife en lendenture, ne deftre la place comprifed in the indenture,
pluis longe temps que le temps nor to bee there longer than the
fpecific en mefme [endenture, pur time {pecified in the {ame inden-

tender ou payer le money a le ture, to tender or pay the money
ﬁﬁfﬁée, &Se. to the fCOECG, &, (2. Cro, 13.14.)

ERE is good counfell and advice given, to fet downe in conveyances every thin

in certaintie and particularitie, for certaintie is the mother of quietneile and repofe, ang
incertaintie the caufe of variance and contentions: and for obtaining of the one, and avoyd-
ine of the other, the beft meane is, in all aflurances, to take counfell of learncd and wells
experienced men, and not to truft onely without advice to a prefident. For as the rule is
concerning the ftate of « man’s bodie, Nullum medicamentum ¢ft idem omnibus, {o 1n the ftate
and atlurance ot a man’s lands, Nullun exemplum oft idem omnibus.

_Zfl l af?i?éf.’ df Sﬂ?ﬁ'l‘ E?’%’ ﬁ’ﬁ'[f)ﬂ/ ) &:?C . This Erkenavald was a youngey
foune of Azaa, king of the Eaft Saxons, and was firft abbot of Cherfey in Surrcy which
he bad founded, and afrer bithop of London, a holy and devout man, and lieth buried in
the fouth ifle, above the (]uirc in Suint Paul’s church, where the tombe yet remaineth,
that Littleton fpeaketh of in this place : he flourifhed about the yearce of our Lord 68o.

The refiduc of this fection ﬂllé the ({&'¢,) arc evident.

Sect. 34.5-
JTE M en ticl cafe A LSO in fuch cale, JHEREBY it ap- (6. Rep. 46. b- 47. Plo. 69. b

‘ ‘ searcth that the s, Rep. 117
Lou le lreu + (ft’Pﬁ_y- where the Placc of plnccl 13 but a ci:‘E o Rep. 117

ment ¢ff limitte, Je feof- payment is limited, the cumftance; and there-

. 3 o} ! . ’ tore if‘ the ﬂlmligcc I'Co
Jee w'eff cviige de  fcoffee 1s not bound to iverh it a Ay o-
recerver le payment en receive the payment in  ther place, it is fuffi-

AU A : ) cr]aee : cient, though he be
nul auter liew forfgue anyotherplacebutinthe “eBh LuEr e ¢

€ m{/;?ff.’ /c.’ /z'm ? J').!L' ﬁlln(ﬂ place fo lilllitted. it ot any other pl:lcc.
And

* ) rood de ley notin L. and M., nor Roh. | de payment, not in L. and M. ror Roh. 1 pas added in
L. and M. and Roh.



Lib. 3.

{Dyer 1.)

g.H. 4.b. 9. H. 4. 16, 11. H. 7.
20.21. 19. E. 4. 1. b. 47. E. 3-
24. 22. E. 4. 37. H. 6. 26. Li. g-
fo. 78. Peytoc’s cafe.

(1. Roll, Rep. 236.)

a, H. 4. 23

¥ Peytoe’scafe ubi fupra.

{Ant, 207.)

4. H. 7. 4. Dy. 35.H. 8, 56. 27+
H. 8. 1.
(Ant. 208. b.)

Lib. 5. fo. 114, Pinncl’s cafe,

a6, H. 6. tit. Barre 37.
(Sid\ 44. Poft. g73.3. Mo. 47:)

70, E. §. ¢9.
(I‘I(}bi 68- bg.)

11, R. a.tit, Barre 3. 43,
(1- Rﬂu- Abr- 470. 6”1-)

(1) It hath been formerly doubted, Whether the defendant, in fuch a cafe, onght not to
142. 3. C. 1. Ander, 198, 5. C Mo, 267. 8. C. Ow. 45, Savil 96. 1. Leon. 311,

Cap. 3.

And fo it 15 if the mo.
ny be to be pad on
fuch a feaft, yct if the
money be tendred and
received at any time
before the day, it is
{fufficient, (1)

Of Eftates

himit. Mes uncore fi il
refecervft le payment en
auter liew, ceo eff affets
bone, et auxy fort pur le

Jeof

or ficome le receit

uft efle en mefme le lieu
yfint limit, &e.

EREUPON are many
diverfitics worthie of
obfervation.

Firft, there 1s a diverfitie,
when the condition 1s for
paymentof money : and when
for the deliverie of a horfe, a
robe, a ring, or the like : for
where it 1s for payment of
money, there if the feoftec or
obligee accept an horfe, &c.
i fatisfaction, this is good :
but if the conrdition were for
the deliverie of a horfe, or
robe, there albeit the obligee
or feoffee accept money or
any other thing for the horfe,
&c, 1t 1s no performance of
the condition. The like law
15, if the condition bee to ac-
knowledge a recognizance of
twentie pounds, &c. if the ob-
ligce or feoffce accept twenty
pounds in {atisfaétion of the
condition, it 1s not {ufficient
11 law, ¥ but notwithftand-
ing fuch acceptunce, the con-
dition is broken. And {o it is
of all other collaterall con-
ditions, though the obligce
or feoftee mielfe accept it.

Sect, 344.

/ TEM en tiel cafe

de feoffment en
morigage, fi le feof-
Jor paya al feof~
fee un chival, ou ba-
nap &dargent, ou un
annel dor, ou auter
tiel chofe en plein.fa-
tesfaclion del money,
& lauter ceo receruft,

ceo eff affets bone, &
auxy fort ficome il uf?
recerve la fumme del
money, coment que le
chival  ou | auter
chofe ne _fuit de wvin-
ffme part del value
de fumme ac le money,
pur ceo que l'auter a-
vort  ceo accept en

Ppletne fatisfaltion .

Sect. 344

But yet if he doe receive
the payment in another
place, this is good e-
nough & asftrong forthe
feoffor as if the receipt
had beene in the fame
place {o limited, &c.

A LSO in the cafe

of feoffment in
morgage, 1f the feoffor
payeth to the feoffee a
horfe, ora cup of filver,
or a ring of gold, or
any fuch other thing in
ful fatisfa&ion of the
money, and the other
receiveth it, this Iis
good enough, and as
ftrong as if hee had re-
ceived theflummeof mo-
ney, though the horfe
or the other thing were
not of the twentieth
part of the value of the
fum of money, becaufe
that the other hath ac-
cepted it in ful fatif-
faction.

Sccondly, in cafe when the condition is for payment of money, there is a diverfitic when

the money is to be payd to the partic, and when toan eflranger: for when it is o bee payd to
an citranger, there if the ftranger aceept an horfe or any collaterall thing in futisfuction of the
money, it is no performance of the ¢ondition, becaufe the condition in that cafe is rictly to
be pertormed.  Bur it the condition be, that a ftranger fhal pay to the obligec or feofice a
fum of money, there the obligee or feoftee may receive a horfe, &c. in futistaction.

Thirdly, where the condition is for payment of tweptic pounds, the obligor or feoffor can-
not at the time appointed pay a lefler fumme in fatisfaction of the whole, becaufe it is apparant
that a lefler fumine of money cannot be a fatisfuction of 2 greater. Bucif the obligee or feot.
fec doe at the day receive part, and thercof make an acquittance under his feale in full fatif
faCtion of the whole, it is fufhicient, by reafon the deed amounteth to an ncquittance of the
wholc. If the obligor or leflor pay a lefler fumme either before the day, or at another plice
than 13 limited by the condition, and the obligee or feoftee receiveth ir, this is a1 good futif-
faction.

Fourthly, not onely things in pofleflion may be given in futisfadion, (whereof Littlctosn
putteth his cale,) but alfo if the obligee or feoflee wceept a ttatute or a bond in fadisfaétion of
the money, it 13 a good fatisfaction,

It the obligor or feoffor be bound by condition to pay an hundred markes at a certaine

diry,

1 &'e. added in L. aud M. and Roh.

plead fpecially?  See 1. Cro.
But now this point 1 fettled 5 tar, per 4.

Anney caps 16, {e€le 12, if the obligor, his heirs, executors, and adminiflintors, have, before the aélion brought, paid 10

the obligee, his exccutors or adminiltrators, the principal and interelt due by

the condition of the bond, though fuch pay.

ment was not fLrictly made according to the condition, yet it may be pleaded in bar of fuch action, and thall be an « e
tual a bar thereof as if the money had been paid at the day and place, according to the condition, and had been {o

pleaded.  Note to the 5ith edition.



Lib. 3.

day, and at the da

the parties doe account together, an y. 1t 5 2 b
owe twentie pound to the obligor or feoffor, that fumme1s allowed, and the refiduc of the hun- 37: &« > =5 42- B 38

" dred markes paid, this is a good fatisfaction, an

upon Condition.

d vet the twenty pound was a chofe in aftion,

Se@c. 34 5 . 213
and for that the feoffec or obligce did (Noy. 1t0. 5. Rep.117.)
33,
34 H. 6. £7 12. k3. Ou Ifbl

aind ne payment was made thereof, but by way of retainer or difcharge (1).
En pleine fatisfattion. Notw, in fatisfaltion and in full fatisfaction isall one,

JTEM Ji bome enfeof-
- fa un auter™ fur con-
dition, que il et fes
beires rendront a un e-
firange bome & a  fes
betres un annuel rent
de 20s. &c. et fi 1l ou
fes beires failont de pay-
ment de ceo, que adon-
ques bien lirroit al feqgf-
for et a fes beires de
entrer, ceo eft bon con-
ditian : et uncore en ceft
cas, coment que tiel an-
nuall payment eft ap-
pelle en Pendenture un
annuall rent, ceo nefl
pas  properment  rent.
Car s'il ferroit rent, il
covient eflre rent fer-
Vicey ou rent charge, ou
rent fecke, et - il neft
afcun de eux. Car jile-
Sfrange fuit ferfie de ceo,
et puss il fuit a luy de-
nie, 1l 1’ avera unque af-
Jife de ceo, pur ceo que 1l
weft T pas tffuant || bors

d'afcun tenements ; et if-
Sfint Pefirange n'ad af-
cun remedie, fi ticl an-
nual rent foit aderere en
coff cas, mes  que [e
Jeoffor ou fes  beires
potent entrer,&c, It un-

core fi le feoffor ou fes

* en fee added L. and M. and Roh.,

not in L. and M.

Sect. 345.
ALSO if 2 man infeoffe

an other upon con-
dition, that hee and his
heires fhall render to a
{tranger and to his heires
a yearely rent of 20 {hil-
lings, &c. and if hee or
his heires faile of pay-
ment thereof, that then it
{hall bee lawfull to the
feoffor and his heires to
enter, this is a good con-
dition : and yet in this
cafe, albeit fuch annuall
payment be called 1n the
indenture a yearely rent,
this is not properly a
rent. For if it thould bee
arent, 1t muft bee rent
fervice, rent charge, or
a rent {ecke, and 1t is not
any of thefe. For if the
ftranger were feifed of
this, and after 1t were de-
nied him, hee fhall never
have an afiife of this, be-
caufe that it is not ifluing
out of any tenements ;
and fo the firanger hath
not any remedy, if {fuch
yearely rent be behind in
this cafe, but that the
feoffor or his heires may
enter, &c. And yet if the
feoffor or his heires en-

ter for default of pay-

+ gue added L.and M. and Roh.

RE?I&’?‘WZZ' a un (Dr. and Stud. cap. 20.)
eftrange home
un annyel rent,

G

This refervation 1s
mecrely void [4] for [«] Lib. 8.fol. 70. 7.
the reafons hereafter (*[Plﬂ-ﬂéaifﬂ“ bon in cafe 1e Roy.
in this feFion alleadg- Cro, Car. 283. Aut.
cd by Littleton, and
allo for that no eftate
moveth from the ftran-
ger, and that he is not
paitie to the deed.

And albeit it bee a
voyde refervation, and
can be no rent,and the
words of the condi-
tion be, thatifthe feof-
fce or his heires faile
of payment of it, (that
18, of theannuallrent)
that then, &c. yet it
appeareth that the
condition 1s good, and
annuall rent {hall bee
taken for an annuall
fumme of money in
grofle. and not in the
proper fignification
thereof, wiz. to bee a
rent {uiny out of
land, which is to bee
oblerved, that words
11 a condition {hall
bee taken out of thair
proper fenle,ut res ma-
giswaleat quam pereat,
and fo m like cafes 1t
15 holden 4] in our [4]6. E. 2. entr. cong. g5 recie
bookes. pere.,

But if 4. bee feifed 8. Afl. 34. revertere,
of certaine lands, and (1, Rep. 76. Godbolt 448.)
A and A. joyne in a
fcoffment 1n fee re-
ferving o rentto them
both and their heires,
and the feolfee grant
thatit fhall be lawfull
for them and thewr
heires to diftreine for

the

Ant. 47- 2
143 b}

L pasnot in L. and M. § lord

(1) Tn Roll. Rep. 296, it is fid, that the reafon why a collateral thing cannot be fatisficd with money, or other collateral
thing, is, becaufe the collateral thing is not due, and {o no contra&t can be made ol it ] the day of payment j and that the
reafon why mongy may be fatislicd by a collateral thing is, becanfe it ts of certain valoe,

; R



Lib. 3. | Of Eftates - Seft. 346.

(Ant.148.3 el 221.] the rent, thisisa good  besres entront pur de- ment, - then fuch rent is-

~ h
%;‘t‘g:‘{:;;“éti;e?; Sfault de payment, adon- taken away for ever. And

partic to the deed, que trel rent f’/f ale ¢ {o fuch a rent 1s but as a.

and the claufe of di- % ., gours. Et iffint trel paine fet upon the tenant

firefle s a grant of the . ) X
vent to A. %md B.asit rent ¥ weff forfque un and his heires, that if

appearcth before in - 4473 affefle a le tenant they will not pay this ac-

the chapter of rents, . s o .
But it 7, had beene o €L Jes beires, que s'ils ne cording to the forme of

ftranger to the deed, @ozlent payer ceo folon- the indenture, they fhall

:Efr?gﬂ f{fiﬁ ;},};ﬁl;ﬁ{:s que la forme del inden- lofe their land by the en-

diverfitic are all the Zyre, s perdront lour trie of the feoffor or his
[L‘] 18. K. 2. Afl, 381, n6., H. 8. bookecs [L‘], which PH- tf’}"?’f.’ PCF Z’ﬁ"ﬂf)"?‘ﬂ’ df/ l‘leires for default of Pay_

2. 13. E. 2. feoffments & faits ;4 faciefceme to vary, . . ) ) ]
108. gi. AL pl. g1. m{ncﬂcd_ d feoffor on fes herres ment. And in this cafe it
Car $il firra pur default de parment. feemeth that the feoffee
- .~ Et enceff cas il [emble and his heires ought to
rent, il covient S .
o que le feoffee et fos {eeke the ftranger and his
eftre rent fervice, 4. : S . .
' beires doyent querer le heires if they bee within
rent charge, ou . ) s .
S o n cflranger et beires Sis England, becaufe there is
rentfecke,etiln’cft V. . .
Y. font deins Engleterre, no place limited where
nul de eux. This is *
a cood Iogicall argu. T PUT ceo que nil fcu ¢ff the payment fhall bee
&y <Y . . »
ment & diwifione, & Jipit low le payment made, and for that fuch

argumentum & divifione ) . | : PP
off fortiffimum fn lege. ﬁr;dfdzf’ ct Pz.{?‘ cco rent 1s not 1ITumb out of

Fd) Vide Se&d. 381, [d] Littleran ufeth this  que  f2el rvemt w’eft pas any land, &c.

argument  elfewhere, £ bore Ja E‘ZE}Z
where {ee more of this ?ﬁ{(m + -/

e
matter. Z‘Ef'?”ﬁ', >

Pur a’aﬁzza/z‘ de pzz_yffzczzz‘.. Note here, fecinge it 15 but a fumme in grofle, there need
no demand of the rent; for Lirleton here faith, that the feoffee ought to fecke the perfon of
the firanger to pay him the fumme of money, becaule it is a fumme in grofle and not iluing

out of the land.

B Sect. 346:
(Hob. 130, 2 Roll. Abr. 447, f [ feoffor,  do- ET hic nota deusx A ND here note two

Polt, 386. 8. Rep. 71. Ant.3g. b. . . .
: v ) 201" {996_ 01 (1 Cl){?/t".f: U7 Cﬂ, gﬂe thll]gs . Onc 15,
lour betres.  Hereby v wul rent (que pro- that norent (which is

oy ft';[’_" m ‘3‘“‘;{5}“ man {'."c pernent off dit rent) properly {aid a rent)

a feoffment, pift, afe : . ] ‘ .

that (omitting bimfelfc) he f2¢ ¢ffre referve fur may be referved upon

may referve a rent to las q/czz}? ﬁ:qﬁmem‘, dﬁ??f;’, any fCOmeEIlt, glft, or

h{:il'C‘ Y. But LLirederon 15 not ' o
foto f)c( Ll)nt.lcrﬁoud; h;s mean- ¥ /6’(ZJ‘, jG?:/E?Z(t’ fant- ]C[lﬁ:, but 01’161}7 to the.

ing is, that cither the feof- folement  al  feoffor, feoffor, or to the do-
for, &c. may vefervethe rent oy o1 doyor o al nor, or to the leflor,

to himfelte only, or to him- : , ) _
felfe and his heires. Aud yer [e/fors ou a lour berres, or to their heires, and

[f] S E. 3- 27 28, it iﬁ hUldcn [P]ill Oour bUUkEB‘, 85 ENn 7;7{1 II maney irl nNO man ner it mny
that a man may make a feoff- ’ : I b eferved -
ment in fee referving a rent § ’ f"m{ f_/ re e~ DCC TCICIVC o any

(Ant. 164 a.) of farty fhillings to the feof-  ferve a afcun eftrange {trange perfon. But if

for for tearme of his lide, and

perfon,

* g'efi—eft, Lo and M. and Roh, L4 pur ceo que mul liew el limit Pon le payment ferra faity ety not in T, and M, nor Roh,
¥ bors not in L and M. nor Roh, | auter added in L. and M. and Roh, § #/ notin L, and M, nor Roh,

(1) Plo. 107, If a man leafes, rendeving vent to the beivy it is woidy for the heir takes as purchafor, and is quali a_firanger.,
Flob. 130, Oats v, Frithe Father feifed in foe and fon join in a leafe to commence after the death of the father, l'r'ﬂl’ff"r"fﬂ;"r'f‘;ﬂ
1o the fon, and dies, the refirvation vus adiuded void ; for o' the fon prowses heir by the cocnty that does not mend the vajv Y hut if
the referaation had beea to the heiy of the (r_*ﬁf:r, amittime the leflory it avould hawe heen good /hr (o’ the vent newer avas in the father 1o
demand, yet the fon cvonld take it not ai apurchafory, butasa rent inbevent in the vout fthe reswerfion, avhich he bas A_}- ;fg/:_-m; Sfrom
his fatber s and in this fenfe the yent jifilf avas in the fathery wiz, 10 1eleafe (by the avord renty but not action) the' net to daff. 8o
note the differencey ¢ Jays Llobart) avben in fuch a leafe the vent is referved to the beir Jerflyomitting the anceflor, wbich I3 poody and
qulere an mmm’!y or svarranty i3 grrmff.'? qqm‘uﬂ the heir ) ﬂmfm'ug thr m:ffﬂnr, auliich {1 not lt{ﬂﬂr/. [t H/J/Jt'ﬂr'j i the :'n_/ﬁ nf
Littleton, that tho' the veferwvation to a flranger be bad to carvy any vent to the flrangery yet it «0illbe good 1o the liffory and that not
only during bislife, but generally during all the term 5 for woben it is fuidy rendering to 1, S, the avards 1. S, fhall be woid, in the
Same manner as ([ be bad faidy vendering vent generally becanfry s S IS a man [eajis, readering rent to bim and a ﬂrfn.r.qf'r, T
good to bim cleavly, and woid to the flrangery 310 AW 300 2llyy When a man lvafesy vendeving vent 1o him and bis beirs peneral,
yet the lavo avill direct it 10 an iffue avho is not his beiv generaly merely for r*m{[;rm'{y'Jﬁrﬁ't" Dyer i1g. b, Sir Thomas Wy’
cafey and before vao b Difference between aleafe referving rent to ks Se and a leafe upon condition, that 1,8, fhall ye-onter il the
rent be in arvear, for theve neither fhall enter 3 not 10 S, becanfe be cannot by lavv 3 not the leflory becanfe there ave no avords o e
ve-entry 10 anybefide 1oS. Butin the cafe of Doslor and Student, feoffment upon coudition, that befball pay 20l 10 1. S, and that
otheravife 1.8, fball re-enter § therey tha' 1,Ss cannot ve-entery ihe feoffor can, for there the condition avas created by the fii fi avords ¢
and tho' be intends the adwantage of thisto 1o Sy it does not fignify, S0 28, UL 8. Dyer 130 Dewife to the prior of 81, 1. Ji that
be pays to the Dean and Chapter of 8t 1'0il’sy and that if be does not foy the Dean and Chaptevfhall baare ity that is awoid condition
1o make it o rt'mm'udn‘, haut 11 it ‘(‘rnndﬁ:r 1he dwv{'/fn' te re=eiter, D{/ﬁ'n‘mw betoeen a rent HpoH ft‘r/'rﬁ? and a rent npou n /}-qﬁ}umf :
inthe If}lf] cafe vent wvould be woid 10 a flrangery and yet not good 10 the froffory hecanfe the laav does not eveate ity and it's nos [

veferacd § bub the cafeof a feoffment is like to a grant of vent 1o L, Se and that if°it be in arvear that 1o Dy fhall diffrainy there
1be
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perfon.  Mes i deux:

Joyntenants font un
Jeas per fait endent,
refervant a un de eux

upon Condition.

two jointenants make
a leafe by deed 1n-

dented, referving to
one of them a certain

after his deceafe, a pound of
comyne to his heires, that
this 1s good.

If a2 man make a feoffe-
ment in fcey, referving a rent

Sect. 347.

214

(10. Rep. 106, Hob. 130.)

(Ant. 47. a.)

L2212 to bimor his heirs,y it 15 good
yeare]y rent, this 1s [ /] to him for tearme of his

good enoug}i to him Iife, and void to his hcire.

to whom the rentis  Moes /i 2. joyntenants

referved, for that hee Jfonr un leafe per fait

is privie to the leafe mdent, &c.

i eft privy a le leafe .
ﬂ priv) and not a f’cranger This cafe being by deed

& nemy eflrange a ke - fe be -
5 d, d
to the leafe, &c. (I) indented, 15 evident, and it

feas, 69') C. 1_ _ hath been touched before ; but
if that two joyntenants without a dced ndented make a leafe for life, referving a rent to one

of them, it fhall enure to them both in refpect of the joynt reverfion. And fo it is of a fur-
render to onc of them, it fhall enure to them both.

If two joyntenants, the one for life, and the other in fee, joyne in a leafe for life, or a cift
in tayle, referving a rent, the rent fhal enure to them both ; for if the particular eftate deter-
mine, they fliall be jointenants againe 1n poflefion.  Bur if tenant for life, and he in the rc-
verfion joyn in a leafe for life, or a gift in tailc by deed, referving a rent, this fhall enure to
the tenant for life onely, during his Iife, and after to him in the reverfion, for EVEry one
grants that which he may lawfully grant; and if at the common law they had madc a “feoff-

ment in fee generally, the feoffee fhould have holden of the tenant for life during his lite,
and after of him in reverfion, and fo 1t was holden [¢] in the King’s Bench.,

un certaine annuall
rent, ceo ¢t affets
bon a luy a que le rent
eff referve, purceogue

[f] Lib. 5. fol. 114, Mallorie’s

calce

‘5. E. 4. 4. 2. 29. H. 8. 16,
Vide Scél. 58.
(Poft, 318, a. Ant. 47. a.)

(Ant. 192. a. 6. Rep. I5. @
Ant. 422, 45 @ §3. b. 193, .}

Vide Scél. 58.

(4] Mich. 36. & g7. Eliz.

Sect. 347.

LE fecond chofe * ¢ff, "T'HE fecond thing is, UE il ene (1 Roll. Abr.473)
- que nul entrie ou re- that no entry nor re- trie, &e.
entrie (que eff tout un)f entry (which 15 all one) Here Littleton  re-

citeth one of the maxa
1mes of the common
law ; and the reafon

‘J_..- ' »
hereof iE, fol- ﬂVﬂ}’d- ,fzé('{-;é‘;“' Qw/ﬂ%

ing of maintenance, p"éfﬁi”’f’:ﬁéd‘
fuppreflion of righe,
and flirring up of
fuites: and there-
forc nothing in ace
tionp, cntrie, or res
cntrie, Can bec granta
ed over: for {o un
der colour thereof
pretended titles might
bee granted to great
men, wherby right
might bee trodden
downc, and the weake
opprefled, which the
common law forbid-
deth, s men to grant
before they be in pofs
{cilion,

poit etre referve ne do-

ne a afcun perfon, j{??ﬁfﬁé’
tantfolement al feofor,

ou al donor, ou al leffor,
ou a lour berres: &9 tiel
T reenter ne poyt efire
grant a un auter perfin.
Car fi bome leffa || terre a
un auter pur terme de
Vie per indenture, ren-
dant al leffor et a fos
heires certaine rent, &S
pur default de payment
un reentry, &e. [t apres
le leflor per un fait gran-
{a le reverfion de lu terre

may be referved or given
to any perfon, but only to
the feoftor, or to the do-

nor, or to the leflor, or
totheir heires: and {uch
reentrie cannot be given
toany other perfon. Forif
aman letteth land to ano-
ther for tearme of life by
indenture,rendringtothe
leffor and to his heires a
certaine rent, and for de-
fault of payment a reen-
try, &c. 1f afterward the
lcflor by a deed granteth
the reverfion of the land
@ un auter en feo, ¢t le toanotherin{ce, and the
tenant a rerme de wvie tenant for terme of life
atturna, &c, fi le rent a-  attorne, &c,if therentbe

Pur default
de poyment un
recnirie,

* /7 notin Roh. hutin L. and M,

+ ne added in L. and M, and Roh,
and Roh,

1 reenter—rent in L. and M
| certerne added in Lo and M. and Robh.

(1) The principle which gave rife to this rule is, that rent is confidered as a retvibution for the land, and iy therefore pays
able to thole who would otherwife have had the Iand.—It is to be obferved, that remainder-men in a fettlement, being, at firt
view, neither feoflots, donove, leflors, nor the heirsol feoflors, donors, or leflors, there feemato have been, for fome time after the
ftatute of Ofes, n doubt, whetherthe vents of leafes made by virtue ni'pawcrn contained in Il'tllr:munln,uuuld‘bu I'L‘fl:l"\?l?d tothems
In Chudleigh's caley 1. Rep.agg. it is politively faid, that if afeoffment in fee be made to the ufe of one for life, remainder to anos
ther in tail, with feverat remainders over, with @ power to the tenant for e to make leafes, referving the rent to the reverfioners,
and the tenant for lite aceerdingty makes leafes, ndither his heirs nor any of the remainder-men fhall have the rent. Dut in
Harcourt v, Pole, 1. Anderf, 293, it was adjudged, that the remainder-men mighe diftrain in thefe cafes,  And in Sir Thomau
Jones, 350 the oidem in Chudleigh's cafe is denied to be law,  The delermination in Harcourt v. Pole will appear incontro-
vertibly righty it we confider that both the leffeea and remainder-men derive their eftate out of the yeverfion, or original inhee

ritance of the fettlery and therefore the law, to ufe Sir Ldward Coke’s expreflion in Whillocke's cafe, 8. Rep. 71, will dife
tribute the rent to every one to whom any hmitation of the uie s made.
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the diftrefs is of no walues o, MU, 26, But beve the avords are fificiont to create a venty and in an entire clanfe, part may be
woid. 4. Lo 4o Oblivativuto 1. 8. abru!mf!fr.' to 1o 1 it icgoodtol. 5. Difference avhere the repugnancy of twords appearsy as bere,
aud Where it does not ¢ as a releafe of all aflions avhich I have as execurory and 1 have none asexcentor y 1his is void, becanfe it
does not appear. 32, H, 9. Kelo 88, 4, Celtuy que ufe lrafei, reddering rent (o /u'nyi'{/; and divsy the beiv fhall bave r/.u: yends
Yer in g o 5. 60 L the vent, avith the reverfiony goes to the frofleesy tha' refirand 1o the celluy que wle  yet fnlaw the froffees
are doners; foitis, i :_'/;':‘f, the feoflees lrafoy vendering vent to the celtuy que ufey it 7s good for themfilves, avhich is fironger, Sir(3cos
makes a froffuent to the ufe of bimfelf for life 3 vemainder to Willinm Huntley bis fon and beiv apparent and bis beirs: Sir Geo,
and WAllinm foin in a leafe for years, rendering vent 1o Siy Qeos bis beivs and affiens @ Sir Geo, diess  Refolved, that the refera

wation amd the rert ary J/t'f.r'rmr'nr;f H ﬁu* “’ illium ionot ol /Jw'r, and ﬂ'r'rr;ﬁu'ﬂ /Jf Caniot /.utfm.‘ J‘/.u.' 1ol l‘lllllllt‘)' 'J r.‘;g/?',
Palm, 485 Lord Notr, MSy.



Lib. 3. Cap. 3. Of Eftates Sect. 347.

3 (1c. Rep. 41.) | reentrie, ¢, Hercupon pres foit adereve, le after  behind,  the

is to bee collected divers  oppygop de Jo reverfi- grantee of a reverfion

diverfities, Fir{t, betwecne C e . : .
a condition that ,rcqu'ircth o 0N poit diffretner fur may diftreine for the

regntric, and a Dmitation Jp rent, pur ceo que Je rent, becaufe that the

fhat a htermmeth
Plo, 942.3. 1. Roll. Abr. 411, {"{‘%?L&E‘ determinett . e e eg
t oft. 37 - H-) | Ree ﬂtc_“’lﬂl -'--""t , 1}_:' c”“.]:. ?‘L"”t fj/i 2?26‘26{6’?22," 2 lﬁ’ l‘ent lS lnCldeﬂt tO the

Of this firft fort no firanger, reverflon ;5 mes i/ ne reverflon; but he may

as Liitleton ﬁlith, {hall take Pat‘fe’ﬂﬂ‘f’f‘fﬂ /ﬁff??'re, not enter into thc

any advantage, as hath bcene ‘
faid. But of Lmitations itis <9 ozffe le tenant, fi- land, and oufte the te-

. otherwife, Asifamanmake om0 /Jp [c’ﬂdﬂ" Pufﬁz} nant, as the lefior

a leafe guon/yne, that is, un- . .
il 7. S?mq%’ Eo s Romethe 0U_fes beires, fi le re- might have done or

leflor grant the reverfion o~ werfion uft effe conti- his heires, if the rever-

rer to a fir I. 8. comes , .
;'r?lalo]ga{}r:in%ﬁ? ?1‘ﬂntcc {hal 7PUECR CUX, (Sc. Eten fion had beene conti-

take advantage of it and en- C‘fﬂ Ct_?/-‘:’. Lentrie {.’ﬂ nued in them, &c. And
ter, becaufe theeftate by the 510 5 soyrs temps; in this cafe the entrie

expreflc limitation was de- .
car le grantee de le 1s taken away for ever;

termined,
Regifier a46. Pl. Com. 27. g¢- - So it is 1if a man make a ?"E"UE?“/;EO?Z ne _POIL' Eli= for the grantee of the

B, 3. Formedon 68, F. N. L. leafe to a woman quamdi :rgr,caufﬁquﬁfupré.~ reverfion cannot enter,

201. Lib. 10. fo. 36, Maiy Por- caffavixerit, or if aman make . / A \
tington’s cafe. e e 1o n widow, Dot e leffor ne fes caufi qui fipra. And

. fi tamdiu in puré widuitate beires ne poyent en- the leflor nor his heires

wiveret. So 1t is if a man ter 3 car ﬂ /o /ﬁ_’ﬂﬁ?’ cannot enter ; for if the

make a lcafe for a 100 yeaves e s )
if the leflee live fo long, the puiffert-entrer, don- leflor might enter, then

leffor grants over the rever-  gyes 7/ covient que i/ hee ought to be in his
fion, the leffee dids, the gran- - roit % _ for bﬂf- & d
tee ‘may cnter, cawfi qud J en;ﬁm pri- former ftate, &e. an
Jupri mer eflate, &c. ef ceo this may not bee, be-
2. Another diverfitie is be-  72¢ poit ¢ffre, pur ceo caufe hee hath aliened

tweene a condition annexed c 7 ] /; . )
to a freehold, and a condition qu ad alien de from him the rever

pig annexed to a leafe for ycars. luy _zf reverfion. . fion.
(Plo. 242. 2.) For if a man make a gift in taile or a leafe for life upon condition, that if the donee or

Brooke tit. Condition in Abr. _ : .
::?l;i. ';;.I L'oppinion de Brom- leflee goeth not to Kome before fuch a day the gift or leafe fhall ceafe or be void, the gran-

ley. 10. E. 52. 10.AfL. Pl 24.Pl. tee of the reverfion fhall never take advantace of this condition, becaufe the eftate cannot
gﬂm 96, 11. H. 7. 17. 19 R3¢ ceafe before an entrie ; but if the leafe.had beene but for yeares, there the grantee thould have

one 10. ‘ : : ' ndition, becaufi or veares / . :
(1. Roll. Abr, 475. Noy 7. taken 1df£}nt'1g§ of the l‘k_c Co C_h , ¥ :llfe-thc l?afe tm. yeares ipfo failo _by tl}c breach of
the condition without any entry was void ; for a leafe for yeares may begin without cere-

R -G-bnﬁuatRfln 5 o 1
3. Rep. 64 5 P 9 mony, and fo may end without ceremony ; but an citate of freehold cannot ;bcgl‘l}w

- & POIL EI . b') ' R . - —
“Fr;. Aol rie. ,Q{f;.ﬁﬁ i ;w//'u/"} ( without cercmony. And of a voide thing an eltranger may take benefit, but not 6f a voida-
trFiere. Fhe e e bier rlp7 M-fn*-;; " ble eftate by entry.

fetonsrvimn w2 o - perni B 4] fooffor ou al donor, &c. on a lour beires, 8¢, Here is to be obferved

Y/ . . . Pl Com. 813 g14. in Scalalti- ‘ _ _ _ *
A fﬁ /ffm&ﬁ/f V7745 313- 314 a diverfitie betweene a refervation of a rent and a re-entry ; for (as it huth beene*{aid) a rent
W

7 “cae's caf,
e - - - " - .
LN 2 25 f2ay (Hobajzo.) cannot be referved to the heire of the feoffor, but the heire may take advantage of a condi-

ﬁ,’/' tion, which the feoffor could never doe.  As it I infeoftee another of an acre of ground upon

; na35 L. 4. 14, 2 R - L0 - . o g

p /{:g.ﬂ'f;mi‘;j(.téf s . condition that if mine here pay to the feoffee, &c. 20 fhullings, that he and his heires fhall

120 JAE aeks” % N re-enter, this condition is good ; and if after my deceale my heire pay the 20 fhillings, hee
L P At 7 ':'2 Jé- fhall re-enter, for he is privy in blood, and enjoy the land as heire to me.

P przir? 409 a3.H. 7. 18. a. Forfgue tantfolement al feoffor, &c. ou a lour beires.  Our author

f’g_ / , /-%ﬁfﬁé}ﬁjm“"‘ 40 ?) > {peaketh here of naturall pcri:ups for an example, for 1f a bifhop, archdeacon, parfon, pre-
/@f S 6’? ﬂﬁ_, Az ey, s bend, or any other body politique or corporate, ceclefiallical or temporal, muke a leafe, 8cc.

S e '?:,%m/: g / : upon condition, his {uccctior m:l‘y enter for the conditon broken, {or they are privy in right.
dd ot Coor phde = And fo if a man have a leafe for yeares and demife or grant the fame upon condition, &c.
o ' - .. and die, his executors or adminiflrators fhall enter for the condition broken, for thev ar
- e halbudd B . i : , tor they are
_— v s %"” W privic i right, and reprefent the perfon of the dead, }

S ' - [»] If
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Lib. 3. upon Condition.  Sect. 347. 215

b (y) If cefluy que ufe had made a leafe for yeares, &c. upon condition, the feofices fhould not (y) 27. H. 8. 1.
enter for the condition broken, for they arc privie in cftate, but not privie in blood.

Another diverfitie is in cafe of a leale for yeares, where the condition is that the leafe (1+ Rep. s2. Ant. 211. b
{hall ceafe, or be void, as is atorefaid, and where the condition is, that the leflor fhall re- 1. Roll. Abr. 475. a. ch.'64.3
enter, for there the grantee, as Litteton {aith, (hall never take benchic of the condition.

And it is to be oblerved, that where the citate or leafe is ig/o fudlo voide by the condition Pl Com. Browning’s cafe, 236,
or limitation, no acceprance of the rent after can make it to have a continuance : otherwife
it is of an eftate or leafe voydable by entrie. (1)

Another diverfitie 1s betweene conditions 1n deed, whereof fufficient hath beene faid before,
and conditions in law. As if a man make a lcalc Tor life, there 1s a condition in law annexed
unto it, thatif the Tellee doth make a preater eftate, &c. that then the leffor may cnter,
Of this and the like conditions 1n law, which doc give an entrie to the leffor, the leflor
himfelfe and his heires fhall not onely take benefit of it, but alfo his aflicnce and the lord
by efcheat, every one for the condition in law broken in their owne time. ~ Another diveriity
there is betweene the judgement of the common law, whereof Littleton wrote, and the law
at this day by force of the ftatute (*) of 32. H. 8. cap. 34. (a) For by the common law no (» _
srautee or affignee of the reverlion could (us hath been f1id) take advantage of a re-entric by an{ﬁi: H. 8. cap. 34. in le pre~
force of any condition. For at the common law, it a mun had made a leafe for life refer- () 26. H. 6. tit. ent. cog. 4G
ving a rent, &c. and if the rent be behind a re-entrie, and the leffor grant the reverfion ’
over, the grantec fhould take no benefit of the coudition, for the caufe before rebearfed. But
now by the faid fiatute of 32. H. 6. the grantce may take advantage therof, and upon de- Plo. 1+¢. b

. . . ‘ e L . JRITI L
mand of the rent, and non-payment, he may re-enter. By which aét it is provided, that as (Hlo.175. b.)
well every perfon which fliall have any grant of the king of any reverfion, &c. of any lands,
&c. which pertained to monafteries, &c. as alfo all other perfons being grantees or affignecs,
&c. to or by any other perfon or Pcrfons, and their heires, exccutors, {ucceflors, and af-
fignces fhal have like advantage againft the lefices, &c. by entry for non-payment of the rent,
or for doing of walte or other forﬁ:iturc, &c. as the {aid leflors or grantors themfelves oughe
or might have had. Upon this act divers refolutions and judgements have becne given, which
are neceilary to be knowne.

(1. Saun. 237. 238. 230. 240,

241.)

1. That the faid ftatute 15 generall, wiz, (4) that the grantce of the revgrfion of every com- (4) Pl. Com. Hill and Grarge's.

mon perfon as well as of the king fhall take advantage of conditions. cafe 175. 146.
2. That the ﬂatutg doth cxtend to grants made by the fucceffors of the king, albeit the M. to. & 14, Eliz. 18o.
king be only named in the act. Dicr. 1bid.
taiﬂ; That where the {tutute {peaketh of leflces, that the fame doth not extend to gifts in EEEEE“Z' Dyer gog. Wynter’s
4. Thatwhere the ftatute {peakes of grantees and afligneces of the reverfion, (4) that an af (4) PL. Com. Kidwellye’s cafe 6q.
fignce of part of the ftate of the reverfion may take advantage of the condition.  As if leflee Vid. Dyer Mich, 14, & 15. Eliz.
for lifc be, &ec. anfTheTeverion is granted for life, &c.  So if leflee for ycares, &c. bee, and 399
the reverfion is granted for yeares, the grantee for yeares fhall take benefic of the condition &;' R"l}' Abr. 472. Polt. 385. 2,
in refpeé& of this word (execasors)in the act. M';tﬂglaﬂ)& 2. 1. Roll. Abr. 471.
_ gl That a grantee of part Qf the reverfion {hall not (e) ‘take: advantage of t}m c_ondition; 85 Vide 7. F. 3. 54. Simile ad-
if the lcafe be of threc acres, rEICYFIRE a vent upon condition, and the reverfion 1s granted of judged in Communi Banco in

two acres, the rent fhall be apportioned by the aét of the parties, but the condition is de- ;"{" 11-“"‘1 D&“Cr’s time. P. 17.Eliz.

Ik 1 ire and acal 1oht. o ~ ich. 14. & 15. Eliz. Dver 20q.
sl ol e i sl o 08 Lo 1078 BT A i
Y. i g 1C, 4 3 y aines ifnlt 11 ({.) le'.ﬁ' fo. 5.4 Knight’s cale.

the klng. _ o _ _ ‘ Winter’s cale ubi fupra. Knight's
v, Byactinlaw a condition may bee ﬂEEortmncd in the cafe of a common perfon; as il a cafe ubi fupra.

a i ar adc of two acies, onc of the nature of Burroue ' , : * : '
leale for yeures be made , ¢ nature of Burrough Englifh, the otherat . 4 fo. 520, Dumper's cafe. ; }‘{’1"/ ;%,(4

the common law, and the leffor having iffue two fonnes, dieth, cach of them fhall enter for

the condition broken, and likewife a condition fhall be apportioned by the aét and wrong ﬁ;;‘fﬂ' 27- 28.29. 30. Mo. ﬂﬂﬁ-ﬁ'ﬂfy

of the leflee, as hath been faid in the chapter of Rents.

8, If a leafe for life be made, referving a rent upon condition, &c. the leflor levies a fine Refolved in Duke’s cafe. Palch.
of the reverfion, he is grantee or aflignee of the reverfion ; but without atturnment hee fhail 20- kbz. in Communi Banco.
not take advantage of the condition, for the makers of the ftature intended to have all necef- Malloric’s cafe lib. 5. 112, b,
fary incidents obferved, otherwife 1t might be mifchicvous to the leflce. (2)

9. There is a diverfity betweence a condition that 1s compulfory, and a power of revocas
tion that 15 voluntary: for a man that hath a power of revocation, may by his owne act extin- Roll
guifh his power of revoeation in part, as by levying of a fine of part; and yet the power fhall (v Ro
remaine for the refidue, becaufe 1e is in nature of a limitation, and not of a condition: and fo
it was refolved (4) in the carle of Shrewfburie’s cafe 1n the court of wards, LPafeh. 39. Elix, (4) 14. Eliz. Dyer 39-
and Mich. 408 y1. Lliz. ‘

0. If the leflor bargaine and fell the reverfion by deed indented and involled, the bar- (1. Rep. 173, b. 4. Rep. 11¢4 b
gainee is not in the per by the bargamnor, and yet hee is an aflignee within the flatute. 1. Roll. Abr. 4ee,) ¥

S0

472. Hob. 313, Pofl,
237205, b. 1. Repa 12 213.)

(1) Becanfe the acceptance of vent cannot make a new leafe, and the old one was determined ; but the ncceplance of the
rent is a Mfficient declarations that ity the ler's will to continue the leafe, for he is not entitled to the rent but by the leafe,
Note to the nth edition. And fee Symfon v. Butcher, Doug. Rep, g1 5 and the cale of Wynn v, Humphreys; and Carter v
Butcher, reported in the notes of that cafe. .

(2) Attornment being taben away per 4o & 50 Ann, ¢, 16, the law feems 1o be otherwife now, Note to the 1ith edit.
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