|
‘l' L]
r F‘I

4 _r L |

I ¢
1 TN 1

; ! ® ®

' i
r |

Brook tit. Mortmatine 6,
47. E. 3. 11. 2i. E. 3. 17

40. AflL 13.

{r:] Pafch. 32. Eliz. in_Cnmmu-
ni Banco. ~.R.2. Sar. Fac. g.
41. E. 3. 14, per Finchden.

[¢] Pafch. 1. Jac. Regis in Com-

mun! Banco.

Cap. 6.

Alfo hec that hath a ritle to
enter upon a moitimaine, fhall
not be barred by a difcent, be-
caufe then he fhiould bee with-
out all remedie. Andfoitisn
cafe where a woman hath a n-
tle to enter caufd mairimon:i
preelocutiy, no difcent {hall tuke
away her cntrie, becaule fhee
hath but a title, and no reme-
die by action. (1)

F a man be feifed of lands

in fee, and by his lalt willin
writing deviicth the fame to
another in fee, and dicth, after
whole deccafe the freehold in
law is caft upon the devifee,
and the heire,before any entrie
made by the devifce, entreth,
and dieth {feifed, thiz difcent
{hall not take away the entric
of the devifee; ftor if the dif-
cent, which is an aét 1n law,
frould take away his entrie,

the law fliould barie hnn of

his right, and leave him utter-
ly without remedie, (2) And
fo it is of him that entreth for
confent to a ravifhment; and {o

it was refolved in the cafe of

Martin Trotte of London, [#]
Pafehae 32, El in Com. Banco ;
and accordingly was the opi-
nion of the cowrt of com-
mon pleas, [o] Pafeh. 1. Fac.
Reg. To this may bee added

ove le condition, et
Ueflate  del  tenant
oft conditionall,  en
queconque mains que
le tenancie vient, 5.

Sect. 392.
] TEM, St teel te-

nant fur condition
Joit diffeifie, et le dif-
Seifor devie ent feifie,
et la terre defeonaiff
al beire le dlﬂg o, 07°C
le entrie le tenant fur
condition, que fuiff
diffesfie, eff toll. Des
uncore [i-le conditisn
Jfoit enfremnt *, don-
que poit le feoffor ou
le doncr cque ferent
eflate fir condition,
out lour heirs, eiter,
caufd qua {upra.

Of Difcents.”  Se&. 392, 301,

oced with the condi-
ticn, and the ftate of
the tenant is condi-
tionali,inwholehands
foever that the te-
nancie comnetl, &e.

ALSO, if {uch te-

nant upon condi-
tion be ditleifed, and
the difici{or ate ther-
of feilcd, and the land
difcend to the herre
of the dificitor, now
the entrie of the te-
nant upon condition,
who was ditieifed, 1s
takenaway. Yet it the
condition be broken,
tne feoftor or the do-
nor which imade the
eftate upon conditien,
or their heires, may
enter, caufd qud frpira.

as a like cafe, the king’s patentce before he enter, &c. Another 1::351{1111 .whcreﬁ:re a difcent
fhall not take away the entrie of hitn that hath a title to enter Ly toice of a conaiuon, &ec. is,
for that the condition remaines 1n the fame eflence that it was 11 2t the fime of the creation of

it, and cannot be divefted or put out of pofictlion, as lands and tencments may (3).

DEVIE fifie, &c.
viz, in fee funple or in
fee tayle.

Bt fon here enter,
e So as he hath an actuall
fec fimple,

De la 3. part de
Ies tenements,Coc. 1d eft,

in feveraltic.

By this {ection it appear-
eth, that an cntrie being ta-
ken away by the difcent, 1s
revived by the endowment,
albeit the tenant in dower
fhall have it bat for her lhife,
And the caufe 1, for that al-
though the heire entred, yet

- Sedt. 3953,

JTEM, [fiun drffei-

Sfor devie ferfie, S
et fon buire enter,
&e.  lequel  endotoa
la feme le diffeifor
de la twrce part
de les tenements, .
en coft cas quant a
ceft tiwerce part que
cft affivne a la feme
en  dower, mainte-
nant apres ceo  que
la feme entery ef ad e

* dre. ndded in L., and M. but not in Roh.

ALSO, 1f a diffeifor

die {eifed, &:c.
and his heire enter,
8c.whoendoweththe
wife of the difleifor
of thethird partofthe
land, &c. in this cafe
as to this part which
i1s afligned to the wife
i dower, prefently
after the wife entreth,
and hath the poflef-
{ion of the fame third

1o

(1) The affertion, that a woman in this cafe has no remedy by aélion, may, pethaps, be difputed, as the writ carfic matri-

monii preclocuti extends toall

(2) Acc, thecafe of Matthefon v, "Lrott, Owen 141,

the degriees,

Sce the writ in the Reprifter.
1. Lea, 200,

Booth's Resl

Eions 197, and s, Nat, e, 205,
But the reafon given in the Commentary, that the devifee, 1n

this cafe, has no remedy by aflion, 18 not well founded, i what S Fdward Coke obferves in page 1re o, be true, that rthe devilee
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years non-claim, Hulmv, Heylock, Cro, Car, 200.
Mayor of London v, Alsford, Cro. Car. g 75.
(1) Hamiworth v, Pretty, Cro, Eliz, 919, Thomas devifed to Richnd, 100
to hisother childeen the fums appointed to them necording to the intent of hiv will 3 and on refulal, that his younper fons und
Thomas refuled payment, and died 3 and William,
fons and daughters entered upon him ¢ it was contended, that the defeent upon William ook gwny
For it was not as o defcent by a ftranger after o devife, belore the entiy ol the devilee,
which, perhaps, might take awny their entry, hecaule itwis not then an immediate devile ;. butit way grai o devife upon a Innitstion,
or upon s condition broken, which nodefeent thould wke away or prejudice,
sl W B a0 PG ey pe D,

daughters hould haveit to them and their heir,

dnugthters; but the court held the contrary,

may cither enter, or have hiy Wt e 0 (vl r{H:f-‘I'r’fH'.-’YUI'mH this head, the
cafe nbove cited,  Whatever may he the eafe with refpedt to o defeent, o hne levied by the heir at Taw, is 0 i to aodevilee after five
It is alfo abarto atitle of entry for o condition broken, o o nvla oritle of entry

. Jonew gg2. dee Mr, G
his eldeft fon, in fee,

ndees Anderton and Walmefley fcem to difier on the

wie's Eilay on Fines, 146, 147,

on condition that he thould pay

tu fon, enrered, mnd the younger
* L]
e entiy of the younger fons and



0 eﬁm de mgfme
fa{z'erce part, le aif~
feifee poit loyalment

enter fur la  poffe/-

fion le feme en mefme
Ja tierce part. Bt la
caufe eft, pur ceco que
guant la_feme ad fon
dower, el ferra ad-
Judge eins  umme-
dinte per fon baron, ct
neiny per [beire; et
iffint quant alefrank-
tenement de mefme la
tierce part, le dif-
centeff defeate *. Bt
iffint potes veir, que
devant le endowoment
le diffeifée ne poit en-
for en ofcun part, 9.
et apres le dowment 1]
port enter - fur la
Jeme, &c. mes uncore
2/ ne poit enter fur les
auters deux parts que
['beire [2 diffeifor ad
per le difcent F.

‘‘‘‘‘

part, the diffeifee may
lawfully entér upon
the poficflion of the
wife into the fame
third part. And the
recafon 1s, for that
when the wife hath
herdower, thefhall be
adjudged in immedi-
ately by her hufband,
& notby theheire (1);
and fo as to the free-
hold of the fame third
part, the difcent is de-
feated. And {o you
may f{ee, that before
the endowment the
diffeifee could not

enter 1nto any part,

&c. and after the en-
dowment he may en-
ter upon the wife, &c.
butyet heecannoten-
terupon theother two
parts which the heire
of the difieifor hath
by the difcent (2).

Se&;_ggg:

when the wife 1s endowed
{he fhall not beinby the heire,
[2] but immediately by her
hufband being the diffeifor,
who 15 1u for her life by a ti-
tle paramount the dying fei.
{ed and difcent, and therefore
in judgement of law, the dif-
cent as to the frechold, and
the pofictiion which the heire
had 1s taken away by the en.
dowment; for that the law
adjudreth no meane feifin be-
tweene the hufband and the
wifc,

If there bee lord, méfme
and tenant, the mefne doth
grant to the teaant to acs
guite him againit the lord
and his heires, the lord dies,
his wife hath the feigniorie
affigned to her for her dower,
and diflraines the tenant
albert the grant was to acquite
him againft the lord and his
heires only, yet hecaufc fhee
continued the cftate of her
hufband, and the reverfion re-
mamed In the heive, this
grunt of ucquitall did extend
to the wate, which s a notable
cafe,

It after the dymng feifed of
the diffeifor, the ditfeifee a-
bate, avainft whom the wife
of the difltifor recover by
conteinnon m a writ of Jower,
i thut cafe, thouwh the dif-
cent bee averded as Lirtletci

here faith, yet the diffeifec fhall not enter upon the tenant in dower, becaufe the recoverie

was againft himfelfe ; but it he had aidigned dower to her iz pais, fome fay hee fliould enter

upon her [1).

A man makes a gift in taile referving twentie {lullings rent, and dice, the donce takes

241

L

[d] 8 k., 4. Enlrie 7,5. 19. K. 5,
Duwer 171, 5. E. 2. Entric 66,
24.E. 3. 32. 40. 38. AflL P}, 26,

43- E. 3. 34. ¢5. E. 3. g. b,
11,H.4.11. 7.H,5.3. 10.E. 3.
27. 28, g6. . 6. Dower go.

to0. F.. 5. 20.
\7- Repayeal)

wife, wnd dicth without ifiue, the heire of the donor entfeth and endoweth the wite, fhee
15 fo m of the cftate of her hufband, that albeir the eitate tatle Le {pent, and the rent referved
thercupon determined, yet atter fhie be endowed, flie thall be artendant to the heive in refpect
of the fuid rent. And {o 1r is of lord and tenant, the wife that is endowed hall be atrendant
for the due fervices 5 bat if any fervices be encroached, albeit that encroachment (hail binde
the heire, yor the wile fhali be contributorie but for the fervices of vighe due (4).

Lffint pores verry que devant le dowwment le difjeifee ne poit enter, et apres

I‘L’}if;IOTE’}?H’}ZZ‘ 7/ j)azz‘ enrer, &5¢. ‘The like hath Leene fd betore b chis chapter, e,
380. where the entrie of tl ¢ diflertee may be tuken away tor o time, and by matter ex poff fado
revived againe,

Nota, albeit the ditfeifor atter a difeent taketh to him bat an cftate for Iife, vet when the
diffeifce doth enter upon him, he hall thereby deveft the revertion, for the eiizte of fiechold
15 that whercupon a preecipe doth Iye, and therefore the entrie of the diffcifee 1s as available
i law, us i he had recovered 1t in a praceipe. And {o it s if a diffeifor mahe a leafe for lite,
znd grant the reverfion to the Mng, the entric of the diffeifee upon the tenant for Tife finll
deveft the reverfion out of the king in the fame manner as i (he difvifee had recovered
the lunds againft the tenant for life in a praeipe.

Vile Redl. 312,383, 25.F. 3. 48.
Pl Com. 544,
(Pott. 50 b Dyer 21, b))

(t Rolt Abroog8. Any, 55. b))

Sect .

added T, and M. and Rah,

“ &', added 10 o, and M, and Roh., T fier la femey not wn L,oand N, por Roh, HEGIR

wefhond 3 o that after the
it dower defeats deteent,
ony er Dicings i he nature

(1) The dowrefs holds of the heirs but by the inflitution of the Tnw, fhe is in of the cfae of L
hein's adlignient, the bolds by an infendation {1om the immediate death of her buthand. Lence it 1w
becaule the tands it Le id o defeend as dumefve which are in tente; and the aflienmone o
of infeudation, and tking place immediately fiom the death of the hulbund, there are only two-thinds which defeended ay de-
melne,  Gitl, on Iowey 39¢,--8ce ant, 31, b,

(2) The doétrine contained in this feflion feems to apply to the cafes of a recovery fuffered by the heir, either before or after
the allignment of dower, :

(3) So note, theno 't the diffeigees being an abatory did an all to sehich he woas compeiladdey vor it is not oty poad as if he had been

aclually compelled.  Supriy 35, Lord Not, Mb,

(4)' Nir Bedwd ("‘..LU, m this |1:|ﬂ':!1',r,-, and i on rﬂl'lllt:l' pnrr Hr his CHI'I]IIH:L\LIIH'. |ty feveral cafes o e l'lll:'-liﬂll'i'l‘lﬁ! of Ihc"{: _— -
ol sl moclear- & 4.

Perhaps the {ollowimy, dibimenons amd obfery oo,

wite's dowar after the fee charged with iy determined, il |
Lo thode cales where the foe s eviedad

gz up the complex and abtrufe points of lauuing i whidh this gueltion is involved, 1, ‘ 0 |
by 1] Pavimonnt, e dower and comntedy neeellandy coade uron the evidtion, $uch b the eate [t i l.nt]u:m} in the fedtion betore
W T Wihen the donor enters Tor breadh oof condition as Tis enny abfolutddy detcats the dbtare of the tenmt on condition, {o it
defeats his wile's viehr of dow cr, and the hulband’s npght of cowtedy, and all other chavees laow b upon the eftate, othery the do-
Nects ownoadty, or by el of Low, Bee Note 2, fos roac by FEE T o perton feifu d s bee tal, oo any othar dotcomimabla fee, conveys

! . D . " N . L) L L] - ‘ : ]
H I'-'“n the Wity IIL;]II 0l thmu’r. T TL the lnlilr.nnl h {H’LIIIH)‘, { .11 Ullly be contmenineate wilvthe eliate ol rlu: }"“U"g' {11! muall ne
: IV, As o dlates in fee hinple condinmnal b the common

cellurtby cenfe whienever thay ellate cealis, Sew 1o Hull. g7. baoad, i, _
I-m', W] ety il under the flatute o/ tfro ot ;-—-lhu waile wos entitled to her o v and the hoaaband o Tns cong Il.l:‘r', ot of l]u'l’n, afrer
the Gilure of the ues i taile But w oy be obdesved, that thougl it now bs didheult to avoid contitoing, atates iy fee himpla
conditional 1o any arhier ehie than ws efiates anpinally pranted to the dovee, and to the hons preneraly, on o fome paicuba heirs of
hes Body s and the enate of the donor, s that of woreverfiono expedtant on the Sadwe of diete hens g oyver dus vetiidlion o RN
cubir hetes, and exdlulion of othors, s underftood to be produced, not by any Tnitatton of porfons tintoduced into the piant, Tan by i
condition fuppofed to be mmesed woat, that 31 here swere no fuch b, ovbeing fuel, i they altersands Diled, and the donee dul not
ahicn the eftvte, it thould be daswlul for the domm and b ey to enter. — i ety thondire, wad nat an onny
Upon the woatierad ¢ vprratien of a previons cffate, bt tov o a ceadition bralen; i which cale, N ull mhos swhere ey
v unde For breach of 4 eondition, the righr of the wife to her dovwery and the Toaflsind to his counectg ifihe venevad rale were adher-
e to, would he defeated, Bt for veadons now sather to e puctled than demonfirared, this ¢ e s pewde i excepiion fiem vhe
grenernd rule,  So with et ta the vight of the wite of tenant o el to s dower, and che Lotbaed 1o bos contd vy, afier ehe fuiluie
oF the iflues in ity the Natate e Joads introdueed no new cfate, but only prof tved elates Tonred as conditional fees 10 the
Hucs inheritable under then, by preventiog the tenmts of fuch conditional feas from abienating oy difpoting of themy and as
thev prelerved the eflares, 1o they preferved the inodents belong g 1o dhein, ody ameny orhiers, the npht of the wile 1o her
dovver, wnd the ndlimd o hin courtddy, Vo T perfons mahes nopdt ool sotoning senty alter Pailure of s ilfues in tail, the
rent will not e continued, vither for the dow er of the wille, o the courtely of the htbeand, - Ploc Comg rage VAo fimited fees ;=
by which, in this place, we to be wndontowd thele feew which e qualined, not becaude the cilate of the prantar b Hited — (el

i ll 1Y
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Of Difcents.  Seét. 303, 395

Vide g. H. . 24. and 37. H. 6. 1.

See before the chapter of Ho-
mage.

(3.Rep. 34 2.}

* por not n T, and M, and Raoh,

T ent added in L, and M,

LN ceft cafe jeo poy

enter fur le pof-

Sfeffion I'tffue, Sc.

For Were was but a dif-
cent of a reverfion at the
time of the dyig feifed, for
the eftate of the tenant by the
courtefie had commencement
by the having of iffue, and 15
confummate by
the wife, fo as the fee & frank-
tenement did not after the de-
ceafe of the wife defeend to
the heire, and albeit the te-
nant by the courtefie dieth af-
terwards, and that the frank-
tenemment 1s  caft upon the
heire, {o as now he hath the
fee and franktenement by dif-
cent, yet becaufe the heire
came not to the fee and frank-
tencmentatonce,immediately
after the deceafe of the wife,
{fuch a mediate difcent fhall
not take away the entrie of
the difleifee. Ontheother fide,
animmediate difcent may take
away an cntrie for a time,
and mediately may be avoud-
ed by matter ex poff fallo, as

Seét. 304.

JTEM, f un fome

Joit fesfe de ter-
re en fee, dont jeo
aye droit et title den-
tre, fi la feme prent
baron, et ont iffue en-
ter eux, et puis la

the death of feme devie [eifie, et a-

pres le baron deuie,
et 'iffue enter, &c. en
ceft cafe jeo * poy enter
Jur le poffeffion I'iffue,
pur ceo que ['iffue ne
vient a les temements
immediate per difcent
apres la mort fa mere,
e, eins per le mort
del prer. (1)

Contrartum tene-
tur P. 9. Hen. 7. per
tout le court, & M.
37. H. 6.

_‘A LSO, if a woman
be feifed of land

in fee, whereof I have
rightand title to enter,
if the woman take
hufband and have if-
fue betweene them,
and after the wife die
{eifed, and after the
hufband die, and the
1ffue enter, &c. in this
cafe I may enter upon
the pofleflion of the
iffue, for that the iflue
comes not to the lands
immediately by dif-
cent after the death of
the mother, &c. butby
the death of thefather.
Contrarium tenetur
P. 9. H. 5. per tout le
court, &9 M. 37. H. 6.

hath beenc fi3d. Butifa dying feifed taketh not away the entric of him that right hath at the
time of the difcent, it fhall not by any matter ex poff fado take away his entric.

If a diffeifor die without heire, his wife privement enfeint with an iiue, and after the iflue
is borne, who entreth into the land, he hath the land by difcent, and yet thereby the enurie
of the difleifee fhall not be taken away, becaufe, as Listleron here fuith, the iffue commeth not
to the lands immediately by difeent, after the deceafe of the father.

And foitis if a differfor make a gift in taile, the remainder in fee, and the donece dicth
without iTue, leaving his wife privement enfeint with a fonne, und he in the remainder enters,
and aftcr the fonne 18 borne, who entreth into the land, this difcent fhall not take away the

entrie of the diieifee, canfa qua fupra.

Contrarmum tenetur, &c.
And at this day, this cate of Lirtleton 1s holden for cleere law,

JTEM, fi un djffetfor enfeoffa

Jon pier em jee, ot le prer mo-
ruft de ticl ¢flate feifie, per que les
tenements difcendont ale diffeifor,
1 come fits et beire, c.enceft cafe le
diffesfee bien poit enter fur le dif-
Jesfor, nient  obftant le  difcent,

Sect. 395.

Y cins per le mort ded piery und the note that follows, not in L.

This 1s an addition, and thercforc to be pafled over,

ALSO, if adiflcifor enfeoffe his

father 1n fee, and the father
die feifed of fuch eftate, by which
the land defcend to the dificifor,
as fonne and heirc, &c. 1n this cafe
the difleilfec may well enter upon
the difleifor, notwithflanding the

difcent,

and DL nor Roli,

(1) Conformably to this it was held by lord Holt in the eafe of Carter v, Tafh, 1. Salk. 240, thata difcent which tolls entrv oup it

to be an immedite difeent; and therefore if a feme diffeiforeds take hufband, and hath ilue and dies, and after the haband dies, e
difcent of the iffue does not take away entry, beeaufe the interpofition of tenant by the courtety dovs mipede ity and that covenue to avord
i difcent ought to be continual from the time of the diffeifin o the difcent; for it a feme be fole ut the time of the difleiting or of the
dilcent, or any time intermediate, her entry is not preferved, beeaute fhe had an opportunity to enter and prevent the diteent @ oas it o
feme covert is o diflfeifee, and after her huand dies fhe tokes o fecond hutband, and then the difcent happens, tos diceat thall ke
away the entry of the feme: and upon this laft point the plaintft in that cafe was nonfuited,

ns thofe which are clafled under the thivd diftin€tion )=—but thofe which being created by a_perfon feifed i fee fanple, are by the
original grant by which they are crented, only to continue till o certain eventy s o grune to A, and Dis beivs, tenants of the manor
of Dule, or to A, and his heirs, while there thall be heirs of the body of B, t=or thofe fues which ave orgiually devifed o h-
mited I words il‘lllmrtil‘lg a fee ﬁlnlllu or fee tml ablobute and ulmumlit'u)lml, but \\'llit‘h. lh ﬂlhibquunl wotds, are made Je-
terminable upon fome particular event (fee Note 1, 203.) i ==nk to fees of this defeription, i lrmultl feetn by the cule cited in the
Note to I.N, B, 149, G, und theenfes of Flavell v. Ventrice, Roll, Abr, 616, and Snmmues v, Payne, 1 Leos 6010 Aad, iRy, B Rep. 4.
Gouldf, 81, thar where the fec, in ies original creation, 1 only to continue to n certain purimr, the wile is to hold har dower, und the
lafhand his comtefy, after the expiration of the period to which the fee clinpged with the dower or cowrtefy i to continue; but thar
where the fee iv originall :luviﬁ:J in waords importing a fee fimple, or fee mil abfolute and unconditional, but by fubfequent words 1
miade determinable upon fome particulur event 3 there, if that particular event happens, the wite's dower and the hutband®s comrefy cenfe
with the eflate to which it 1 annexed.  Such appenrs to be the diftinétion eftublithed by the forpoing cafes,  Bur o diderem
doftrine as to cnfes of the litter defeription, feemu to have been Taid down in the cale of Buckworth vo Thukell, doremuned m
Inft Trinity term in the court of kKing's bench,  There Jofeph Sutton the tettator devited bin eftates to rrutlecs upon orut
lo pny the rents and profits of them for the muintennnce nnd  educntion ot Mary Barrs, ull fhe wrrived a1 twenty-one,
or wias muvied @ And from and after the fiid Moy Bares fhould have ntined her e of twenty-one yerd,  or fhould
* be married, he gave and devifed all the fiid lands and premifes o the faid My Bares, her ety and afligns for ever;
““hut in cufe the faid Mary Bures thould happen to die betore the mrrived nt the ape of twenty-one vens, and withour oy -
:: ingz iTue of her llljllyl bawitully lu;;;nllutli thun, I‘l'm.n nnd uthur the tluuu_:lﬁ: ‘ul' the (aid ‘NIHI}’ Burru' without  iflue, ns nfoie-

fid, he gave and devifed sll hiv fid efiates unto bis geandfon Walter for Bife," wirth feveral semainders over,  Muary  Barny
married Solomon anfied, and had #lue o fon, who died in her life; and aftecwards Mary Biers died ander twenty-one, Tno g
cafe, the court were unamimoully of optnion, that on the decenfe of Mury Bars, her hufband became intitled by the courtefy ta the
eflates for his life, and that, I'ul:jufl thereto, the devifees over became entitled to them by way of exceutary devile, —-—-
”)’ il ItlUIIUrCI'ipt report of this cale, the uruuutl upon which the court Sppenrsy to have formed  thaen u|1'|||iuu ano,

in,




Lib. 3.

- Of Difcents.

Sect. 306.

pur cco que quant al diffeifin, le difcent, for that as to the diffeifin,

a’;;//év' or
gm’ COMne
Je d. fﬁ' eni,

minis.

nis. (1)

Jerra adjudge eins for/~ the difleifor fhall bee adjudged in
diffeifor, nient obfiant but as a diflerfor, notwithftanding
e quia particeps Cri- the difcent, quia particeps crumi-

OF this fufficient hath beene faid before in this chapter, Seft. 386. And regularly it is true,

that albeit a difcent be cafty and the entrie of the diffeifee taken away,

yet if the difleifor

commeth to the land againe, either by difcentor purchafe, of any cftate or h:f:clml_d, whlcl} 18
jmplyed in the (&c.) the diffcifec may enter upon him, or have his aflife againft hin, as it no
difcent or meane conveyance had beene, quia particeps eriminis,

JTEM, [ home fer-

fie de certaine terre
en oo ad iffue  deux
fitsy et moruft feifie, et
le purfne fits cntra per
abatement en la tevre,
quel ad tffue, et de ceo
moruft feifie, et les te-
nemients difcendorit  al
iffue, et [iffuc entra cn
la terre : en ceft cafe le
ﬁf.r e1gne, ou [on hetre,
poit enter per la ley fur
Ciffue del  fits  puifne,
mient  contrifleant  le
difcent, pur ceo  que
quant l»  fits  puifne
abatifl en la terre apres
le mort jon picr devant
afcun entric per le Jits
eignie T fait,la leyinten-
dra que il entra en
claymant come beyre a
Jou pier. it pur ceo que
[eigne fits clayma per
mefme le title, cofia-
Jeavoir, come lbeyre a
Jon piery il et fos beires
poient enter fir U'iffue
de puifiue L fits, mwnt
obflant le difcent, Sc.
pur cco que ils clay-

e added s guia particgps criminisy not i L, and M.

Sett. 396.
A LSO, if a man feifed

of certaine land in
fee have iflue two f{ons,
and die feifed, and the
younger fonne enter by
abatement into theland,
and hath 1fiue, and dieth
{eifed thereof, and the
land defcend to his 1if=
fue, and the iflue enters
into the land : in this
cafe the eldeft {fonne, or
his heire, may enter by
the law upon the iffue
of the younger{on, not-
withftanding the dif-
cent, becaule that when
the younger {on abated
into the land after the
death of his father be-
fore any entric made by
the eldeft {fonne, thelaw
intend that hee entred
claiming as heire to his
father. And for that the
eldeft fonne claimes by
the fame title, that 1s to
fay, as heire to his fa-
ther, hece and his heires
may enter upon the if-
{fue of the younger fon,
notwithftanding the dif-

| feert notin L. and M,

coff cafe le

Sc.

EN

Jfits ergne,

poitentrer fur I'tffuc

del fits puifne, .
And the reafon hercof1s,
for that the law mtendeth
the youngeflt fonneentred
claiming the land as
heire to his father, and
becaufe the eldett fonne
claimeth alfo by the fame
title, v/z. as heire to has
father, therefore hee and
his heires may enter upon
the {econd fonne and his
heires, 1n refpect of the
privitic of the bloud be-
eweene them, and of the
fame claime by one title,
albcit the youngelt f{on
gained a fee fimple by his
entrie: for Litt/eeon here
calleth 1t an abatement,
which proveth the gumn-
ing of a fee fimple.
Anditis to be obferved,
that afifa mortis anteceffo-
ris wON 1CNCE TNEOr CONJUNCS
las ﬁfr_'/wnzj ﬁ:-;:rfmrrc*s O}

Sforores, ¢S, for thefe arc

privicinbloud, butielycth
againdt firangers, and then
damages are to be recove-
red againdt a ftranger, but

not agamit his brother,
Lands were given to
the hufband and wite, and
to the hcires of their
two bodices, they had lue
a duughter, the wife died,
the hufband had lue by
another wife foure fons
and died, the cldeft fonne
abated

- 242

(Ant, 238. b.)

15. E. 4. 23. 8, 11w. E. 4. e
18 E. 4. 25. a. 34.H. 6. 5. b.
33. H. 6. 11. 12, H. 8. g.
22, Il 8. 3. 0. 18. H. 8 5.
5-H. 9. 2q.All. 54. 39. K. 3.
25. 20.

(Poll. Sett. 409.)

(Piow. 306. a.)

Braft. Lib. 4. fol. 261. 282, 221,
Buttton, tol. 180, 181, Flety,
Lhib. 5. cap. 1. 2, &, 0. E. 1.
Dan. prddent 13,0 12, I 3.
Modd,  plo ulin, 13, L. 1.
Mord. 47. 29. Ail. 11,

F. N. B. 196. b,

(8. Rep. 42.)

(Poil, 271, a.)

Pafch. 3. F. 1.
Kanc. 1w 1helaur.

Coram Rege

1 gis—frerey Loand NLoand Roh,

(1) Tor when the diffvifir enfeoffs the father, it is prdimed to be done in order afterwards 1o come in by difeenr, and the act of
las dhall not give fnction ro the wiong of the party 5 nor thall any man by his own wrony, howeser cunmmygly contined, pive to i
(i aiehe ;5 Forwhen thie har by the diteent gains a fas pedifionis, he is fuppoled innocent of the wiong of hisanccttor, buthere e

s pauiner of his et

[ -

See Gib, Ten, 27, 28,

- wpralg—— - —

5, an analogy they tuppoled it to bear to the
tely continue after Fasbure of the ilues , and an
hevi, entitles the huthand to comtdy,
i the cafes of clates 1 foe fmple condittonal ) was an exception toa peoeia

W

Sotne ablervations hive heen ollered

v of eftates i fee imple conditional, and eftates tail 5 in bot't of which dower and cour-
woth of which the wite's beingr feiled of o Tevy towhich the ifloe nnehit by polhibality -
above to fhew tet the coninuation ol dower and courtety
rule (dower and convtely, inall other Gl

") uI' L'lltltllllull--,

being defeated by the entry for the condition broken ) 3 and that the fione reafoning may he applied to the contimuation ofdower and « o
“.{-\; ot of an e Il.nut.lil, Hr“_,l the failure ”l‘ iluc, h oy therefure feem I]Ilgilllill’ that the coure, o this uL‘l':lﬁnn, thould J1id far) n-.i{imin;{ Liy
Wiy nfnn:llu;r‘}' fion the onlv adnntted eay cplion 1o e _l!,L'HL‘I':I] l‘lllu,ln 1‘1*:1lhuinp: ll_\' llll:llnj{‘\' !'I'rillllht“[‘lrm'r al rade vlelt = v the moge
o udar, s the pencral cite af eftatcs on condstion approached nearer to the eate then under conhideration of the cowt, thn the parn.
calas Gl of Cates in tee mple condiional, o eftares tal g for the diftinguithing feature of the devite which ginve nde tothe e -
(e e cott (s of all devifes of that defeription) iy, that alter the whole feo is fidl devifed, s made defeanble by a fubfequent
clawfes Now neither an cftate in fee imple conditionaly noran eflate tail, has any fuch defualible quality or wodont annexed 1o 1
Lt this quadiny forms the very eflence of all other eftates upon condition,—With relpel to the applicaton of the wasim, thacwhere
the e iay by potlilnlity inlievit, the hatband hall bave his comnrtely (and (v wice wer fod of dower) 3 v every plve o the hool.y
wheeethat U pontioned, 30 o introduce an enguiny whether the uil’r,iwmg w Che nélual feifin of an ciate, waes i Ll feiled ot an citate,
the gty of which was fuch, that the iflue of the bathand might inheris i, bue never withon view to thew that the grantiy ot the eltate
was fuch, that it mighit endure fo lome as to beinheritable by the lue. Onthe contrary, swhen the wife's eltate s ovidlod by dinle pra-
ramaunt, m by s entey for the breael of o condition, in both cafes the illue might have inherited 5 but che hufband would be enntled
o s comnnedy in neither, alter the eviclion or entive - Another diflerence between the enfe of an eflate e fee fnople made deteatible
by n fubfequent exeeutory Timitation or devife, and thar of an eflute in fee imple conditional, or s effate tail, g thatan effae m foe
'””I‘h‘. nade defenlihle by an executony Lunitation or du‘\*iﬂ:.t‘:tnlmt, ll)’ iy maeins wlmtuvur. L tliﬂ:hnrucﬂ by the tall lul.u, o -
vifee, from the operation of the fublequent Timitation or devite 5 but an eftate in fee fimple conditional may mmedimcdy adier the buth
E”r-l child, and an effate til immediately after maniagre, be defiroyed, and o fee-himple ablolute acquited, by the hufhand and wile
joiting. ina line o conmon recoverys=—1he eade is the fune with refpeét o the wife's right of dowero---Retides, the quahiry we e
(penleing of is not futhoent of niell w entitde the Twilband to courtely, o the wife to dower; itis only one of many inadents whichy
the cilate ought to lasv e to e that title,



B. E. 2. Afl, 380.

40. E. 3. 24. b, 19. Afl. 24.

Vid. Brooke tit. Entrie 273

(Roll, Abr. 628. 629.)

{4. Rep. §3.)

% fits—frevey Lo and M, and Roh,

Cap. 6.

abated and died feifed,
this difcent did take a-
way the entric of the
daughters, becaufe they
claimed not by one title.
And in ancient bookes
the cldeft fonne 1s called
bares propinquus, and
the younger fonne beres
remotus, And albeit the
eldeft fonne hathiffueand
dieth, and that after his
deccafe the youngefl fon
or his heire entreth, and
many difcents be caft in
hisline,yet may the heires
of the eldeft fonne enter
in refpect of the privitic
of the bloud, and of the
{fame claime by one title ;

make a feoffment mn fee,
and the teoftee die feifed,
that difcent fhall tuke a-
way the entric of the cl-
deft,in refpeét that the pri-
vitic of the bloud fatleth,
Andadmit that the youn-
geft fonne be of the halte
bloud to his brother, yet
he 1s of the whole bloud
to his futher; and there-
fore if he cntreth by a-
batement, and diethfeifed,
1t {hall not barre his clder
brother of his entrie. But
if the eldeft fonneentreth,
and gameth an actuall
poflefiion and {eifin, then
the cntrie of the youngeft
15 a difleifin. And then a
dying feifed fhall take a-
way the entric of the el-
dcf{ for poffeflio terree
muft be vacrea when the
youngeft fonne enters by
abatement, as Littleton
faith, becaufc he hath
anore colour in that cafle
to cliime, as heire to his
futher, who laft was adtu-
ally feifed.  Theretore if
after the deceafe of the
tather, an cftranger doth
firft enter and abate,upon
whom the youngelt fonne
entreth and diffeife him
and die feied, this dif-
cent fhall binde the cldeft,
for he entred by difieifin,
and not by abatement,
If a2 mun bee ferfed of
lands of the nature of

1 ¥,

| e, added in L. and M, and Roli,

(1) When a vounger brother enters in this cafe,

Of Difcents.

mont per un mefme
title. Et en mefine le
maner il ferra, [i fue-
ront plufors difcents
de un iffue a un au-

ter iffue  del puifne

Jits.

Se&. 397.

cent, &c. becaufe they
claime by the fame title.
And in the fame manner
it fhall be, if there were
more difcents from one
iflue to another iflue of
the younger fonne (1).

Sect. 397.

tiel

ME S en

cafe, Ji le prer
Suit feifie de cortame
terresen fee, et ad tffue
but if the youngeft fonne dﬁﬂ%‘ﬁﬁ, et devie, ef
[eigne #fits enter,et off
Jetfie &, et puis le puif-
ne frerveluy diffeifsft, per
quel differfin 1l eft [eifie

en fee, et ad iffue, et de

tiel eftate moruft feifie,
dongues! eigne frerene
poit enter, mes eft mis
a fon briefe d'entre
{furdiffeifin, &c. - ¢

recoverer la tevre. Bt
la caufe eft, pur ceo que
le puifne freve vient a
les tenemnents per tor-

tious diffeifin fait a

Jon eigne frere, et per

cel tort la ley ne poit
entender que il claimne
come beire a fon picr,
nient pluis que u ne-

flrange perfon que uft

aiffeifie Leigne frere .
gue i avoit afcun title,
Ee. Ettffint poyes vei-
er la diverfitie, lou le
putfne frere enter a-
pres le mort lz pir
devant afcun entrie

Jait perl 'E’z:g‘;vz:iﬁw*c e

tiel cas, || et.ou l'eigne

/] yere

not in L., and A1, nor Roh,

but to preferve the pollellion i the family, Ut nobody elfe ubates. Gilb, Ton, 2n,

UT in thiscafe, if the
father were {eifed

of certaine lands in fee,
and hath 1flue two fons,
and die, and the eldetk
fonne enter, and isfeifed,
6ce. and after the yonger
brother diffeifeth hnn,
by which difleifin he is
{feifed in fee, and hath
1flue, and of this eftate
dieth feifed, then the el-
der brother cannot en-
ter, but 1s put to his
writ of entrie fur d:-

f}""

Jferfin, e, to recover the

land. And the caufe is,
for that the youngeft
brother commeth to
the lands by wrongfull
diffeifin donec to his el-
der brother, and for thig
wrong the law cannot
intend that he claimeth
as heire to his father, no
more than 1if a ftrapnoer
had dificifed the e]gcr
brother which had no
title, &c. And (o you
may fee the diverfitie,
where the younger bro-
ther entreth after the
dcath aof the father bea
fore any entrie made by
the elder brother in this

J.ﬁ.r.r‘, not iu ]“ Ill'.ll M- noy l‘:“h-

he does not enter to get a pofleflion diftindd fiom that of the oldor brother,



Of Difcents.

cafe, and where theel-
der brother enters after
the death of his father,
and after is difleifed by
the younger brother,

where the younger af-
ter dieth f{eifed. / Sie dr fimilibus.  And thefe
and the like cafes are all

within the reafon and rule of our author. And where our author {peaketh only of an
abatement, fo it 1s not an intrufion; for if the father make a leafe for life, and hath iffuc
two fonnes and dieth, and the tenant for life dieth, and the youngeft fonnc intrude, and die
feifed, this difcent fhall not take away the entric of the eldeft. But if the father had made
a leafe for yeares, 1t had bheene otherwile, for that the poffeflion of the leflee for yeares
maketh an aftuall frechold in the eldeft {fonne. And 1t i1s to be obferved, that the reafon of
Littleron in this cafe (for that both the brethren hold by one title) holdeth alfo in many
other cales.
If two coperceners make partition to prefent by turne, and one of them ufurpe in 22 E. 4. 4.

the turne of the other, this ufurpation fhull not put the other out of poffeflion, becaufe they F.N. B. 34. Ant. 186. b.)

claime by one title.
It two coperceners be, and they feverally prefent to the ordinarie, yet the church is not Door & Stud. cap. 30. fol. 11%.

litigious, becaufe they clme all by one title (1).

If wpon a writ of diew claufit extremum, the youngeft fonne be found heire, the cldeft fon
had no remedy by the common law, becaufe they claimed by one title ; but otherwife it s,
1t they clanme by {everall titles, as it appeareth in our bookes (2). But this 1s now holpen by

a fratute * made fince Litleron wrote. * 2, E. 6. cap. 8.
If two parfons be in debate for tithes, which amount to above the fourth part, and onc 2. H. 7. 12, a,
man is patron of both churches, no indicawir doth lye, for thut beth incumbents claime by Seethe Seclion next following,

one and the fame patron,  Etfic de fimilibus,
And where Littletan {aith, {eifed of lands i fee, the fame law it 1s if a man bee feifed of

lands in taile, and hath iffue two {onnes mutatis mutandis.
+} . . » .
bt {’/f‘ﬁ’f/l'f': e That is to fay, atually feifed, cither by entrie, as Liuleton (Pofl. 2450 2.)
here putteth1t, or by poffeffion of the lefice for yeares, or the like,
’ ' ' D : .
N avot zyi‘mz Z‘Zz‘/ﬁ’, (SCe Thatis to {uy, any pretence or femblance of title, as [0] e. E. 2. baflardie 19. o1.

the yvounger brother here hath; and in many other cafes, there 1s a great diverfitic holden Ey, 54 22.AM 85. 30.E. 3. 2.
in our bookes [o] where one hath a colour or pretence of nght, und when he hath none at 17.E. 3. 59. 11, E 3. Afl. 88,

all, whereof you may read plentifully in our bookes. 21. 1. 6. 14. 11. E. 3. age 3.
j ) J 1 Y Vide 8cd. 400. &cap. Ga;lm:

Sect: 308,

burgh Enghth, and hath
iffue two fonnes and dic,
and the eldeft fonne betore
any entric made by the
youngeft, entreth into the
land by abatement, and
dieth {feifed, this {hall not
take away the entrie of
the youngelt brother. It

Srere enter apres la
mort [on fier, ef puis
eft diffeifie per le purne
frere, low le  pugne
frere puis moruft feifie
*

b

(1. Roll. Abr. 63g. Ant. 15, a.)

12. E. 4. 18,

Sect. 398.

EN mgfme le maner eff, fi [N the {ame manoeritis, ifaman

bome feifie de certaine terre
en fee ad iffue deux files et devie,
Leigne file entra en la terre clay-
mant lout la terre aluy, ct ent
Jolement prift les profits, et ad if-
Jue et morufl ferfie, per que fon
i enter, quel iffiue ad iffue ot de-
vie feifiey et le_fecond iffue enter+,
& fic ultra, wncore le puifne file
ou fon iffuc, quant a le mostic
foit enter fur quecunque iffue
de l'eigne fle, nicnt obftant tiel

® &, added in L. apd M. and

feifed of certaine land 1n fee,
hathiffue two daughters and dieth,
the eldelt daughter entreth into
the land claiming all to her, and
thereof onely taketh the profits,
and hath iffue and dieth feifed, by
which her iffue enter, which iflue
hath iffue and dieth feifed, and the
fecond iflue enter, & fic ulira, yet
the younger daughter or her iffuc
as to the moiltie may enter upon
any ifluc what{oever of the elder
(/{ﬁ‘t‘}?f,

Roh, I e, added L, and M, and Roh.

51) Acc. Dig. po1. ¢ 3~58ce 7th Ann, ¢ 18, .
2) At the common law, if the younpeft fun were found heir, the eldeft might have an office 5 the doubt was, whether it fhould

be triecd which of them was l1t:i1"hy imm cdiate interpleader, or at the full age of him that was mift found heir @ but the 2d iill'{l
3d Kdoo6. ch, 8, hath remedied it, and plven an interpleader immedintely, on tray ot fing the et oflice, which cannot be, unleds

the pity who travated had an ofhee found for himfelf. 7. Co. 44. 1. b, Kenn's caft.

61



Of Difcents,

daughter notwithftanding fuch
difcent, for that they claime by
one {ame title, &c. But in {uch
cafe where both fifters have entred
after the death of their father, and
were thereof feifed, and after the
cldeft fifter had difleifed the young-
er of her part, and wus thereor
{cifed in fee, and hath iflue, and of
fuch eftate dieth {leiled, whereby
the lands defcend to the ifiue of
the elder fifter, then the younger
fifter nor her Leirs cannot enicer,
&c. canfd qui fupra, &c.

Libl 3' Capu 6: ..*.llbi Se&# 399‘
difcent, pur ceo que ils clamont
per un mefme title, &c. Mes en tiel
cafe fi ambideux foers avdyant
enter apres la mort lour prer,
et ent fueront [feifies, ¢t puls
['cigne foer uft diffeifie la purfne
Joer de cco que @ luy affiert, ef
ent fuit [eific en fee, ¢t ad tffue,
et de tiel cffate moruft  ferfie,
per que les tenements difcendont
al tflue del eigne foer, donque le
puifne foer ne fes beires ne por-
et cnter, &c. causd qua {upra,

&ec.

(Hob.120. Poft.373. b. Ant.198.} Laimont tout la terre. Heve it appeareth, that when the one coparcencr doth,
er. Aflb1g. 21, E.3.7.27. 32, I - claymine the whole land, and takine the whole profits, that {he oumes
26. AT 2. 27, AT 65. 36 ARl e e e ~Tharement, At vet her dying feited fhall net tohe

the one moitie, wiz. of her fittet™ by abatement, and vet her aving {eded fhall not wke

. 1. . E.q.109. 4.1l 7. ro. :
55_ H.43- 4. 319 47 away the entrie of her fifter ; whereas when one coparcener enters generilly, and taheth the
Mo, 60.) ‘prﬂﬁts, this {hall be accounted in law the entrie of them both, and no diveftine of the
Sce more of this in the chapter Uinmaitic of her fifter (1).

of Warrantie. Seét. 510, 28, All
go, Vide Scét. 710,
(¢. Leo. 52. Aat. 174, a.)

If one coparcener enter claimng the whole, and make a fcnfﬁugn_t in fee, and take backe
an eftate to her and her heires, and hath tfiue and die ferfed, ths difcent thall ke awav the
entric of the other fifter, becaule by the feoifment the privitic of the coparcenarie wus de-
{troyed.

Claimont per un mefine title, c.
Bext precedent Sedtion.

Ne porent enter, Se.

Of this fuflicient hath beene {aid in the

Of this there hath beene al{o {poken 1n the fame Se&tion.

Sect. 399.

Pl. Comn 5%. 39 E. , n ~ v A
Le dulrtinccalc.g & For j‘z-ﬂﬂ/[, /Z ZIOWC’ ()¢

SEifie en fec. ALSO, ifaman be

o this t‘lold"" notincafeotan - fesfre  de  certaine feifed of certain
i . citate taile, v .
Lib. 8. fol. 101. 102. $ir Rich. terre en fee, cof ad landsin fee, and hath

- Mulier,. feu filius
mitlieratus. Mulier

‘Lechford’s cafe,

(¢. Roll, Abr. 584. 586. Dolor
& stud. 68. 69.)

tffue  deux  fits, et

iflue two fonnes, and
the elder is a baftard,

Glanvil, lib, %. eap. 2. Bra&l.
lib. 5. cap. 19.  Buit. cap. 50,

Vidc Sﬂ&- IBB-

(1) Hob. v20. Smale v, Dales,
wot alter 1he poffefion.  Lord Nott, MS, e

filia nata ex juflad uxore, a;ﬁﬁﬂl-
/

hath three fignifications, Firt,
Sub  nomine mulicris contine-
tur  queelibet  famina. Sc-
condly, Proprié fub nomine
mulieris, — comtinetur  wirgos
‘Thirdly,  Appellatione ninlic-
1isy in legibus Anglice, contine-
dur usor. It fic filius natus wel

latur in legibus Auglice filius
mulicratus, jeu filia mulierato,
a fonne mulier, or a daughter
mulicr. Sicut baflardus (2) dici-
tur ot Graccowerbo Baffaris, ive.
mevelrixy feu concubina, quis

procreatur X mereirice ﬁu

The conts n:;y

r

Lergne fits et ba-

flard, et le puifne frere

eff mulier, et le prer
devie, et le baflard
enter enclaimant come
beire a fon pier, ct oc-
cupia la terre tout fa
vie, fans afcun  entre

Jat fir luy per le -

licry et le baflard ad
Hue, et moruft feifie
dc twl cflate en fee,

LAsTaNe i ordy 5005

and the younger -
/rer,and the father die,
and the baftard en-
trethclaimingas heire
to his father, and
occupieth the land
all his life, without
any entric made upon
him by the wmuler,
and the baflard hath
ifiue, and dieth feifed

oL

15 heldy that onc copaveencr-cannot be differfed cvithont alual ouflery, and cluin fhll

(2) Sir Heary Spelman verbo Boflard reje@s this devivation, and holids it 1o be o prere Savon qord Baflarty, viz, impuré natus, ue

apud nos, Upftint dicitur homo novus,  Leord Nott, Ms.

[n Gerniny, and with us, (who denve many of our cultoms and po-

[ . e ' ' ' . 1 . .
litical opinions from the Germans ) battardy was always a eivcumlance of ignominy,  Bue in Spainy Linly, and Frinece, baflapds
were in many refpedls on an equal footing with legitimate children,  During the nift and fecond races of the kings of France no dif-

ference appuenry to have been made berween their Togitimate and itlegitimate oftspring.
oftspring of all the fovereign princes and higher rnlLle.

was conhidered o tantamount to any formal a& of legitimntion.

royal parentagre were excluded from the throne, and were no Innp_ur held to be of
the arms of Feance, with a bar, A fimilar change took place with regard 1o the
dinnnee of the year 1600, it was declnred, that the children of nobility thould not

tined Jetters of nnhilitr.
being, aw belore, Legan o

s of nobility i France.

T'he Game feems to have been the enle of the
Thew seknow [edping anatural child o be their ehild,

oy . But the natwral childien of atl othier pertons were confidered as
villeing,  After the aceeflion of the Capetinn line, the condition of baftards was uliceed for the wirte fn many refpeéls, Thofe of

llund I'U)'ill.

They were only pernitted to bear
vl s of the princes und Iml:-i‘]il)'.

e confidered even as gentlemen, unlefs they ob-
On the other hand, the aftards whofe parenty were of alower order, inflead of being comfidered vil-
THINL 4 tllu commencement of t]lu lﬁlh centiry to he mnli:lurml ILH ['l'u' mei, aned !u'rlil as to 1he I'i}{lil nr FUCL IV -

By ain o -

Ingrand teanfmitting fuccetlion, they are now, in France, on an cqual footing with their fellow <fubjedls.~—See Ocuares du Choe edier

D' dewffeany g, p. 881,
ﬂrffh‘!‘f/l.

DW-‘:TIHHWJ (ains fﬂqm‘h’t' 0N :f{/i‘:fl’: {18 jl!'a"h';'. ipos e drot Ronvun ot du droit I :H.‘fﬁlfi potr o rapor! g



Lib. 3. Of Difcents. .. = Sett. 5399. 244

- R . voncubind, In Englifh, heeis
et lo terre df/&wz of fuch eftate in fee, called bafe borne,banci there-

diff a fon iffue, et and the land defcend ypon fome fay, that a baf

1// &5c. tohisiffue,and hisiffue tard is as much to fay, as one s
ﬁ & gjﬂe enters ’ that is a bafe naturall, for

én Ct‘?/} C‘?ﬁ, le mu- entrcth, &c. in this aerd  fignificth nature. I

Loy fﬁ ﬁz’ff remedie, cafe the mulrer 1s read in Fleta. [p] that there [4] Flet.lib. 1. cap. 3. Vide

: . . . bee three kindes of baftards, Sett. g8a.
car 2’[ e POZZ‘ eHLET s WlthOUt remedle, fOl' viz. manfer, nothus. € fourins, (1. Roll. Abr. 356, 357.358.

| ' ) 1 1 . Cro, . . Godb. 281,
ne aver (f/(.’ZJ?Z allion he may not f_:ﬂtel', nor “’hll'?}‘ 'mc defcribed 11 two old 3},2191“. 9'“ iﬁl?ﬂ‘?ﬁ;&)u 281
pur  recoverer /e have any ation to re- veries:

1erreé, PZI?‘ ceo que Cover the land, becaufs Manferibus  feortunmt, notho

, [ﬁ; £71 there iS an anticnt ]aw meechus dedit ortuem.
fj_z un antient -3: o th e ufed. & Ut feges e [picd, fic fpurius
el Cﬂ_/-‘:’ Z_J/E’, &e *. 1n this cale ulcd, &KC. eft ab amica. (1)

But we terme them all by the name of baftards, that be borne out of lawfull marriage. By

the common law, [r] 1f.the hufb and be }i'ithinﬁg_hc tourc fcas, that is, within the juri{dic- ["l]_l Bract. ?ib-E*i- fol. 2713-;?9* e ALt ;_
tion of the kin§ of England, if the wile hath 1ffue, no proofe is to be admitted to prove the ETT‘%_Q I"{fiﬁéﬂ; ';.4: '2}';;,,;{;52‘;'@;:%#’%5 ’j’f’%
childe a bafturd, (for mn thuat cale Fliatio non parcft probars) unlefle the Rutband hath an ap- Ww" e S A,:-,/t__&}_?' ﬁ;‘;ﬂ&: W 1
| p_;ir'{:nt impotlibilitic of procreation ; as if the hufband be but cight yceares old, or under the 149 H. 6. 17, 29. E. 3. 13, s "'/ o }; t‘_"z 1
age of procreation, fuch ifluc is baftard, albeit he be borne within mariage. (2) { /] Butif [/] 115. E. 4. 28. @#F}:?*JZM frere /::_-" ﬂ,;
{1 ¥ o Xt mn ¢ - r . q 3 P y - . y 1. alk. 120, s . T L il o g ) A ’I
the iffue be borne within a monecth or g day after mariage, betweene parties of full lawfull { ) 5 Aor s ¢ 'Z? -,;—_-,:7 M/é{}.f_ :
ave, the childe is legitimatc. (3) 4 @1«’ A Az ,
gt - # v » ] . . . . , {”
_D,i:/ceﬁdyf (Z_/O?Z g/k'é‘. For if the baftard dicth feifed without 1ffue, and the lord /5714 . /%4 ¢ D 1 wASHA,
by efcheat entreth, this dying (cifed thall not barre the wmulier, becaufe there 1s no difcent. A .:;? A ) ) ~-

L’i‘-:.-"!‘ll s, &

1t the baitard enter, and the melier dieth, his wife privement enfemt with a fonne, the . ‘) th /B A ‘fm, Mgt fo mwxizh

baftard hath iifue and :]iet]} i’uifﬂd, the fuqnc 15 borne, his right 1s bound f:m' ever. But "*;’- 2 2y g ke tr e el D Sy ;{L_H,_:,,.hﬂ_i ay f- 1

if the baftard dicth feifed, his 1£1fcfenfcmt;vuh a fumi.e-,h‘thc ;.;{nlfrrcntt}zlr, the 10]:1111{3 1s borne, p -f;'f R Lo f{{?"]‘]'f;/fwypé zu-m-b—,} M eds
e 1ilee of the baftard i1s barred ¢ for Littleron putteth his cafe, that there muit not only be (ol 2bno.273 1. ROH. AL o/ _

the iffue of the ba P ’ y 624. 8. Reparo1. b, Anto 15,3 L f"?ﬁ}”””"‘fw |

a Jying feifed, but allo a dlfc;nt to his 1ifuc.. | | | 7. Rep, 42.) D tin ;zgw..;-—}*? >
EZ‘/O?Z :jzze enrer, (Sc. And fo it is to be underflood, albeit the mulier, after the b Le LY o
deceafe of the bilﬂfﬂl'd* doth enter before the heire of the baltard ; for the difcent bindeth, Jreferton _,-;{;;:-zt- {. 2, ../7_?
Le mulier g’/} /(Z?ZJ‘ remedie. Hereby it appeareth that this difcent differeth from [, 8. yos. m.f(‘;'sﬁ—/ﬁmf{"!"ﬁ ‘ﬁ Y3 4{5' zfi ,
other difcents, for this difcent barreth the right of the meiier, whercas other difcents doc echtord’s cale. P, eV N 'éf |
take away the centric only of him that right hath, and leaveth him to his attion, but here by 5’;} ﬁﬁ""’*:_"h-yﬁi ;.'{—-/" ‘ i
- . ” 'J‘lﬁ l:

the dyine {eifed of the battard, his iffuc 3 become lawfull heire  [e] It 1s holden, that it [4] 5. E. 2. Difcent. Br.49. g .p o Fotrrtars Sy |
the mulier bee within age at the time of the dying fetfed, that neverthelefle hee {hall bee 3! Al 18 22. 33- E.3- &, 5.5 ""‘5'-5"’&4?1

- . Ly . * . * * . > Ye . ‘i- *. ‘ » 2 ]Il C M ‘ .
crred. beeaufe the ifue of the bafardis in judgement of luw become liwfull heire, and the Verditt. 48. 36. ol 2. Fl. Com. /7 7

ATTEU, SR T o ’ NN, Stowel’s cale. 10. K. 3. 2., UG Lok pfrt S
law doth preferrc lesitimation, before the privilege of 111t;1uc1cﬁ,#ﬁ/i£__w Z‘ff"’ﬁ%?ﬁ’ﬁ:}fj*’ Gy« fier Appere iy az " 4R it X Y
y And the reafon of Fhis cale ils,_ for that Faflum non oft aliguem pofé mortén m::c'{{ bafiardin, :E«f’ﬁt}'—;’ S S A L 'y :‘/I ,._:; ?éz'?'?
gui toto tempore Vit [u pro legitimo babebatur.  And fo 1t feemeth to be, th:lt_ if @ man hath  (PoR. 246. a. 5. Rep. UEQ)/‘T"" I ;;,-»;/iéjz 7 4,
| jifue o fonne being baftard eigne, and a daughter, and the daughter 1s married, the father _/5«3-?9/ "'4#’4’(&": z-z.z:,f pr o .ﬁ_’“ﬂ—l?
‘. - ’ - - A Iy M - . L] 5 ‘.I- ¥ » - 2 3 “'I- ] - [ ﬂ-f y b - " Fﬁ - N N
dicth, the fonne entreth and dieth feifed, this fhall barre the feme covert, And the drh.ml;«éhi_ & 2_"dn’m%‘ie ok ,?71 9—“ ;/ﬂ?#{ Pl

L5 s ‘

. SR et N R et ates taile hepeo )

i this cale ot fervices, rents, I'E‘ECI_ll.Ollb, expectant upou cﬁ.ltts t*lllf..,‘(?r for illﬂ, where- 2, 7 ,,/ﬁ;/{,ﬁf/ i Sl fog Gt EE = 7 |

upon rents are referved, &e. Mliall binde the right of the mulier, but a difcent of thefe fhall YN -"",___?:'- !m:rf/'é —F ot %g

not drive them, that right have, to an _:lc‘“[.m‘n. o _ e ‘ ,?.«:-;Z&’/ Ao it .,.
Qo if the batkurd dieth feifed, and his iflue endoweth the wife of the baftard, yet 1s not™ Sir Rich. Lechford’s cafe, ubt

the entric of the melier lawfull upon the tenant 1in dower, for his right was barred by the {J\Pfﬂ- ) i
11 Ant, 241. ‘
difcent., n | |
If the baftard cigne entreth into the land, and hath HIue, auld entreth into vehgion, this f;;- {}tL 3'8“""“"‘1“: 29- 5
Ny X : ! U * 21‘ .
difcent fhall barre the right ot the mudier. \ 19 ) i

Ad i’ﬂlﬂ’ {/L’th‘ﬁ“- If a man hath iffue fuch a baftard as 15 aforefud, and dieth, -
and the baftard entreth and dicth feifed, and the land defcendeth to his itlue, the colluterall ihl 18, k. 3. cor. Reg. Rot. 144,
. . : ‘ . s 1 Fhor. 17, k. 3. 50. F.ut Battad,
heire of the father is bound as well as where there be two {onnes. 12 Sn Rich. Lechlord’s cale, |
And where our author (peaketh of fonnes, fo it 1y if a man hath afue two d:mghmr_&;, ubi fupra. Sce afierwards in |
the Uldﬂ'ﬁ hflllg il I.I:L{hll'd. :HIL[ th{.'}' cutey :lHLl UCCLIPIC lJC;LﬂU.ll)l)’ 4o heires N L 1PALY thie Liw 1 the Chanter of Warianues. |
favour of legitinadion thull not adjudye the whole poflethon 1 the malice, (who then had (Poft. 368, a,) R
the only right) but in both, fo asit the battuid hath iflue and diech, her affue (Bl whent. - ,‘
l!.?] :’i.llll

% &¢, not in L. and M. onpr Roh,

(1) Filius natuealis  vulyo batbarorum opponitur legitimo.  Sed reveora opponituy filio adopmivo, m quo fenfu Tiberius vocrt
Drwdum Olium fuum nacaalem, Cal, Lex, voeb, nat, filius, Spavn Jaaing ot Graeed e patre, Thy=Lord Noteo MS. Jure pontia
ficio noftro dicuntur qui ex adulterino concubitu, manferes qui ex fcorto, fpurit uxitas qud Lacris anitiati funt, aut rehigionem pyofelli !
funt,—1h, .
(2) It is now held that the huthand’s being within the four feas, is not conddufive evidence of the Teritimaey of the child, and s e e |
to a jury to confider whether the hufbund hadaceefs to hiy wife,  See 3 W, 27e, 206, Pendeell v, Pendielly 20 S, gag, Boev -
dence muy\hu given, that the hufband's habit of body was fuch, astoimadee his having, children an wapothbelirys Lomax v, Holmden, .
2, 5tri, 940, Scealto 1. Roll, Abr, 368, 10 Salk, ez, Bur the aule Lad duwn by lord Coke, was once penarally recetved,  In /&},,ﬁ:* e T et :-'?-r
}‘unlq_ ¢, to. plo ook, it is id, * thatf the huband bein RO toraovear, and the wiTe i Fagdind durmgy that rune haaiflue, 1 ,,(,u,,:;,,?éﬁ =

I$ 0 b:lﬂ:ll'd; but it {eemns otherwife now for Suul.ltlud, huth ln.,-ju;; under one l-.iug, and wake but oiie continent of land, "' ——5S¢e ;_ L ’

:gl,,- 'de ‘m. 7
ant. note 2. 1o |? 120, / y ] "/ ﬂm
(i) Scenote 1. to page 2161 a _,}4/' , ,17'/. oy by, “ALS pre. ';..L,...r.,a;;,/,_ ‘zf‘u)
<
rrde, " i ’7"" gzl J b o i

[ PYR
ha. b W"“ U#'A"/;{:'z‘: - P ,ﬂwrflf Y M 15';%_
"'"Z'I; l-p J':M /34/ . ./}[nn-. /’;’741—-#’-—31-,-'-#" ’ﬂ /f,...-- S
- /’ ’ v

’ )
L oae M r""/:fi-rnr_.ﬁ,f ,:-’(Tfm* -"}"*'1 ¥ e,

>

7 I
.~ :)')1.“{##?_..!“-:,- .i"l / _-’Jf' : "/‘:" JL’A s mr;;_;f_ ::/;
-~ {

..f

.l‘,‘

"lf

‘;’? ) l{‘}:‘;‘) l'. o



—'I'_'—'-'“:— =
- "
5

— —_ - —_

Ze
' . “9 ﬁ 1
7

.-.--"t""

Of Difcents.

(4] And in the fame cafe, if both daughters cnter and make partition, this partition fhatl

binde the mulier for cver.
[¢] And an affife of morid’ ancefler licth not betweene the baftard and the mulier in refpece

Lib. 3,  Cap. 6. Set. 400.

[2] 2. E. g. tit. baftardie 15.
21. E. 3. 34. b. go. Afl. p. 7.
Sir Rich, Lechford’s cafe, ubi

{up. . es
[<] Britt. cap. #3. 20. E. 3. of the proximitie of bloud.
Vouch. 129. 11. E. 3. Age 1. And the baftard being implcadcd or vouched {hall have his agre,

5. H. 7. 2. Sir Rich. Leclford’s
cate, ubi fup,
(Aut. 170. b.)

Et le éﬁ?ﬂd?‘d enter come bewre ﬁ‘/ﬁﬂ 22re  If 0 man hath iffue baftard eione
and mulier puifne, and the baftard in the life of the tuther hath iffue and dieth, and then the
futher dieth feifed, and the fonne of the baftard entreth, us heire to his grandfather, and dieth
ferfed, this difcent fhall binde the mulicr.

G A 1200 Pur ceo que off antient ley er tzel cafe ufe, 9 €. As hereafter in our Com.
, T .., mentaric upon the two next Seéhions fhall appeare, by our antient l_mol\cs, sind the antent
e S B ﬁj—‘z‘-"‘"' 7 . ftatutes of the realme.  And here i3 implyed how ncceflarie it 1s, after the example of our
/o Formamele [ 2 5l author, to looke into the antiquities, than which nothing 1s more venerable, profituble, and

F G b fotitnd JPL G, (1)

p ()

Sl by LAY

e e,

o, /ﬁ,'Jﬂf.;‘:.ﬁik, A pm

- :/
é#ﬁ;ﬂ:’r%{; it Q5 Lo /07,
.

rd

P et K DRI G . : :
A ES # ad eftre Popinion BUT it hath beene the opinion

dafcuns, que ceo ferva  in-
tendue low le prer ad un fits bo-
Slard per un feme, et puis efpou-
Ja mefme la feme, et apresle efbou-
Jels i ad iffue per mefime la ferme
un fits, ou un file mulier, et puis
le prer moruft, &c.
ciler, &e. ef ad ﬂi{a’ et devire _/é’z'-

Siey &e. dongue avera I'iffue de tiel

baftard le terre cleerement @
{uy, come avant ¢ft dit, Se. et ne-
my afcun auter baftard la mere
que ne juit unque efpoufe a fou
pier. Bt ceo femble boue of reafo-
nable opmion: car twl baflard
nde devant efpoufels celebres pe-
renter fon prer ef fa mere, per la
ley de faint efslife eft mulier, co-
ment que per la ley del terre 1/
¢/t baflard, et iffint il ad un co-

lour d'entrer come beire a fon pier,

Gedl.

Ji tiwel baftard

400.

of fome, that this fhall be in-
tended where the father hath a
{fonne baftard by a woman,and af-
ter marrieth the fame woman,and
after the efpouielshe hath iflue by
the fame womanafonora daugh-
ter, and after the father dieth,&c.
if fuchbaftardentreth,&c.andhath
1ffue and die {eifed,&c. then {hali
the 1flue of {uch baftard have the
landcleerely tohim, asitis faid be-
fore,8c.and not any other baftard
of the maother which was never
marriedtohis father. Andthis fee-
meth to be a good and reafonable
opinion : for fuch a baftard borne
before marriage celebrated be-
tweene his father and his mother,
by the law of holy church is mz-
lier, albeit by the law of the land
he is a haflard,and {o he hath a co-

Ja.a PN ‘ . ' \ X . , o
S #¥C._ R death, 1 only goad in the cafe of baftard cigne and mulier puifie,

Il

_ﬁ’f"b‘r' ; J"fH‘ *.'u{/r' rﬁr‘h HHrf HH'M HM' HHr‘fr' f!rh’f ﬂ!/h:'!‘ a'/HA’if!'r.'H. lﬂurf fen Jear) rth‘f'j . f!}' rr'{/?r.'r{ﬁlf”m ./:!'-WH J"*"J." /ﬂ"!‘ﬂf‘ il N H'[.r Y rf;u:f:* r,l_}

lour to enter as heire to his father,
for that he is by one law mudier,
Jeidicet, by law of holy church.
But otherwife it is of a baftard
which hath no manner of colour
to enter as heire, in {o tmmuch as hee
can by no law bee faid to be smu-
fier, forfuch a battard 1s faid in the
Law to be guafi nullius filins,&e. (2)

i Mes

pur ceo que il oft per un ley mulier,
Ge. feilicet, per la ley de faint
ofghfe.  Mes autcrment off  de
baftard que nwad afcun * ma-
ner colour d'entre come beire, en-
tant que i ne poit per nul Iy
oftre dit mulicr, car ticl baftard
o/t dit enla Iy, quali nullius (-
hus, &c.

Yoprassr not i LLoand M, bur e Roh,

(1) TInthe cale of Pride v, the enrls of Badh and Montague, it was held, that the rule that i perfon fhall wet be baflavdized afier
1. Salk, 120,

(2) Nota, =2, Inll, 96. g7, Ox the flatnte of Mevtony Pope dlevandey T (o vo6oo 60 FHLooo) wrdained, thot childy en borse
before matrimony, wonere matriniony jollrsy fhould be as legimate v thafe hora alter maryiag ey qua ecclet tales habet pro feg-
tihas,~=Conlticutio pontilica, or the coron luge, ot intelligenda foluimmodo de s nans ex coitu, qui poterunt olle conjupales ;
qui vero ex damnnto coitu nafcuntur, feilicet ex coitu inceltuolo vel ndulterino, cuiui'illmli_cui]lH noh porciat efle uxorius, conen nun-
quiam legitiman poffunt per fulbfequens matrimoniwm,  Ratio ¢t quia nurimoniam fublequens ex fithinone leeis reorahitur ad
wimpus fuleeptionis liberorwm, ur Jegitiman habeantur legiime fuleepti (1, ¢,) pott conuradium mat imontai, Fidlio auten juns
nunguan adimithitur contea nacwm et bonos mores,  Quapropter lex non potet fingrere matrimonium fuile cum ey cum quibng
nuptiie non potucrunt etfe per leges; quin i fictiombus vranflarionis requiritur habihitas extremorum @ quo cer add quen, ltluﬁquu
legen civiles er deeretales olim matrimonium inter adulieros prohibebant, contraébumque dirimebunt, - Jam vero jita prohibitio
focum non habet, nili in mortem prioris conpugis alteruter fueric machinatus, vel prenatine, dum adbue viverer, de contrahendo
polt inortem ¢jun connubio lmﬂn fucrit Ndes,  Secundo, notandum el :]ufld fubifequens Il!illll'nn‘uniuln lt_:lglilill1::=~ fincit quenut -
tuahia, non quoad temporalin, quin Papn non poteft legitionne, quoad temporaliog exren fui iphas dominica, feilicer extrm terem
gu.t funt de patrimonio {inéli Petri, quod Papa Innocentiug TH, confitelbitur (erpro Anglia non el ex patrimonio Ginely Perrd (i uid
}ucuril Rex fnhunnmi). It Sunchez quem Clemens THL valde hdaviey aperee dicit fi peoles habia fic ox coneubing ommino fornmicanu,
cim non pufle pontificems, quoad temporalin et feculavin, leyitimare, Al 1his woas fad aond proved ot of ant ent qnthor s iy et Jeari-
el cdvorittey quinfr ff.}'/}'ruuji' fs primted ab davge futhe modern arrets collected by Monf, de Moaifany Avrepfd so. dnd there the frince-
pod cafe soasy the umeley (n the ife of his avifey had w chil L by his wicece and pod-dovihiery o prostf= ol mriiaoe e time Should
bepitemuation of the children born beforey marries here Refo The pope’s dijpent siton was word as o any legiiim.tion, which, avintier
it avere becaufe the marciage aquere within the Levitical degreesy, or becaufe of Spivtaad dindvedy or becandi A dinfl the council vl
‘Irenty ag neral conncil being held by the Sorboune o be above the pope, appesirs nol y but may be Jor oll thef viapvnsy or for none of
thewy bul only becanfe the pope cannol legitimate in temporalse  adly, That the cidren of 15 marriv e fhowld have ponfions o live
piy which may feem o upprove the dijpenjation us to the marriape.  3dlyy \Uhat no fuch be graute Lo the fuowre,  1bods 300, Ros
mani filios nuturales tantam non alio: jure habuerunt quim peregeinos,  Theodoii & Arcadi principats emperata fuse e
luveritin, te deinde Zenonis lepe obtinuit, ut natuesles Tiberi confequentibuy cumy marge nuptis jutti ae Tegatid baberentur, < Hodi-
nunde Repub, 1ibe s enp, 40 pe 29, Bed notyy quod ante Zenonis temporg vie, per legom Divi Contiannng, wati e mat imson i,
fichont legitimi per matrimonium fubfequens 3 quod tunen explicatur en endem: endice, viee per matvimonimy Tegitimantur Liberd
naturales maodo procreati fing mulicre liLurﬁ, & cujuy matrimonium none el fegibus interdictum,  Vide Moty de Magons, At

20, piage 359—Lwrd Nott, iy,



Lib. 3. Of Difcents. Selt. 401, 245

M ES ad éﬁe / 'Gﬁ IH1908 d,d/& 1715, &5C. And our author here fuith, that this opinion

is good and reafonable, for that fuch a baftard, by the law of holy church (*) is a * Vid. Britton fol. 1¢8. b. 166.
o 203. And the flatute of Merton

qanlier. 20. H. 3.cap. 1 firmeth thi
. . " » . ' !‘- - ' . . 'r- 9. cCCOHI I"IIL'[ lhla
Matrimenium fubfequens Iegitimos facit quoad facerdotinm non quoad fucceffionem, propier con opinion. Hil. 18. F. 3. coram

Suctudinem regni quod fe babet in contrarivm, Yet the canon law holdeth thEI.‘ﬂ; lepitimate rege 10 Thefaur, Efror .
guoad fucceffoncm, At a parliament holden [ 4] anue 20. H. 3, tor that to certifie upon the Braclon lib. 2. fol. 63.

king’s wrT it, that the {onne bornt? betore marrigc asla bﬂﬂ::ll‘(}, was .funfm .:'amn{mm#f ﬁrwam 1

f,;-;j‘:ﬁ}g, ragarugrrmr omnes f’p{ﬁrnpf mognales _m‘ fm{/I-uffnwt, gnan’ natr ninle m(ftru{:amrmx fj]}ut [g] Statut. ac Merton, 2o0. H. 3.
legitinmi, Sreut i qut nats funt pofl matrinmoniun quantin ad ﬁfj‘ﬁ’ﬁﬂ?ﬂ’m heeredit ariam, quia oo Eflt’i‘-g'ﬁm a 1 .
clefia tales babet pro legitimis : et omnes comites (S Darones und woce yofponderunt, quod nolunt o, AL Loy,
leges Anglie mutare, quee bucufque ufitale funt & approbatee.

]/z‘ﬁf que i/ ad un colour d'entre, ¢, Here it is to be obferved, that the law
more refpetteth him that hath a colourable title, though it be not perfect in law, than him

that hath no title at all, as hath beenc fa1d () betore. (1) [r]tvidﬂ Sect. 397. & cap. garr,
Sett.

f. 418. 417,

Selt. go1.
AJES en le cofp BU'T in the cale J T le mulier luy

avant (f?-"f,l lou aforefaid, where Guﬂd- An eftranoer

nter apres the baftard enter after m the namc of the mutier
‘e ﬁéﬁﬂrﬂ, enter apres the ftard 4 without his commandement

la mort Je pfﬁ’i‘, el the dﬁﬂth of the ﬁf"’ cannot cnter upon the ha-

) e ]ﬂy GZ_{/}cZ, ther, and the mulier {tud, for that the baftard
may gaine the eftate and barre

et PZ[ZJ' fe édﬁ/{fd?’d ﬂ’f/' ouft hll'l'l, ﬂ:HC}. ?’fter the the malier. And therctor: re-
ﬁ’f/f/‘l Je ?}le’/.‘:‘f?’y et ad baﬂard difieife the gulnrly*nanc ﬂl;ill enter but
iffue, et devie [eifie, mulier, and hath iffue il}f mulzer, or fome other by

4 _ _ _ 13 commandement.  And
et [iffuc enter, don- and dieth feifed, and therefore Zirtkeron faith (and

771 r[z-er 0:3’- 2D thc i 1ge nter then thﬂt HIHZ.;FI' PUt hiln OL”:) o ‘ L
Gue le 72 P ¢ r i1 = ? more than in the cafe 4] of [«] Mich. 38. & 39. Eliz. inthe .

érﬂ:fé’ d'entre {ur dif- the mulier may have 4  the lord Zzvdley » for there an king's bench vpon cvidence by

1 the whaole counte Vide 51, 4. 8,

feifin envers ['zfjue del writ of entrie fur dif~ Cﬁ"‘{‘f{‘f‘” of his owne head [\ T0 e T2,
e . : . 37 could notenter i the name ot 2

hgﬂﬂ/'d: f’f ?ﬁ’fibw'ﬂ_/fz ﬁ%’f 3g3mﬁ: the ifiue him that right had to enter

lerre, Sec. Bt gﬁm‘ of the baftard, and {hall within the five yCares 1o

poies verr le diverfitze recover the land, &c, @0 the finc. - Lut ia both
. L. thofc cades, firtt, i the mudier
o tel tj(ﬁd?"d conti- And {o you may fee a agrec thercunto before the

Wi . . Ii{cent-of the battard : orie-
we la poflefion rour diverfit ‘here fuch @teento G
7 Pi»ﬂ y W { condly, if he that right huth

Ja wie fans interrup- baftard continues the pefore the five searcs be palk

tion, ¢t lon le mulier pofleffion all his life flﬂﬂﬂi’-':]ltthm{‘ﬂm‘-tﬁhthﬂCi‘dimc
: _ y . . 15 good, and flhall avoild the
crier ef interrupt [e without Interruption, o p?"oe B Lok

poffeffion  de  tiel ba- and where the mulier of the conufec, us it was
Jlard, &e. entreth and interrupts holden in-the lord #ru fiey's

caley, guia omuis ratilabitio 4- H. 5. cap.

the po flefiion of {uch retrot abitur K& mandatodgni -

baftard, &c. paratury and 1t flandeth well
with the words of the {tatute, {o that they purfue theirtitle, &c. by way of aétion or CNLTY 5 Vide Se@. 394
and o 1s the booke in [4] 31. A. 8. to be mtended., [4] 31, K. 8. catr, cong. Br. 123.

But in the cafe of the bafard efgney, which is Littdeton's cafe, gardein in focare, or eardein
in chivalrie, may enter, for they are no ftrangers, as in another place is plamly fhewed., If
aninfant make a feoflment n fee, an eftranger of his owne head cannot enter| o] to the ufe of [¢] Pafe. 39. Eliz. in communi
the infant, for the cftare is voiduble.  But where an infuntor a1 man of fullage is difleifed, an baveo per cunani, 1o, 11. 7046,

~entric by a ftranger of his owne head s aood, and velleth prefeatly theeftate i the infant, or ."}:h]"; ? _:‘?' E""Gﬁ b fcli‘;’c 2;
* a “'. * - * s - e . - . = - M - . " . . *

{‘]tllfll' diffeifee.  So it is i tenant for Life make a teoffiment in fee, anceranger may cntey for a :':H’. Y

forfeiture in the name of him in the reverfion, and thereby the eftate linll be vefted in him,

et fic de Similibus,
Lou

(1) Both by thecivil and canon ke, children born Lefore marviagre are made legatimare by the fubfequent marriare of their pareas,
This was eftablithed tn the civil Jasw by the emperor Conflantine, and confirmed by the emperor Juflintan,  fr was eftablifhed inthe
canon law hy i conflitution of pope Alexander the Thied, in 1160, This legitimation is & privifese or incident infeparably annexcd
to the marriage 5 {o tharthe® both the pavents and the chitldren thould waive or retute i, the ehildien neverthelets would be legriti-
mate, Butir holds in thefe cales only w here, at the tune of the bivth of the children, it was Eowvtul for boh parents to mtermarry ; for
if the father were maprried o another woman at the time of the bivth of the chiuldren, and aftenurds hiy wite Jicd and he nurmried tie
mother of the child, the child would not be lepitimated by this fubfequent marriage,  Childven thus leeidimared arc on an equal fooling
with the lu!;i:inmtu children s and if hey die betore the marrage of theuy pavents, Dl they are contidered an Iu_a',ilil‘.l‘lutu, and tranfinit
their Iugitilmwy to their Hlue  but wlu-tfu-r they are confidered Tegitimate trom the time of the mar e of thew parents, or whether
their legirimacy by their parents® mariage hasaelaton back only tothe time of their bitth, iva potat warmly difputed by the civilians
“"l! canonifty,  The provaling opmnion feems to be, that theyare 1o be confidered as leettimane from the thue of their bivth o all I -
poles but thofe in wlich toconfider them i fueh would aperate to the detriment of & third paton, Thuy, if there be a natusal-bon
child, nnd the father afterwards munries and has Tons 5 his wafe dies, and he marties the woman by whom he ad che natuial child 5 it feems
to be the betrer opinton, that the child levitimated by the (ubfeguent marringe does not aciuire the viphr of progeniture over the fons of
the firft marriage.  Thedollvine of lepitimaey hy n (ubleguent mariage was nevar adimitted into the Jifh Tasv; and the relutal of
the noblemen of ournation 1o adimit 11, on the oceafion mentioned in i Fdward Coloe's Commientin ies, is i']‘in‘{un of by fir Willinm Black-
!}EIH{: nd (‘l[h{:l' WEICTS (Y mcemotable inHunc‘t- ol then it'rllnuf'\' nf th{: civil ]Ilw, and thew frmnefs n nlmpnﬁng f‘nl't'iun inl'ua'.*.llinl‘l.*i.
Uhe do&vine of lezitimation previnls, with diflerent modifications, in 1ance, Germany, and Haolland, By an areer d'audence of
l!w 21t of June, 1668, it was adprdveed | thacif g perion marpies in Fagland o woman by whom he had ehildren previows to the mar-
P, the children bomn in Franee ae leritiuated by ity and acquire all the rights of leitimacy under the French law,  Sce e, 10,
C. de Natay, b, Nov, Noo e 8 Vian, in nti, Loy, toso. vy, Flein. Blem, Jur o de Legttimatione, Tiadie dos Sucectiions par le Brun,
ed 1996, fib, v, el o2l o oD Lo e s e 0y i Or John Foreeroue, e 39, T the fhatute of Maton, the ¢queliion
}‘-’hﬂlhﬂl' born before or aftoer matnap e, wivk exitined betore the ecelefinflical judge, and his judymeont was certified to the kg o g
]uﬂicnu, v the If.il‘l}'.'ﬂ corrt e b ‘Ilh‘lllcl‘ Is}' THTS |uit-t“h*l| I it pluui'urr. Bat afier the folemn |H'nlvﬂ maide hy the batons at Mernom
nEninft the introdustion of the doctiine of e civil and canon faw inodvs vetpect, goncad bagdbardy i heen nlwh}'n triable at common
l““’i nnd Fereral r'ni_fhﬂ’.fl’ dlome han heen lelt to the wdeent of the ccclebutlieal iiltl}',t', Wl i thiy cale FRA RN with the lL‘ll‘l["UI:lI.
< 1"‘)‘}' Heeveu's Fhit, ot the l'.n;',llih Lmv, Mi.rol, dand fee ant, note 2, o | ARLE S I TR i

Ok




-Lib. 1. |

- Jﬁﬂ: g-

Pl Comn. Paifon de Honylane's
caley g1,

3s5. H. 6, 2.4,
P RS
5: E: {L- 6'”.

e1. 1. 6. g.
0y, I, 4. 5

Brooke tit. difcent. 4o.

ST un enfant deins [T EM, fi un en-

privement enfeint with a fon,

Cap. 6. Of Difcents. Selt. 403,

Low tiel baflard continue tiel poffefhon fans interruftion. 1t the mulin

cntreth upon the baftard, and the batftard recoverceth the land in an aflife againft the ..
lier, now 1s the interruption averded ;o and 3t the bafturd dieth {eited, this thall barre tle
melier.

if the baltard cigne after the deceafe of the father entreth, and the king feifeth the lund for
fomce contempt fuppoefed to be committed by the baitard, for which no ireeaold er inheri.
tance 1s loft, but only the profits of the land by way of {fcifure, and the baftard die, and his
1luc 1s upon lis petition reftored to the poiicthon, for that the feifure was without caufe, the
mulier 18 barred tor ever; for the poliefhin of the king when he hath no caude of feifure fhyll
be adjudeced the pofleilion of him tor whole caufe he feifed. Butat atter the death of the father
the malier be found heire and withm age, and the king fufeth, 1n rhat cale the pofleflion of
the king is in right of the malicr, and vetteth the acrual potlethon in the malier, and confe-
quently che bafturd cigne 1s fore-clofed ot uny right for ever.

And {o 1t 15 when the king feifeth tor a contempt, or other offence of the father, or of any
otheranceftor; i that cafe, if the lue of rhe baftard exgne upon a petition be reftored, for thay
the fafure was without caufe, the malicr 1s not barred, tor the bulturd could never enter, and
confequently could gain no eftate mn the had, but the pofictlion ¢f the king in that cafe flill
be adjudged in the nght of the mualier. Andicis to be obferved, thar the baftard muft enter

in wacuam poffifionem, and continue dwiing his hte, witchout micrruption made by the

mulier.
» ¥

I}zz‘erﬂzpt le Pﬂﬁﬂmﬁf del élfﬁtff't’-!x ¢, If the baftard invite the mulier to {ec his
houfe, and to fec pictures, &c. or to dine with him, or to hawk, hunt, or {port with himn, or
fuch like upon the land wcfcended, and the swlier commeth upon the land accordingly, this is
no interruption, becaufe he came in by the confent ot the baftard, and therefore the comming
upon the land can be no trefpaile ; but 1f the melier commeth upon the ground of his own
head, and cutteth downe a tree, or diggeth the foile, or take any profit, thefe fhall be inter-
ruptions ; for rather than the baftard (Ll punifh him 12 an a2tion of trefpafle, the aét fhall
amount 1 law to an entry, becaufe he hathva right of entry.  So it is if the mnlier put any
of his beafts into the oround, or command = ftranger to put on his beafts, thefe doe amount to
anentry ; for albeit i thefe cafes the mudier doth not ufe any cxprefs words {chntry, yet thelc,
and fuch like alls, doc without any words amount my law to an entric; for adts without
words may make an entry, but words without an act (wiz. entry into the land, &c.) cannot
make an eantry, (all which interruptions are 1nplied 1n the faid &e.)  More fhall be fuid

hereafter of Interruptions, in the chapter of Continuall Clume,

Sect. g02.

A L SO, if an infant

within age hath
fuch caufe to enter in-
to any lands or tene-
ments upon another,

Jant deins  age
ad tel caufe de entry
en afcuns terres ou
tencments fur un au-

age ad caufe d’en-

Iveérs  If a man feifed of
lands in fee die, his wife

and a flranger abate and dic

20, H.6.28. bs 2. E. 4. 25 96
15. E, 4. dilcent, go.

(4] Vide 8¢l a5g. 4037

feifed, and after the {fonne 1s
borne, hee fhall bee bound by
the difcent, becaufe hee at
the time of the difeent had no
right to enter, and this is to
be gathered upon thefe words
of Littleton, ad eaufe d'entrer,
which at the time of the dif-
cent he hath not.

Eff eins per dif-
cent &S¢c.  Hereis im-

plyed any other heire, col-
laterall or lincall,

An mnfant 1s accounted in
Iaw (as hath beenc often

fuid,) [#] untill he pafleth the

ter, que eft feifre en
fee, ou en fev taile de
mefme les  terres o
tenements, i tiel
home que cff  tiel-
ment  feifie,  moruff
de 1wl cflate  foi-
Jiey et les terres dif-
cendont a  fon  iffue
durant le temps que
Uenfant eft deins age,
tiel difcent ne tollera

which i1s feifed in fee,
or in fee taile of the
fame lands or tenee
ments, if f{uch man
who is fo feifed, dicth
of fuch eftate feifed,
and the lands defcend
to his iffue during the
time that the infant is
within age, fuch dif-
cent fhall not tazke a-
way the entry of the

}'r,'ﬂz‘}‘:y
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infant, but that hee
may enter upon the
iffue which is in by
difcent, for that no

laches thall be ad-
judoed 1n an infant

Sect. 403.

age of 21 veares, and cer-
taine privileges hee hath in
refpelt of his infancy.
Nul lacbes ferra
adjudge en le enfant

deins age en tiel cafe.

And Lztteten well added
(en tiel cafe) that s, in cafc

Lib. 3.

Pentryl'enfant, mes que
i/ toit enter fur le if-
fue gque cft ens per
difcent, &c. pur ceo
que nul laches ferra

adfudge en un enjant

deins  age en  tiel  within age in fuch [0 0% e Tor i fome other
C.c'g/(}. a cale, cafes, laches fhall preyudice
an infant.  As laches fhall be adjudged in an infuant, if he prefent not to a church within
{ix moneths, for the law refpeéieth more the privilege of the church (that the cure bee fer-
ved) than the privilege of nfancy. And{o the publike repofe of the realme, concerning
mens freehclds and inheritances, thall be preferred before the privilcgc nfinhmcy, i cife of
a fine, where the time begins in the time of the anceftor.  So non-claime of a villaine of an
infant by a yeare and a day, who hath fied into ancient demefne, fhall take away tuc feifure
of the infant.  And if an afant bring not an appeale of the death of his anceftor within
a veare and a day, he is barred of his appeale for ever, for the law refpects more liberty and
lifc than the privilege of infancy. And here it is to be obferved, that Littlet.n putteth
his cafe, that an infunt fhall enter upon a difcent, when a {tranger dicth feifed, but hee put
it not fo before, 1n the cufe of the baftard cigne. B, teaant in tatic infeoffeth A. n fee, A,
hath iffue within age and dieth, 5. abateth and dieth feifed ; the iflue of A, being {till within ( ‘
age, this difeent fhall binde [¢] the infunt, for the iffue 1n taile 1s 1'9111it.tcd: and the law o b 4

doth more reipeét an ancient right in this cafe, than the privilege of an infant that had bur +B. 35. m.
a defeafible eftate.  And itis fwid [ /] if the king die feifed of lands, and the land defcend to
his fuccefler, that this {hall bind an infant, for that the privilege of an infant i this cae

holds not again{t the king (1).

33- E. 3. quar, imp. 46.
(Ant. 17t a. Polt. 337. b.350. b,
380.)

PI. Com. 290,
(F. N. B. 33 b. 6. Rep. 48. b.
3- Rep. 84.)

Sect, 407,

ALSO, ifhufband QI Zlaron cf Jeme,

JTEM, fi ke ba-

ron et fa feme,
corie en aroit la
feme,ont titleet drout
denter en tencments
gue un auter ad en
Jee, ou en_fee taile,
et trel tenant moruft
Jeifie,&5c. en tiel cafe
lentrie le baron eff
tolle fur l'beire que
eft eins per difcent.
Mes fi le baron de-
vie, domgque la fere
bien poit enter fur le
1ffue que eff eins per
difcent, pur ceo que
laches le baron ne
turnera la feme ne
Jes beires en preju-
dice ne en dammage

and wife, as 1In
rightofthe wife, have
titleand righttoenter
intolands whichano-
ther hath in fee, orin
fee tayle,andfuch te-
nant dicth feifed, &c.
1n {uch cafe the entry
of the hufband is ta-
Ken away upon the
heire which is in by
difcent. But if the
hufband die, then the
wife may well enter
upon the iffuc which
1s in by difcent, for
that no laches of the
hutbandthallturnthe
wifeorher heires toa.
ny prejudice nor lofle

come en droit fa feme,
ont title et droit d erter,
Ee. et tiel tenant moruft

Jeifie, Sc.

Thefc words are generall,
but are particularly to bee un-
derftood, wiz. when the wrong
was done to the wife during
the coverturc; for it a feme
fole be ferfed of lands n tue,
and 1s difleifed, and then ta-
keth hufband; in this cafe the
hufband and wife, as m the
right of the wite, have right
to entcr, and yet the dymge
fctfed of the diieifor 1 that
cafe fhail take away the entry
of the wife after the death of
her hufband 3 and the reafoa
1s alwell for that fhee herfelfe
when fhice was fole, mirht have
entred and recontinued the pof-
fefion, as alfy it fh.ll be ace
counted her folly that fhecwould
take {fuch  a hufband which
would not enter before the dif=

cent,
But

g Il y.24. 2. 2. E. 4. 25.
» E.3.47. b, 2v0.14.06.28.b.

12. E. 3. 12.

15. E. 4. difcem, 30

(1) This and many other paffages in this woik, refpeQing the operition and force of the afls of infunts, were fully confidered in
the cafes of Zouch v, Parfons, 3. Bure, 12945 and May v. ook, herd before lord chanceltor Batha by in 1793, —"There
being no printed account of the laft calt, it may not, perhaps, be unaeceptable to the readerto find an 2ccount of e Iere.—Ann May
and her two fifters were, wnder their father’s will, {uited of o connderable frechold eftate 5 and potlefled of c:miulu._mhlu leafehaid
cfate, as joint-tenants,  Pievious to the marriage of Aun May with John Hook the defendant, fhe Deing then au infant, by artiches
of agreement dated the 28th of O&aber 1761, and made between her of the firft part, John Hook of the fecond part, and truftees
of the third part, it was covenanted and agreed, that the leatchold citates thould be alligned to John [{ook for his W ufe and be-
T!l‘.ﬁt; and that the frechold eftates thould be fettled on Tim for life 3 and then on her for her hte; remamder to thetr Iﬁi rll‘und other
fons fucceflively in tail male ;— remainder to their daughters, ns tinants in connmon in tail 5 remainder w John Hook in fee,  And
he covenanted to pay rool. to the truftees upon truft n pay Ann Hook, st the furvived i, the iteredt orac for |1Fr hite, and afrer
her deceale to divide it amony, the children,—~Afenwmds Amn May died underage. The quettion was, Whother thele arneles were in
cquity a fevernnce of the joint-tenancy ? Lord chancellor Bathurft, wlhen he made his decree in tins caufe, obierved, that the it poine
nttempted to be eflablithed by the counfel was, that had Ann May been of 1ull age when fhe entered into the articles, they would
have amounted to a fuverance; but that no determination to that efle@ had ever been made :="That the co-joint-tenimts were not, in
this cafe, to be confidered as volunteers, as they elnimed hy title parnmount ; and that thenr fituation approached nearer to that of
Tue in tail, who claimed per fo mem doni, thin to that of an heir ot Jaw, who claims only under his anccflov:—"That the urmoft
which the infiant could do would be an avordible wl s and that, of courfe, it would be in the diferetion of the court cither to pne or
refufe their afliftance to it s andy by o pacity of veafon, it mutt always be in their power to model his contracls at tl‘u:ir pleaure ;—
"That the contract, inthe prefem cale, wis not fucly as the connt wonld uphold,  Tad the inlan lived to come of ape, aud a bill
been filed n;z;ninll her for a |Jurfull|m|u't: of 1the ullu‘lu*i, the court would have fet them Hﬁllh and referred 1t to o matlar to deaw now
Ef“l‘ﬂﬁllﬂ for o proper fertlement t—"That as the continél was not {uch as would have bound the infane heydeli, o foritor: w fhould not

e the Cll-iﬂinl-lun.mls == "That 1t would b n fi Y T []::Hrinr, t,]l:ll any nél of in!'.mr, whichiis by ats natuic Il\tiid.lhlu, {hould

{ever the ]uil‘lt-lunuucy, ng f that were allowed, 1t would alwavs he the power of the it ta fay, whether the jomi-tenancey

hould be fevercd or not, theny ifany of thie co-joint-renants thould: die under ape, the infant mdelt aveid has own aély by

pleading infra wtatem, nud ettt his tile of furvavorthip, which would he ot injuline and hardflonp on the eo ot
tenants, ~——= On thefe giounds his lordibip was of apion, that e rticdes dad notamountn cuity toa fevelaace ol the joint-

tenancy.,
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o H. 7. 24, But there it the woman  pp yie/ cqs, mes que in {fuch cafe, but that
wecre within age at the time of

her taking of hufband, then the 12 feme et fesbeirsoien the wife and her heires
dying_fuiihd {hall not after the Pafgﬂz‘ g;gtgr’ [gu f;g[ may ‘.Vf:l] Cﬂte[', thr(‘}

deccafe of her hufbund take “yp. ) eft ofchue du- f{uch difcent 1s ef-

away her entry ; becaufe no \

folly can bee accounted in her, 7ranf le coverture. chued dunng the co-
for that fhee was within age verture

when flice tooke hufband, and -

after coverture fhe cannot enter without her hufband ; all which is implved in the faid (&e.)

Vid, Sc&. 492, t Laches le baron ne turnera la fem, Sc. al projudice, e, Laches fignificth
SI{?..E:"I.FQEGG Afl;.hllﬂc%a.':;u in the common law, retchlefnefle, or negligence, ct negligentia femper babet infortuninm co-
1. Roll. "421'. Plo, 236.) miten.  Herve 1s a diverfity to be obferved, that albeit regularly no laches fhall be accounted

in infants, or feme coverts, as s aforcfuid, for not entry or clayine to avoid difcents, yet luches

{hall be accounted 1n thou for no performance of a condition annexed to the flate of the

land. For if a feme be infeofted cither before or after marriage, relerving a rent, and for
no. Tk 6. 28. b. default of payment a re-entric ;3 in that cale, the laches of the baron {lwall difherit the wite
IJ:;] 8;1“&{;5p1 :,711’;21}; ‘i?'[ ; for ever., And fﬂ:lt 1s [#] of an 'inf;mt; las laches, tor not ])ur{urmipg of u cm_lditlun‘ A
a5. 11 6. 41. Pl Com. 156. b, nexed to a ftate, either made to his anceftor or to himfelfe, fhall barre him of the right of the
Fleta lib, 2. cap. 50, Iand forever.

If 2 man make a feoffment n fee to another referving a rent, and if he pay not the rent
within a moncth, that he thall double the rent, and the feofiee dieth, his heire within age, the
infant payeth not the reut, he fhall not by this laches forteit any thine. Butotherwife it is of
2 feme covert 3 and the reafon and caude of this diverfity is, tor that the wfunt is provided

[¢] Le flatote de Merton ca. 5. for by the ftutute, {o] non current ufure conira aliqrem infra wratem exiffen’ &e.  But that
flutute doth not cxtend to a feme covert, ncither doth that ftarute extend to a condition
of a re-entry ; which an infant ought to performe, for the forteiture thercof cannot bee
called w/zra.

* Sect g404.

MES la court twnt, lou tz/ BUT the court holdeth, where

title eff done al feme file, fuch title is given to a fem fole,
que puis prent baron que wentra who after taketh hufband which
pas, eins Juffer un difcent, &c. lz doth not enter, but {fuffer a dif-
auter coft, car ferra dit la folly le cent, &c. there otherwife it is, for
Jeme de prendre tiel barom gque it {hall be faid the folly of the wife

wentre en temps, $e. to take {fuch a huiband which en-
tered not 1n time, &c.
9. H, 7. 24, IS is added, and therefore, as formerly I have done, I meddle not withall ; howbcit the

opinion is holden for law, as it appeureth in the fection next precedent.

Sect. go05.
S 72 W//hfn@’ ERE Litteron cx- [ TEM, fi kome que ALSO, ifa man which

- plaincth a man of

4 f[;ﬁ /:1 o 7% 1o {found memoric to be E/z de ?za?zﬁme 773~ 1s of non fane mee
W fpTe N0 COMPOS MeNtise Many norie, que €/Lz a dire €722 mor Vs that 1s to f&y in
o

times (as here it appear- * : - - _
Pl. Com. fo. 368, bL. per Sanders. cth) the Latin word cx- Ldtm,qulnon eﬁ: com- Latlne: glﬂ 7i0n fj/z CO7}-

lib. 4. fo. 227.182. Beverley’s plaineth the true fenfe, POS mentls, ad C:ZZ{/é’ pos menizs, hath caufe to

cafe. Mirrorcap. 1. {cét. 9. ca. 5.

fett. 1. Bradk. fo. 165, and 4a0. A0 calleth = him - mov eptye ey afcuns tiels enter into any fuch te-
Britton fo. 167.b. 219, 66. Fleta a@ens, demens, fm“:a 18y i~ ’

1i. 6. c. 39. Fiiz. N.B. o2z b, saticus, fatuus, fultus, or LENEMents, [8 tiel v/~ nements,if {fuchdifcent,

?It-?;lf; l;lgr. ;?d:i;;m) the like, f{){lt‘ fﬂnﬂ faz:;{ns cent, utfupra,ﬁff ewe  ut /lﬂf'?"d, bee had in his
= " * » ﬁ- - L] - . - -

call, (1) WOR TR IS en fa wvie durant le life during the time that

Non  compos wmicntis 1s z‘emp: gz::f-? 7/ _f.tﬂz‘ d¢c hee was not. of f{ound

non

* This Se€tion 1s not in L. and M. nor Roh.

(1) Scotch Pleading, anno 61. cafe §. pages 69 and 70, and fir Thonias Stervart's cafe. Fatui five idiote funt illi tantum, qui oinnt
vatiocinatione et judicio carent, tardi, bardi, moriones, macierones, ui inopid caloris et {pirituum laborant. Furor oft dementia cum
ferocid, et horrenda aftionum vehementit. Fromanus de jure furioforum, p. 6. Furor dividitur in continuwm ; ubl anomus con-
tinul mentis agitatione femper accenditur; et interpolatiin {en intervallatum 5 qui dilucida habent intervalla ; quorum furor habet
inducias, ct quos morbus non fine laxamento aggreditur ; qui teftamentum facere poflunt ; & quos furer fiimulis {uis variatis vicibus
accendits  Tathefe fury and madnefs is but an ague or a difeafes in the othersy it is temperament and complexion.  Again, amony
thofe who hawe lucid interwvalsy it may be fit to diflinguifk between thofe rvho have only remiflionem feu adumbratam quicten, axd
thofe wiho hawe intermifhonem feu refipifeentiam invegram.  Tapg <vitngffes depofing fanse menti, are preferred and believed hefore an
hundred touching fury and madnefs. Melancholy and hypochondriac waporers are like florms ar Seay awhich, thongh they difturd for o
whiles set they do 2ot hinder the returning to the former calm ; femel furibundus, femper furibundus priefumitur 5 and therefore where

the queflion is of a falt done lucido mtervalio, avbich may be cither by remiffion or intermiffiony it is not exnouzh to feav the ald wvas

aftus f'alpienti.cnnvcnicns, for that may ﬁa,_ﬁ/)f;: many qways 3 bt 1t mnjx‘ be proved to be atus f{apientis, and o brocecd from judonient
and deliberationy elfe the prefumption coutinues. L.ord Nott. MS.



I.ib. 3.

non fane remoric, et
];rrzlr' devia, fon betre
bien poit enter fur luy
que off eins per difient.
5t en ccft cafe poyes
woior wiz cas,que l beire
poit enter, et uncore
fonn ancefler que avoit
mefine le title ne prif-
]o.;'z‘_mz‘a’?. Car celay
aue fuii bors de_fa me-
mocie al femps de tiel
difcent, st corle enter
cpres tiel  difcent, [
altion [ui cea foit [ie
envers liey, il w'ad viens
pur ey o pleder, o de
liy ayder, nes a dire,
gre il Juit de noi fune
aemoric al  tenps  de
2ic] difeent,Se. Itaceo
e ferratil refecive a
diire, pur cco que nul
bome de pleine age fey-
ra refceiveen afcun plee
per la by a * difa-
bler e peifonn deinefize,
mes le beire bien poif
difibler  le perfon fon
avice/ici paic foir ad-
vantage f deiwefie o
tiel cas, pur ceo que nil
liches poit clive ad-
Jicdge pei la ley en ce-
hry que ad nal difcre-
tion ez fiel cafe.

Of Difcents.

memorie,and afterdieth,
his heire may well en-
ter upon himwhich is
in by difcent. A in
this cafe you may fee a
cale, where the heire
may enter, and yet his
anceftor which had the
fame title could not ¢n-
ter. Ior hee which was
out of his meimorie a
the tume of {uch dif-
cent, if hee will enter
after fuch a difcent, if an
action upoen this be {ued
againft him, he hath no-
thing to plead for him-
{elfe,or tohelpe him,but
to fay, that hee was not
of {ane memoric at the
time of f{uch difcent,
&cc.And he fhall not bee
received to fay this, for
that no man of full age
{hall bee reccived in any
plea by the law to dif-
able his owne perfon,
but the heire may well
difable the perfon of
nis  anceftor for his
owne advantage in {uch
cale, for that no laches
may bee adjudged by
the law in him which
hath no difcretion in
{uch cafe.

11e

petuall ;

Sect. 403,

of foure {orts : 1. Zdeotr,
which from his nativitie,
by a perpetuall infirmitie,
1S 700 combos  Micitise
2. Hee that by ficknefle,
griefe, or other accident,
wholly lofeth his memo-
and  underftanding.
8. A lunatique thut hath
fometime s underftand-
myg and {fometime not,
aligunamdns  gaudet Iu-id:s
utervrallli, and therdfure
he s called won Cribo s
zrentisy, 10 long 25 he hath
not uuderitunding,  Latt-
1y, hee that by his owae
viticas adt for a time Jde-
priveth himielfe of his
memorie and underflanda
iy, as he that is  drun-
Len,  BFur thar kinde of
20022 conpos  amentts  (hall
give no privilege or hene-
11t to hum or to his heires,
And a difeent el (1)
tuke away the entric of an
1dcot, alboit the want of
underflunding  was  per-
tor  L.7ttcton
ipeaketh generally  of a
1man of non fane memoric.
o hkewite if 2 man thae
becomes won compos naen-
¢is vy accident, as s
aterefaid, be diflciled and
{futfer a difcent, albeit he
recover his memorie and
underftanding againe, yet
hee fhiail never aveid the
difcent 3 and{oitis g for-
tiori ot onc that hath JucZz-
Ada jutervallz. As {for a
drunkard, who 1s «o-
luntarius denmony he hath
{(as harh beene fuid) ao
privilege  thercby,  but
wint hurt or il ieever he
doth, his drunkcunci{c
doth acorivate 1t : O
crimen ebrictas & (ncendiz,

C 7 .
W L85 .

. [ . - . . L "
If an tdeot make a feofliment in fee, he fhall in pleading never avoid it, by {uyme thae hee
wus an idecot at the time ot his feofiment, and o had beene {rom his pativitie.  But Upon un

othice found {for the kine

e I

whofe cofiodic thie L giveth ro the King.

S0 it 15 of w non compos wertis by accident, and of him gqui gawdet lucids intevvallis, 1
an cftate be made durine his lunacie: for allwit the partics themiclves cannot bee received
to difuble themfelves, yet twelve men upon thicir aathes mav finde the trath of the watter,

the King {hall avold the feoffiment, for the benelit of the ideot,

Butif any of them aliva by fine or recoverie, this fhall not onely binde himielfe, buc his

Lewes alo. (2) As amonzit other thines requitite to be knowen, thefe cafes vou thail finde at

N 3 ."" 2 - l R - ? - - * 1
Lirge 1w my Commentarics, whereunto, for brevitie, I referre the reider upon all which
buckes theie have beone foure feveryll opinlons cencerning tiw alicnatior, or other aét of a

o

deflnlifer cfy added L, and M. and Roh,

Inan

1 demefue— Jdel feire, 1,

(1) Inall the editions except the firft, the word 20f is here crioncou{ly mivited.

41
a4

i

{ ‘ -
convenience in geneial

247

(2. Infl, 4-)

Lib. 4. 124. 125, Beverleye's
cale,

(3: pr- 1 :}':}-)

(Pio. Com. t1g.)

(1. Rep.1isa. by F. N Boeas.)
39. H. 6. 40, b, Abb, Al 8q. b,
F. N. B.2n2.5 k. 3. 70. P1i:=
tnn, cap, a8, (ol 60, 25, All,
tl. 4. 25, Al plo1o.

iV

aa, K. 1, tit, Scire fac, 160,
Stant. P'r. 34- F. N. B, 207, 2.
Heverieye™s cale, Lib. 4. 1:0.
1a5. 123,

and M. and Ti0h,

(=7 l.ovd Hobart ob'erves in the cafe of Needles v, Lithop of Winchefier, that in thefe cafes ¢ the law finds thele perfons not {o
ditibled, pore wdmits the averment of {uch difablement, becaule it s certnned by invinable and indifputatls credit of the judye,
tiat they weie perfedt and able perfons,

ttin point of form and circumitunce 5 it i

1

b - - N . r LY 1 '

2nd fo hereis a Jaw of policy that doth not cancel the I of nature, Lur doth onls bound
willy better to admit a mstchicet i pardcular, even againdt the iaw of noture, thun on -
- . ™ . . . o . . ' . . - any . spa 17 N
and itis not the law of nature to admit any improbable furmife againgt authentic record or evidence.” Hob.

224,01 b, Colce obltrves, pofi. 350, b, that the ouly mode by whitdli an infunt can reverte a fine lovied by b, s boe anpearance

eocourt duning is infancy, aud beinge indpecled pyithe judoess won teffivi teflinionio, (] JRU dayi o

- "‘l- ) .4 .-Ii l:‘- iy , I'-F '-." -
Py ';.lr;.".}i lf-.‘l n.l{ i .l-ll.-'-‘l:l'_ PN SV f".l"-f -i'..qn* - ::

Simmudo 3 the judies muy, bowvever, intorm thamtelves in enfes of this Loined Ly mens of swirneiTes o clvareh beeks, or any other

ind of evidence.,

and it feems vanceountuble thut the Inw, which will not

ithefore that ave, The ohjeflion

M X . . p .t -.1-'- w I -1."!-1-- :‘ ' L "':'i |--r g CL1 e T
It appeurs a great Lhardfhip thae intanes hould notbepennitted 1o veverfe their fnes ator they attain IIIL“1 Lt LS
permit them o doitafior they attam their vuil ooe, thoald penvir them to do
» that no averment can Le made againtt any faét wlhich 1 now upon weord, appliss as much to them be-

fore theny :ntnining their tnil agre as atger. Bur the contiary has Leen too often eftablithed to be now calle:din cucthion, bee Ann Hunoare's

cafu, 12 Rep. 122,
Requiflie, Buliir, p. 2

]'{!CUVUTil:H-

3 wledto thew, thar wron renior
|

But i Sturoud v. Marthal,
WAS el 2002 fronne g Ory
the opinion” of Fitzheibeit

Warfcoinb v. Canell, ib. 124
» 320. Saral Guitonth's cafey 12, Mad, 4
124, Bugh Lewiy’s cale, 10, Rep. gz, b,

See 3. Atk. 479, 559. Com. Rep. 615, DBarnes’s Cafe of Pruéi. 217.

6 L

Fevbert Parrat’s cafe, 2. Vent. 30.

Huatcluf s cate, 3. Lev. 360 Requifhe v.
44, With reipell to the fines levied by ideats and Tunattes, {ee 12, Rep.
aut infant truftees within thie ftar. 7. Anne ¢ 19, may both levy fins, and {ufier comnion
Scealta INivz. Naw bre. zoz. wheremuch arguinent
may plead his ditability to avoid his unn o8t as well as an infant; and 2. Blac. Com. cd. 3. P. 291,
Cro. Eliz. 398, debt upon obhivation, the defend ne plesaded, thar wr thie time of the oblivation made, he
and 1cwas thercupon dunurred, and adjudeed to Heno plea; tor he cannes fave huutelt by fach aploa, wund
was held tobe no law.



Lib. 3. Cap. 6. Of Difcents. Sett. 408.

Vide Br. tit. Dum {uit infra man that is non compos mentis, &e, For, firft, fome arc of opimon, that hee may avoid his
xlalcm 5. owne act by entrie, or plea, Secondly, others are ot opinion, that he may avoid 1t by

writ, and not by plea. Thirdly, others, that he may avoid 1t either by plea, or by W,

and of this opinion is Fitaberbere in his Natura Breviwm, ubi fupra. And Litticton here 1s of

opinion, thut neither by plea, nor by writ, nor otherwife, he himfelfe fliall avoud it, bt hig

heive (in refpect his anceitor was mon compos mentis) fhall avold 1t by entric, plc:_L, oI \erir,

. &nd herewith the greateft authoritics of our bookes agree; and fo was it refolved wirly
[r1Lib. 4. fol. 126, 127. Zistleton in gm;m-{;}-e’s cafe ; [r]where 1t 1s faid, that 1t1s 2 maxim of the common law, thut
(Plo. 19, a. I N.B. 232) the partie fhall not difable himfelfe. But this holdeth only m civil caufes ; for in eriminall
catifes, as felonic, &c. the act and wrong of a madman fhall not bee imputed to him, tor that

in thofc caufcs, adfus non facit reum, uifi mens fit reay and he s amens (id ¢ff} fine mente, with-

out his minde or difcretion ; and furiofws folo furore punitur, a madmanis only punifhed by his

26. A, ¢7. 20, H. 7. 21, Stan~  madneflfe.  And {o it is of an infant, untill he be of the age of fourteene, which m law is

ford16. b, 8. E.2. Coron. 412 i00ynted the age of diferetion,

. 251, 2a. k. 3. 1bnd, eug. . |
fi:jcr?fycis cale, ubifupia. Ef en Cff/i CI%’POJ’&'I VeLr Un CQﬁ’: &5’5- And though Tirleton faith (one cafe),

F.N. B.zo2.D. 3. H. ?éﬁ-yid“ yet other cafes may be found to the fame end.  For if there be grandiather, father, and f{on,
3. E- 3. tﬂél'*““"ﬂ;fmﬁ‘g' : L‘LE‘;‘; and the father dificife the grandfather, and make a feoffment i fec, without warrantic,
1¢. k. 4. 8 39. 71 O 4 < the grandfather dicth, albeit the right defcend to the father, he cannot by this right defiens

(r:;gh_gi}i 5?)9' o0 43 ded, enter againft his owne feoftinent; butif he die, thefonne fhall enter, and avoud the
citate of the feoffes. |
15. E. 4. tit. Difcent go. So if the grandfather be tenant in taile, and the father difieile him, w2 fiupra, muzatis
mutands.
If lands be given to two and to the heires of one of them, he that hath the fee imple thall
fAut. 53.b. 200, b.) not have an afion of wafte upon the ftatute of Gloweefler, ugmandt the joyntenant for hite,

but his heire fhall maintaine an aftion of wafte againt him, upon the ftutute of Glowcefier ;
fo the heire fhall maintaine that a¢tion, winch the anceftor could not,

Sect. 406.

T Ji tiel home de non fane A ND if fuch a-man of non fane

memorte fait feoffment, . memorlie make a feoffment,
2/ * mefme ne poit enter, ne aver &c. hee himfelfe cannot enter, nor
bricfe appell’ Dum non fuit com- have a writ called Dum non fuit
pos mentis, &c. caufd qua {upra: compos mentis, Sc. caufd qud fupra :
zes apres <t la mort fon heire bien but after his death his heire may
poit enter, ou aver le dit briefe well enter, or have the {faid writ of
Dum non fuit compos mentis @ Dum non fuit compos mentis at his
Jon eletion. T Mefine la ley ¢ff choice. The fame law is where
lou enfant deins age fa:t feoffc- an infant within age maketh a
ment, et devie, fon beire port en~ feoffment,and dieth, his beiremay
ter, ou aver un briefe de Dum enter, or have a writ of Dum fuit
fuit infra xtatem, &c. infra etatem, Oc.

FAITﬁ’?ﬁ?)M?R‘, e, or any other like conveyanec i1 parsy  but fines and other
affurances of record are not implyed in this (&'e.)
, , ..

Mt:/})?t’ la !.{j/ d urn 6’??/(2?25‘- 'This is true, as to the bringing of a Dum fuit infra
atatem, e but without queflion the mtuntin that cafe might have entred, as itappeurcth
11 the next Sedhion.

B?"Hjt‘:‘ Dum non fuit COMPOS MENLIS.  This writ (as it appeareth by our
author) licth for the heire of him that was »on compos mentis, and not tor himictte 5 but u Dy
Juit infra @tatem Ncth as well for the anceflor hinfelf after his tull uge, as for his heire,

Set,

= melme notin L. and M. nor Roh. t {g=—=-fu L.and Nis and ol § & ndded L, and N and Roh, The reft
of this Seclion notin L, and M. nor Roh.



Lib. 3.

Of Didcents.

Sect. 407.

JTEM, Jijeo fue & diffeifie per un

enfant deins age, lequel alie-
na a un auter en fee, et Lalienee
devie [bifie, et les tenements difcend-
ont a_fon beire, T, efleant Lenfant
deins  age, wmon’ entry eff tolle
e 1.

ALSO,iFI be diffeifed by an in-

fant within age, who alicueth
to another in fee, and the alienee
dieth feifed, and the lands de-
fcend to his heire, being an in-

Sett. 407, 408,

400, 248

o ™

fant ‘Vithin age’ my entrie is f;."*ii, 'f .o -""fr;":‘_.-"t' LAy ..-',.: /:- A0 & o

taken away, &c. ’

L]
- -
i 0 & #Fp et~

£,

Seét. 408.

MES £ Penjfant deins age enter
Jur Pheire que eft § emns per di/-

cent, come il bien poit, pur ceo qug

| mefine le difcent juit durant jon
nonage, @Gonque jeo bien putffe enter
[furle djjfféifor, pur ceo queper fonen-
trie 1l ad defeat et anient le difcent.

BUT if the infant within age

enter upen the heire which is
in by difcent, as he well may,
for that the fame difcent was du -
ring his nonage, then [ may well
enter upon the difleifor, becaufe
by his cntrie hee hath defeated

N mefme le manner

eff, Tou jeo fue diffei~
fiey et le diffeifor fait
feoffment en fee fur
condition, ot le feoffoe
moruft de ticl eftate
Serfie, §] jeo ne purroy
®&my enter [fur
[besre le feoffee : mes
St le condition foit en-
Jreint, iffint que pur
cel caufe le feoffor en-
ter fur Ibeire, ore jeo
bien puffe enter, pur ceo
que quant le feoffor ou
Jes beires entront pur le
condition enfremt, I
difeent  oft ouflerment
dtgﬂ?ﬂf, E‘J:JC.II

' diffeifie mot in Roh, butin L, and M,

§ cimi—heive, L, and M, and Roh,
Jt .
oy onotan L,oand M.onor Robh.

and taken away the difcent.

E R E atappeareth, that the entrie of theinfant is luwfull, and giveth advantape to

the diffeifee voenter alfo, becaude the dideent, which was the impediment, 15 avouded.

And it is to be obferved, that if the difcent be caft, the indaut bang withmm age, he may
enter at any time, cither within age, oratter his full age,
And fo it 1s if an infant make a feoffinent &c. he may enter cither withig age, or at any
time aufter his full age, and {o.an both cafes may his heire,

Sect. 400.

IN the fame manner

itis, where I am dif-
{eifed, and the diffei-
for make a feoffiment
in fee upon condition,
and the f{eoffee die of
fuch eftate feifed, I
may not enter upon
the hcire of the feof-
fce : but if the condi-
tion bee broken, f{o as
forthiscaufe the fcof-
for enter upon the
heire, now I may well
enter, for that when
the feoffor or his
heires enter for the
condition broken, the
difcent is utterly de-

feated, &c.

e added T, and M, and Roh,
| 22¢fme potin L, and M, but in Roh,

t Fhene—laieire, L. id M jnd Roh.

H E reafon hereof 13
apparent, for ceffante
caufa, ceffat carfatum. Te-
nunt iz capize maketh a feoft-
neent in fee to the ufe of
the feoffee and his heires,
untill the teoffor pay an
hundred pounds to him or
his heires, the feoftee dieth
his heire within age,now hath
the king the wardilip of the
bodie, and 15 mtituled to the
gard of the land., But 1if
the teoffor pay the hundred
pounds nccorJina; to the [imi-
tation, the wardfhip 13 deveft-
cd, both for thebody ‘and the
land, and fo it is n cafe of a
conditton ¢ for, as Littletom
here fuith, the difeent, which
is the canfe of wardflip, 1s
utterly defeated, And bythefe
two luft cafes which Littleton
hath here pue, it appeareth,
that there i3 no  difference,
where the difeent s difadir-
med by a right paramount, as
where the thate  was never
Litw -

- + -
"’""’!11/':1; P AR N W R

r _..-' .-1 ’ » 3
l"'

’ '
AP A AL S
- L] '_..f""l
4 & l.j"‘t.l

Vide the next Se&. [ollow ing,

47, o9, ut, Entr. Cong.
Vet. N. B, 126. b.
F. N. R. 1g2.

45. £. 3. 2.

Vide the Se&. next precedent.
Dyer 13. B tol. 268. 2g9.
(:’knt. 5 395)

(Ant. 76. b,

j’ &', not i J.. and ]\1 nor Rob,
€ &, added T, and M. and Rol.,
14 &, notin L. and M. nor Rok,

f’""""if":‘f."

I.'

-

. .fr 27 o -
E.{LI*;"\.‘__'t?[tt“rfqmt'.f{f{).',‘;”.



—-Of Difcents. Sedt. 4r1o.

Cap. 6.

Vid. Se&t. 2004
(Ant. 132 )

(Ant.126. b. 338.b. 3. Rep. 61.)

* vid. Pl. Com, Dame Ialc’s
Cale.
61 .h- 3- ‘il- &Ci

1o. g5,
(."LIH. ‘i'& }

lawfull, (as in the cafe of an infant,) and where the difcent 13 afrmed for a tume, the eftate
heing lawtull, and being after defeated by matter ex poff faéto, by a uitle of re-cniry.

E Niereon 7*6/{:_3‘2' 011,55 ¢

Here 1s imphed profei-
fion. This difcent fhall not
barre the entry of the dif-
fvifee, for that the difcent
commeth by the deed of the
father, becaufe ke contred
into religion, wherein there
1s an excellent  pomnt wor-
thy of obfervation: for al-
beit the entry into religion
make not the difeent, but
the profeilion, whereof you
have read before, See?. 200,
yet here you may learne by
Loittleron, that the law re-
fpe&ts the originall adt, and
that is, his entry into reli-
rion, which 1s his owne act,
whercupon the profetlion fol-
lowed : whereby the difcent
hapned ; for, Cryufyre ret po-
rifima  parsy principinm  ofl.
And aguine, Origo ref infpici
debet, whereof you thall make
eicat ufe in reading of our
hookes. ¥* Here Littieton
attributeth the caufe of the
difcent to his  entry into
religion, which was his owne
act, whereas a difcent doth
not take away an cntry un-
lefle 1t commeth by death,
vwhich. as Littleton faith, 13
the act of God, andno glo-
rious pretext of an act (no,
though it bee of religion) fhall
work 2 wrong to a ftranger,
that hath right, to barre him
of his entric. But it is {aid,
that in the cafe of the battard
cigne, and mwlier puifie, {uch
a difcent  {fhall bind  the
auliery, o3 before hath beene
fuid, and {uch an hore that
commeth by fuch a difuent,
{liall have has age.

Car [ijeo arraigne
un afife, &c. Nowa, if

Sect. 410,

JTEM, fi jes fiy dif- A LSO,if I be diffei-

ferfiey et de diffiifar ad

tffae et enter cnreligion,
per forcede gl les tene-
Ments d{'ﬁ?m/ﬁ—m‘ a/ 971
iffue, encoffcafe joo biv
puifle enter fur Liffue,
ot wncore la Juit un dif-
cent. DMes purceo guce
trel difeent vient al if-

Sue per fait L prer, {Ci-

licet, pur cco que il en-
ter en religion, &c. ef
le difcent ne vient a luy
per fait de Dieu, {cili-
cet, per mort, &c. inon
entreeft congeable. Car

i jeo arraigne un affife

de novel diffeifin exn-
vers mon diffelfor, co-
meni quetl putt enter e
religion, ¢co ne abate-
ra my mon bricfe, mes
mon briefe (cco non 00 -

Slant) efloyera en  Ja

Jorce, et ® mon reco-

vere vers luy Jorra
bonne. -t Et per mofme
le reafon le difcent que
aveigne g fon iffue per

Jom  foit deasefie, ne

tollera nioy o pici -
f]'l’f, &ﬁﬁ.i

fed, and the difler-
{for hath ifiue and en-
treth 1nto  religion,
by force whereof the
landsdelcend to hisif-
fue, 1 this cafe I may
well enterupon thelt-
fue, and vet there was
adifcent. But for that
{fuchdifcent commeth
to the iiue by the adt
of the father, fci/ices,
for that he entred in-
toreligion,&c.and the
difcent came not un-
to him Dby the act of
God,(fctlicet)bydeath,
&c.myentryisconge-
able. Foriflarraigne
an affife of novel difjii-

i againﬁ my difiei-

{or, albeit he after en-
ter into religion, this
fhall not abate my
writ,but mywrit(not-
withflanding  this)
fhall{ftand in his {orce,
and my recovery a-
gainft him fhall bee
good. And by the
fame realon the dii-
cent which commeth
to s 1ffue by his own
act, thal not take from
e my entry, &c.

aanan Le tenant or defendant in a reall or perfonall a&ion, and hanging the {uit the te-

3. M. 6. 41, 10,11 6. 100 b,

LB, b g 10, . L g 25, g2, DEREOP defendant entreth into religion, by this the wirit i not abated, becaufe 1t1s by his

o boq. 15 18-E, 3. 24 250 1 owne act, And fo itis ol arefionation; but otherwile 1t 15 of depolition, or deprivanon,
3. 90, 40 E g.o25. 3001 10 becaufe he is expelled by judgment, and yet his ollence, &c. was the caule thereof, fed i
b icle B, firatlon hib. 'i‘. o, /’h'{’/}m.'ﬁ!:'rmr fr:_-‘{ f'.u ,/‘Hrffr::ru.r.r yeddituy D rwpitum,

P80, & N g fo andeew. Hog - ’ R '
Miiefe ug0. 15 Al pl. 8, Ma_y de 1o eninry, &'e Hae i implyed, orany of my heires.

Sect.
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Lib. 3.

Of D;ifceﬁts.
- Selt. 4171,

Sect. 411,412,

jTE M, f jeo kffe a —ALSO,ifI let untoa JPUR zerme de 20

un  howme ceriaine

terres pur terme de
20 ans, €t un awller

10y diffetfiff, et oufla
le termor, ¢t devie fei-
| ﬁc’, et les tenements ‘ZV;

cendont a fon beire, jeq

1€ pUrroy enter; of un-

core le leffec pur tcrme
A ansbienpuit enter,pur

ceo que il per fon cntry
ne oufta ['betre que ¢ff
eins per difcent de le
[franktencnent que cff
a luy difcendus, mes
Jolement * claime d'a-
ver les temements pur
terme dans, lequel
w'eft - pas expulferaent
de le franktenement
del heire que e¢ff eins
per difcent. Mes au-
terment eft ou #on
tenant a terme de vie
¢eff t differfie, caufa
patet, &c. ||

man ceitain lands
for the terme of twen-
ty yeares, and another
diffeifeth me, and ouft
the termor, and die
feifed, and the Iands

defcend to his heire,

I may not enter; and
yet the leflee for
yeares may wellenter,
becaufe that by Lisen-
try hee doth not oufte
the heire who 1sin by
dilcent of tne free-
hold which 1sdefcen-
ded unto him, buton-
Iy claymeth to have
the lands for terme
of yeares, which is no
expuifion from the
freehold of the heire
who 15 1n by dilcent.
But otherwife it is
where my tenant for
terme of life 15 diffei-
{ed, caufa patet,Se. (1)

ans. It 15 cleere
that a difcent {hall not take
avvay the entric of a leffee for
ycares, as our author here
fuith, nor of a tenant by
ewglty or tenant by ftatute
merchant, or fuch like, as
have but a chagtle and no
Arcchold ; and the reafon 1s,
for that by their entry upon
the heire by difcent, they take
no irechold (which, as often
Liath bin obf{erved, is {fo much
‘reipedted In law) from him ;
but otherwife it 1s of an eftate
for hfe, or any higher eftate,
And as a difcent of a frec-
hold and inheritance fhall
take away the entry of hum
that right hath to a frechold,
or mheritance, fo a difcent
of a frechold and inhentance
cannot take away the entry of
him that hath but a chattle,
tor tnat no difcent or dyiag
{ciled can be of the fume.

(2) A'man ivifed of anadvow-
fon 1n fec, grants three avoy-
dances one afteranother, and
atter the church becommeth
voud, and the grantor pre-
fents, and his clarke 1s ad-
mitted and mnticuted, and at-
ter the church becomes vord
againe, the grantee may pre-
{ent to the {econd avoidance,
for that he was not put out of

.the pofleflion thereof ; for as the leflor having the frechold and inhericance cannot difivife
his leflee for years, having but a chattle, thatany difcent may be caft, to tuke away his entry
(as Littleton here faith) ; fo in the fuid cafe, the grantor hath the franktenement and fee of
ithe advowlon rightfully, fo as he cannot make any ulurpation, to gaine any eftate, or to put
the grantee {o out of pofleflion as that he {fhould not prefent, no more than the leflee for
‘veares in this cafe, to enter.  Allo in refpect of the privitie that is betweene them, the ufur-
pation of the grantor fhall not put the grantee out ofl pofleilion tor the two latter avoydances.

And this was refolved [a] by all the judaes of the court of common pleas, which I myfelte
cheard and obferved. |

Selt. 412,
ALSO,itis faid,that P E R occupation en

1f a man be feifed remps de guerre.
OF lands in fcc by OC - lii!'ﬁ, TERT neceflarie to be
o : e of knowne, what fhall bee  fuid
CUPM‘O”‘ m  amc o _oume o} pPeactcy feaipus pacis ;
warre, and  thereof and whar hall be faid rem-
dieth {cifed

in  the

JTEM, il off dit,

cque i bome cff
Jeifie de  tenements
en fee per occiupation
Cntemps de gucrre,
et ent moruft fifie i warre, Yonpus pacis eff quan-

o

“ claime not in 1., and M, nor Rul, 4+ pas not s L. and M. nor Ruli,

| &eo notin L., and M. na Roh,

pus telliy frve guerrae, time of

249

(See 2. Roll. Abr. g71. Hob. yee.

123 5. Rep. 57. 102.}

[4] Hill. 18. Eliz. in

banco,

commuai

-Ffif;)'(-

g ny o / .;-J s
L G,

r . )
r.-"'.r_:."ﬂ;, c'*?l..i_, f: & v ol
d

(4. Inle 325) . ¢

L et | l’-'/"";!f

-
C s, St Lot
4

1 diffeifie—feifiey Go. L. and M. and Robs

(1) A leafe is confidered as a covenant real, that binds the poffefon of lands inte whofs hands fiever it comes, if the lands be not
revicted by afuperior title; yet the termor Bis not the fieehold in b, 1 at halds the pofeflion as bailit of the frocholder, nomine alieno,
by vintue of the obligation of the covenant,  Tvaw then, 4 the tenmor enters before the defeent, he revetis the ficeliold i the dilleifee,
who haw the 1 tht ol poilethion 5 but if he enters after the defoent, then he can only hold in the nime of the ficcholdery who hus the

prefent |'i/=,ht ot pollethon, wluch is the henr of the diffeifor. (hilh, Fen, 3¢,

() ob, 322, 323 fir William Blvis’s cafec This wery cafs wwas the principal point s and there, by Fobart, Warkerton, and Winch,
Havas adpndped contra, that pfurpation by the grantor fruts tne grantee ond n/'/-n clhoory and grets all that was pramted onty Hutton

diffentiente H..-r! 1 appears thut this place 18 good lavw, and 1that Hebart erravvnts Hil. 12, Car. .1, Legge wo dvchere A sman leafi d
H!{ ﬂ;fqlf:rr;y/ﬂ” flr”- 1edrs, tindd !f”-n /;r;j;'”f{‘rf; f/’H'J s :‘fffr‘rf 87 lie no hy}”"ﬂf”;ﬂh'\' fsnf !l/f'”ﬁ,-"f:l: I]r” hﬁb \r.IL*l": I'/H.' /!,ﬂf'f' .f‘.f {‘llll't'd N H-
Mfarpaon s, idque patione Jrevily, LAY coparcsnsrsy wnd docantc this againfl his vgen alls $eRep, Dampo I'mf/&'. Lord Now, M,
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Lib. 3. Cap. 0. . Of Difeents. . . Selt. 412.

Inter brevia de anno % 3. dp cancellaria, & alie curie  feppps de guerre, ef time of warre, and the

arte 1. & pafch. 28. L. 3. wnter regis funt aperie, :_yﬂfﬁm lex . o .
;dijlld;:C?tllalhi?nrj:“g:ﬁ:c}; ~1gl)bf§ 5 fichat cuicuigue  prout frert les  tenements dZ/-" tenements delcend to
ol. 37 ‘ .30.E.3. . -

inter adjudicata coram ICgC in confnewit, And {o 1t wis ad- Cé’??dt??ff g./b;z Zjé’i}'f,’, ]]13 hequ fuch diicent

‘thefaur. Lib. 2. fol. g2, jndeed in the cafe of Roger . ' ) fo—  {hall not ouft any man
[Cro. Car. 71.) ﬂ!nﬁn'mm-, and of Thomas 12el dg/& ent ne oulte - Y

catle of Lancaffer. Utrim ra afcun boie de forn  of his entry; and of

f ff?‘;:n' ﬁ; f‘ur;_'rf{m necne, nalu- E?fffj/ ; el de ceo bome this a man m ay {ee 1n
14. E. 3. tit. {cire facias 122, but raitter deoet judicart per recor- . . .
:fnrc:lully urshe record atlarge. da regis, & corum, qui curias Pﬁff Vier €71l il p/t?é’ d p]ﬁ'E}. upon 4 writ of

rigis per legem terree cuffo-  fur un briefe de azel, aiel, 7. K. 2.
dinnt, & gubernant, fed non an. 7. E. ».
alio modo,

And therefore when the courts of juitice be open, and the judges and minifters of the fame.
raay by law proteft men from wrong and violence, and diftribute juitice to all, it1s fad to be
tune of peace. So, when b! invafion, infurrcétion, rcbellions, or fuch hike, the peaceable
courfc of juftice is difturbed and ftopped, fo as the courts of juftice be as it were fhut up,

L o s et filont leges inter arma, then it 1s faid to be time of warrc. And the triall hereof 15 by the re-
W.ff-ﬂ 5 Al .. , cords, and judges of the court of juftice ; for by then} 1t will appeare, wlwtl_u:r]uﬁme had her
“}7/" Fefere # cquall courfe of proceeding at that time or no, and this {hall not be tricd by jury. ot fodmcit .,
23 If 2 man be difleifed in time of peace, and the dilcent is calt 1 time of warre, this fhall not "%,
take away the entry of the difleifee. | . g
Bralion lib, 4, fol. 2400 [tem tempore pacis, quod dicitur ar{ (f{.j?{‘l'é'ﬂfi'ﬂm corum guee fz:crmn‘ temipore belli, gfza{:f :f?rm ’:,,_/3’ “
guod tenspore guerrino, quod wibil differt a temipore juris. (S injurice ; cfl enim tempus injurice, ctim :‘s.
Suerunt oppreffioncs violentee, quibus rofifti snon poteft, & diffeifine inyufl.c. _ | R
So as hereby it alfo appearcth, that time of peace isthe time of law and right, and timeof v,
warre is the time dof violent oppreflion, which cannot be refilted by the equall courfe of law. R
And thercfore in all reall a&tions, the expleas, or taking of the profits, are layed tespore pacis,.
for if they were takenzempore belli, they are not accounted of 1w law. (1) 2
Ingham cap. d° covel difleifin. Per OCCULAlIon.  Occupation is a word of art, and fignifieth a putting out of a man’s {;
frechold in time of warre ; and it is all one with a diffeifin In time of peuce, fuving thatitis  °
not fo dangerous as it appearcth here by Lirtleton ; and therefore the law gave awrit i thae \;,h
, _ cafc of occupaw 1, fo called, by reafon of that word an the wnit, 1 ftead of diffe/frvir, m the
.Lib. 4. fol. 49. 50, Ognel’s cales affife of novel diffeifin, 1f the diflerfin had beene donesn time of peace ; whereby 1t appeareth, 3

how aptly both in this, and in all other places, Litdleton thorow his whole booke fpeaketh,
But albeit ocenpatio, wheveof Littleton here fpeaketh, i1s ufed ouly inthe fuid writ, and in none
other, (that I can finde or remember) yet hath it beene ufed commonly in conveyances and
leafes, to limit, or make certaine precedenttvords, as ad tunc in teawr & &S occupatione.  Bur
occupatio is applyed to the pofleflion, be it lawfull or unlawfull ; 1t hath alfo crept into fome
acts of parliament, as 4. A 5. cap. 19. 39. Eliz. cap. 1. and others ; and occupare 15 {ome-
times taken to conquer.

- Et de ceo home poit vier en un plea fur briefe de aiel, anno 7. E. 2.

Hereby it appeares, that ancient termes or yearces, after the example of Littloton, are to bee
cited and vouched, for confirmation of the law, albat they were never printed ; and that of
thofc yeares, thofe efpecially of £. 1. E. 3. &'c. arc worthy of the reading and obfervation ; a
great number of which § have feene and obferved, which in mine opimon doe give a great
light, not onely to the underttanding and reafon of the common law, (which Fiizberdert
cither faw not, or were by him omitted) but alfoto the true expofition of the ancient ftatutes
made in thofe times. Yet mine advice s, that they be read i their time.  For after our {tu-
dient 1s enabled and armed to fet on our yeare bookes, or reports of the law, let him reade
firft the latter reportsy for two caufes. Firft, for that for the'moft part the latter judgoe-
ments and refolutions are the fureft, and therefore it 1s beft to feafon him with them in the
beginning, both for the fetling of his judgment, and tor the retaining of them in memorie.
Scecondly, for that the larter are more facile and eafier.to be underftood, than the more an-
cient : bucafter the reading of them,'then to readethefe-others ‘before mentioned, and all the
ancient authors that have written of our law ; for I would wifh our ftudientto be a compleat
6.E. 3. 1. 7. Fo g darr preloae Tawyer, But now o returne. Ag i is in cafe of difcent, 1o it is in.cafe of prefentation, for
»d. L. 2. quar. imp. 175. o ufurpation i thime of warre putteth the right patron out of pofleflion, atbeit the meumbeuy
Fo No B3t come in by inflicution and induétion : and time of warre doth not onely give privilege to them
that be in warre, but toall others within the kingdome ; and although the admiflion and in-
fitution be n time of peace, yer if the prefentment were 1 time of warre, it putteth not the
wight patron out of poflefiion,
Sedt.

(1) Iftenant'by elegit is interrupted in fecking the profits of 1he Tancdy by reafen of nonry he fhall not holel overy but it fiall be in dif-

wdvintage of the tenant by clegite vo. FEove Execution 246, 40 Repo 820 bo~Tn Lib, Rub. Scarce, fol, 241, tempuy grucrre duravit it

quarto dwe Apl, 48 H 3oufque ad a7, Sepe any g9, apud Winter poft bellum de Fvetham pax proclamaa fuit, Noa 1l 3. 19, dic O,

sinno ejufdem 16, fuitapud Wall, An. o, fint apad Oxon. 4%, apud Dudl, 1g Maij, an. 49, fait apud Evefhani, Et tamen funt placita

de Richo 16, 130 de banco, T 060 1030 Bt aflifi magnn go, H. 3. 4%, Ho 3. M.go. HL 3. Poge 1L 30 Puogo, M3, B placit

cotatiibegre i 320 ufyue go, Ho 3,70 40 L 3, 26, e ag, Yo, Ione Ry Rot, g, Goods avere feifed Jor debit 1o the king s the fhoyiff

rr'f:rruuf,!;’u.! the Seets entered hollilnery by reafin of cvhieh they conld not betaden : Ruley it inde inquifitio, & interim pacan habeat de

dewandite: Noy MS, 384.~——3. {nfl. c2. Seethe cafe of the earl of Lancafler put at larpe,  Notay that in g, E. 3. F, (eive facias 102,

ghere is marmiimation at all of the matter y but on the yecord of thit cofe, as 15 to be Jren in the manufeript Rep. ™ of Goke ga 8 the cofe neus

Vhus o Hewrv Loovcafler granted to the albot of Rumfey and his fuceefforsy quod i ex tunc nliquo tempore vel aliquil occufione

gruerrat in reeno Anghas feviam funm ansitterent, it quod nibil inde percipere poflunt, quieti efient ejuldem anno et tempore de forma

fu pradicl sol,  And wpon cive tacwn for the arreors of thet renty svhichavec in conrt for three years, wice vi. va, and 13, 1 .

1he ablot pleaded thefe chartersy and fuidy that woeren fuit Gim fupeemare quinm fuper teevum inter domimum vegem et illos de Francii,

i quod maercatores ad diflns nundinas nee venerune ur folebane, nee iple nbbas aliquod proficuum de iifden nandinis per idem rangpus

pereepit nee percipere polit, quod pararus fuit verificare juxtn tenorem chm te predi€la§ and i ceas refolved, qudd untio teos it e

T.ohily ‘&'c'. prout hac notatur,  Theo i follows in the Juid anamufeript: Not, quf.ui erra dicitur in oo Lerno tiie, (Hando excrestium

hudtitie in curiis et placews yegis impedivar,  And Cake adids a Short mote : Ceotryal de pruerve ineefl realm j ot ex hoe femble que ne fuit

LT eq pucrre anter Foogooct 1,06, carexercium jullitie non impeditum fuit, come appicrt per les reporte de 1o, L. i et 49, 1, 6, n

,Jf-:.-,“_,f 9. pg f}// wemps 11, 3. hae fupray nee tewmps Cas, v, Lord Nuott, MS, T
/- A !I" '.T ' 2 P :{_,:‘?'/I/ 4 ay- H . ‘ ' ; ' : .
. PR oL e, 4 The Tditor hias unE hesn ablo 1o difcover-what {s tho .manufeript to which lord Nattingham alludes in tlus plac

‘ 0. '
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Lib. 3¢ Of Difcents,  Se&. 413, 414+

Sett. 413,

ITE M, * que nul ALSO,that no dying

morant feifie (o {eifed {where the
Jes  femements Tien~' tenementscome toan-
dront a un auter per other by fucceffion)
Jucceffion) % tollera  fhall take away theen-
lentred afcunperfon, trie of any perfon,-&c.
e, T Come de pre- As of prelates, ab-
Jates, abbots, priors, bots, priors, deanes,
deans, ou parfon d'ef- or of the parfon of a
glife, || on dauters church, or of other
corps politicke, &ec. bodies politike, &c.
coment gue 1ls jfue- albeit there were xx.
ront xx. morants fez- dyings{cifed, and xx.
fiey et xx. fucceffors, fucceflors, this fhall
cco ne tolle jammes not putany man from
aftun bome de fon en- his entrie (1),
tree \.

Plus ferra dit de
difcents en le prochein

€ chapter.

P E R fucceffion.

This m the cominon
law 15 dapplied only to bodies
polittke, or corporate, which
have fucceflion perpetuall, and
not to naturall men; as to
a bifhop and his {fuccetlors,
or to an abbot, dcane, arch-
deacon, prebend, parfon, &c.-
and their fucceflors, and not
to 7, §. or any other naturall
body and his fucceffors, but
to him and his heircs. And
the fucceflor of any of thefe
is 1n the poff, and the heire
of the naturall man 15 1n the
per s and fueccedere 35 derived
of fub and cedere.

Corps politigue, c.
This 1s a body to take 1in fuc-
ceflion, framed (as to that ca-
pacity) by policie, and there-
upon it is called here by ZLie-
tleton a body-polinke ; and 1t
13 alfo called a corporation, or
a body 1mcorporate, becuufe
the perfons are made into a
body, and are of capacuty to
take and grant, &c. And this body politike, or incorporate, may commence, and
be eftablified three manner of ways, a/x. by prefeription, by letters patents, or by
aét of parliament. Every body politike, or corporate, is cither ecclefiafticall or lay s
scclefiaftical, either -regular, us abbots, priors, &c. or fecular, as bifhops, deanes, arch-
deacons, parfons, vicars, &e. lay, as malor and communaltie, baylites and burgefles,
(e,  Alfo every body politike, or corporate, is either cleétive, prefentative, collanve, or
donative, And againe 1t 1s cither fole, or aggregate of many; as you may reade in the
Third Part of my Commentarivs,  Andthis body politike, or corporate, aggregate of many,
1s by the civilians called collegium, or univerfitas.

Vid. Sell. a.

7.E. 3. 25.2, 5 E. 3.13. &30

More {hall be faid
of difcents 1n the next
chapter.

Lib. 3. fo. 3. in the cale of the
Decane and Chapter of Norwich.

(ln Sid-l- 162- 1%, RCP- ,?,7- a"

Continuall Claime.  Se&. 414.

ER E our Author firft
deferibeth  what  a
continuall claime 5. It
15 called continuum clane-

CHAP. 7.

{ONTINUAL

CONTINUA-L claim
claime eff 1 o !

Mirror cap. 1. 5 15. & §.18,
1s'where a man hath

Brafton li. 5. fo. 435. 430.
Brition 107, b. 126. 4.

low home ad droit et
title dentrer en af-
cuns terres ou tene-
suents dont *% quter eff
Seifre en fee, ou en fee
Yaile, fi cefly que ad
title d'entrer fait con-

¥ que vot in L. and M, norRoh.

right and title to enter

into any lands or tene-

ments whereof another
is {cifed 1n fee, or in fee
tail,if hee which hath ti~
tle toenter makesconti-
nuall claimetothe lands

| on o cuters corps politike, nut in L..oand M. nor Roi.,

W frochen hapity e==-o hapitre de contingelle clayme, L, and M. and Roh,

um, becaufe at the com.
mon law 1t muit have beene
made withinevery yeare and
duy, as Littleton here teach-
cth. And yet if hee rhat
right hach, maketh clame,
and the ter-tenant dicth
within the yearcand rhe day,
this clahme though it bee but

tinuall

15 Y

l per added L. and M,

Fleta lib, 6, cap. 52. 5@
Vidi Sﬂﬁ- .tlﬁ !1-

Vid. Selt. 385, ga. H. 8. ¢.23-

T owe added in T.,oand M, and Roh. Y come—quor. L. and ‘M, . and Raobh,
:uhlutl L., :unl M. and Ruh.

tt g added L. and M,

,SI) By the flatute of Limitations, 21, Jac. 1. ¢, 16 1t is enafled, that no entry fhall be made by any man upon lands, unlefs

*l_':'ll t.in twenty years after his right fhall acerue.
Tatisfy the flatute of liitations, or to avowd a Line levicd of Linds,
after, and profecuted with etivtl,

By the 4th and ¢th Ann, e 16, it is enadied, that no entiy fhall be of force to

unlets an allion be thereupon coiumencod within one year



Lib. 3.

£ Vid, Scét 42 4.

"Dyer 19. El. PI. Com, 374.
15, H. 7. 3. 4. Jacobin’s cale.
28. H. 61- 28.

Vid. Se&k. 442. 435. E. 3. 21,

~. H. 6. 40. Contin. Claime 1.
Downcler’s cafe. 5. E. 4. 4.
{Ple. 191. a.)

{9, Rep..106.)

(. Rep. 67. a)

{1. Roll, Abr.-630.}

‘Brafton lib. 5. fo. 436.

‘Fleta ltb. 5. cap. 52. 53-

22, H. 6, 37. 9. H. 4. 5.3
15, E. 4. 22. 2.

s2. H. 6. g7.

ﬁfz heire enter.

-{hall defcend to s heire.

:once # made {as hath beene

faid) {liall preferve the entry
of hmn that maketh the
claime (1),

Ad droit et tiatle

¥
d’enter. And yet 1n fome
cafes, a continuall claime
may be made by him that hath

‘right, and cannot enter,

If tenant for years, . te-
-nant by ftatute ftaple, mer-
chant, or etegi?, be oufted,
and he in the reverfion dif-
{cifed, the leflor, or he in
reverfion, may cuater to the
intent to make his claime,
and yet his cntry as to take
any profits, 1s not lawfull du-
ring the terme. Andin the
famec manner, the leffor or he
in the reverfion in that cafe
may cnter to avoid a colla-
terall warranty, or the lef-
for in that cale may recover
1n an aflife. And fo (as fome
have holden) may the leflor
enter in cafe of a leafc for
life, to this intent, to avoid a
difcent, or a warranty. .

It the diffetfee muake con-
tinuadl claume, and the du-
feifor die feifed within the
yeare, his heire within age,
and by office the king 15 in-
titled to the warafhip, albeit
the entry of the diffeifee bee
not lawtully yet may he make

continuall claime to avoid g

difcent, and fo in the like.
Uncore port  celuy
gue fait tiel .clayme ou

Cap. 7. Of Continuall Claime,

tinuall claime a les
icrres o tenements
devant le morant [ei-
Jie de celuy que tient
les temements, donques
coment que tiel tenant
moruft cnt fo1ft, et los
Lerres ou  renements
difcendront a  fon
betre, uncore poit ce-
luy que avoit fait ticl
claime, ou f[on betre,
enter en les terves ou
tenements iffint dif-
cendus, per caufe de le
continual claime fait,
nient contriftiant le
difcent.  Sicome en
cafe que hoye foit dif-
Jetfie, et le diffeifee
Jfart coutinual claime
a les tenements en la
viele diffeifor, coment
que le diffcifor devie
fetfie en fee, ot la terre
difcendift a fon beire,
uncore poit le differfec
enter fur la poffeffion
le bewre, nient obftant

le difcent *.

This is to be underftood in this manner :

Sect, 414,

or tenements before
the dying feifed of him
which holdeth the te-
nements, then albeit
that fuch tenant dieth
therof feifed, and the
landsortenementsde-
{cend to his heire, yet
may he whohath made
{fuch continual claime,
or his heire, enter into
thelandsortenements
fo defcended, by rea-
fon of the continuall
claime made, not-
withftanding the dif-
cent. As in cafe that
a man beec dificifed,
and the diffeifee makes
continuall claime to
the tenements 1n the
Life of the diffeifor, al-
though that the dif-
feifor dieth feifed in
fce, and the land de-
{cend to his heire, yet
may the difleifecenter
upon the pofleffion of
the heire, notwith-
{tanding the difcent.

that 1f the father make claime,

and the diffeifor dicth, and then the father diech, that his heire may enter, becaufe the difcent
was caft in the father’s time, and the right of entry which the father gained by his claime,

But if-the father make continuall claime, and dicth, and the fonns

amake no continuall claime, and within the ycarc and day after the claime made by the father,
the difieifor dicth, this fhall take away the entry of the fonne, for that the difcent was cudt
1n his tine, and the claime made by the father fhall not availe him, that might have claimed

hinfelte.

And of this optiion was Littleron himfelfe m our bookes, where he holdeth, that

no continvall claine can avoid a difeent, unlefle it be made by him that hath title to enter,

Scét. 410,

-and m whofe life the dying feifed was,  Sec more of this matter hereafter, in this chapter,

And as here Littleten puttcth his cafe of the anceftor and heire, {o it holdeth in all refpeéts,

of the predeceflor and {uccefior.

Y &'r, added in L. and M. and Roh.

SC&-

(1) Tr has been obferved in the notes to the chapter of Difcents, that the reafons for which the lnw prote@ed the pofleffion of
the heir of the diffafor from the entry of the diffeifee, were, the notortety and prefumptive right of pollethon which the dilferfor ce-
quircd by his being permited to live and die in the peaceable polfellion of the Tands; the necefliey that there thould be o tenant
1o do the feudal dutics; and by way of a punithment on the tenanr for his nesledl in not afferting, his righr,  But none of thele
rcafons could exift, wiere the tenant entered upon the Tands, and made his clanm for than an by doing fo he prevenred the prefump-
tion in favour of the ritle of the diffeifor; made a tender 1o tie Tord of his fendal fervices; and didall that was m his power 1o
reflore his poffeflion, Dut to entitle the diffeifee ro enter-on the heir of the difleifor, notwithftunding the diftent upon i, ths

claim muft have been made withina yer and a day nexe preceding the defeent

Lord chicl baron Gilbert, in his commentary upou

this chapter, obferves, that the notion of laches, in not chuming for o year and a day, is taken out of the feadal Law, it beng, the
period of time within which the feudal fevvices mufl be requived. T s a fpace of time which s preferibed T the performance
of different als in our law, and in all laws derived from the feudal mfirutions, e feems only to impore the [pace of a4 co-

}EIL:lu year. --- In Plo, Com, 359. A lond Irhiuf iu{iin:- Dyer s faid to have defined claim 1o be « challengre of the owneithip, or jre-
pricty, that hie hath not in polleflion, but js detabied from him by wrong,
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Of Continuall Claime. Seét. 415, 416.

4175

2y

EN mefie le maner ¢f, fi tenant N the fume manner it is, if te- (1 Rep g ay

a terme de vie alien en fee,
Leluy en lereverfion ou coluy en
Je remainder poit enter fur [ alienee.
Et fi tiel alienee devie feifie de (el
eftate fans continual claime fait a
les tenements, devant le morant [ei-
i del alienee, et les tencments per
caufe del morant [feifi del alienee
difcendont ¥ a _fon bheive, donques
ne pott coluy en le yeverfion ne
celuy en le remainder enter.. Mes
+ /i celuy en le scverfion ou celuy
en le remainder, que ad caufe d'en-
2re fur lalienee, fait continual
clatme a les tenements devant -le
morant feifs del alienee, donques
tiel bome poit enter .apres la mort
['alience, auxy bien come il puiffort

T en fa vie §.

BY this it appearetly, that a continuall claime may be made as weil where the lands are

nant for life alien in fee, hee in
the reverfion or he in the remain-
der miay enter upon. the alienece.
And if fuch alienee dieth {eifed
of fuch eflate without continuall
claime made -to the tenements,
before the dying feifed of the
alienee, and the lands by reafon
of the dying feifed of the alience
defcend ta his heire, then cannot
he in the reverfion nor hee in the
remainder enter. But if hee in
the reverfion orin the remainder,
who hath caufe to enter upon the
alienee, makecontinuall claime to
the land before the dying feifed of
the alienee, then {fuch a man may
enter after the death of the alie-
nee, as well as he might in hjs
life-time.

in the hands of a fcoffee, &c. by title, as in the hands of a diffieifor, abator, or intru-

.dor, . by wrong, .as. before hath beene noted.

Sett. 416.

JTEM, fterre foit

— lffe @ un bome

en fee. It is to be
obferved, that a forfeiture

pur terme de fa vie, le
remainder a un at-
ter a terme de vie, le
remainder a lo tierce
en fee, fi e temant a
terme de vie aliena a
un auter en fee, et ce-
luy en o remainder
pur terme de vie fait
continual claime a la
terre devant le o=
rant feiie dalicice,

'

M, and Rob, _§ e

of his life,therematn-
der to another for
terme of life, the re-
maindertothethirdin
fee, 1if tenant for life
alien to anotherin fee,
and hein the remain-
der for life maketh
continuall claime to
the land before the
dying {eifed of the a-
lienee, and after the

a fon beireyeal heive del aliene, Tooand M, and Roh,
L, and M,

may be made by the alicna~
rion of a partcular tenant,
two manoer of wayces ; cither
in paisy or by matter of ree
cord.

In pais, of lands and te-
nements which lie 1n livery
(whereof Littleton tendeth
his cafe) wherc a greater
cftate pafleth by livery, than
the particular  tenant may
lawlully make, whereby the
reverfion  or  remainder s
devefted, as here mothe ex-
wmple that Lileton puttech
when tenant lor bite alieneth

13}

1 finotin I, and M. nor Rolt,

b N

A LSO,if land be let ALIEN a un oufer (i Roll Abr.630.)
to a man for terme

Vid. Sc&, 581. 6u9. 610 611,

T puiffoit en poet a, Ly and



------

Of Contmuall Claime, - Sedt, 416.

alienee dieth feifed,
and after he 1n the re-
mainderferlifediebe-
fore any entrie made

Cap. 7.

1 fee, which muft bee under-
{tood of a feoftment, fine, or
yecoverie by confent.

1{ tenant for Iite, and hee
in the remamnder for life n

- Lab. 3.

et purs | alenee mo-
ruft feifie, ¥ et fuss
apres celuy en le re-
mainder pur terme de

(1. Rep. 14.)

1+. El. Dy. 17209,
16- El- ‘D}"aﬁ‘i',

. E. 2. Devile o1 15. Fo 4. 9.
\ide Scét, 608, 6ng. G1o.
1. Rotls Abr. 854.)

e 4

(1. Rep. 6. 1) o
a5. H. 6. oe. Tr. 32, El.
1. lormat. de intruson vers Ko- e, ' T
binfon pur lo Manor de Dravion 3 E"Ir’“s of Lilld, the reveriion
Baiivt. o tefolved b}' the court 4l

¢t t::-.chcqu:.: .

Littleton’s cale, hath joyned in
a feoffiment 1n fee, this had
beene a forfeiture of both their
eftates, becaufe hee 1in the re-
mainder 18 particeps injrric.
And fo 1t 1s if hee in the re-
mainder for life had entved,
and diffeifed tenant for hie,
and made a feoflment in fee,
this had beene a forfeiture of
‘the right of his remainder. (1)

A particular eftate of any
thing that lics in grait, cans
not be forfeited by any grant
m fee by decd.  Asaf teniut
for life or veares of an ad-
vowfon, rent, common, or
of a reverfion or remainder of
Jand, by decd grant the fame
i fee, this 1s no forfeiture of
their eftates, for that nothing

ot 2R 4 ‘pafles thereby, but that which

lawruily may pafle; and of
that opinton s Liitleton 10

aur bookes.
But il tenant for life or

remainder being 1 the
king, make a feotlinent in
tee, this is a forfeiture, and yet
no reverilon or remainder 1s
divefted out of theking; and
the reafon is, in refpec¢t of the
folemnitie of the fcoffment by
liverie, tending to the king’s

-diflicrifon. (2)

vie  moruft  devaunt
afcun entrie fait per
luy, en ceo cas celuy en
le remainder en  fee
poit enter -y fitr betre
I qlienee, per caufe de
continual clatine fuart
per luy que avoi e
remander pur  terme
de fa vie, pur ceo qgue
tiel droit que il ave-
roit dentre, T alera ef
remaindra a celuy en
le  remainder  apres
fuy, entant que celwy
en le remainder en fec
§ ne purffoit pas enter

Sur lalienee en fee du-

rant la vie celuy en
le remainder pur terime
ac || Ja vie,et fur ceo®*
que 1l ne purffoit adon-
ques faire  continyal

claim A Carnulport

Jaire . contrnual clair

by him, in this cafe
he in the remaindes
in fee may enter upon
the hetre of the alie-
nee, by reafon of
the continuall claime
made by him which
had the remainder for
lite, becaufe that {fuch
right ashee had of en-
trie, thall goe and re-
maine to him in the
remalnder after hun,
infomuch as hee in
the remainder in fee
could not enter upon
the alienee 1n fee du-
ring the life.of him in
the remainder for life,
and for that hee could:
not then make conti-
nuall claim. (For
none-can.make conti-
nualiclaime butwhen
hee hath title to en-

Ry matter of record, and 1 ad #1tle ter, &C)

that by threc manner of 65 quUant 7
wayes.  Firft, by alienation. d’.ﬁ;’?lff,’l_t’, EBDCJ -

Sccondly, -by clamming
ereater eftate than he ought.s Thirdly, by atffiwming the reverfion or remainder to he n a

firinger.

(Poft. 332. b. 1. Leow go. 1. Roll. Fipft by dlicnations and that of two forts, »/z. by alicnation divefting, or not divefting,
Abi, 855 the reverfion or rematnder.  Divefting, as by levying ot a fing, or fuficring « common recove- /4'5/ '
7 y H 87 Tomuns Aia o tig e of lands? whereby the reverfion or remainder is divefted © not diveling, as by levying nf-h;-/jﬁ
jﬁ‘ i.(é—lbﬁl M frert & 884, D, nﬁ&c in fee, of an advowfon, rent, comsnon, or any other thiner that heth in grant: and nfz’ A
. WJ" Mﬁj * 15 F.4. 0. 81 B G625 ns opinion s Litreton in our bookes. * And o nofttwo diverfines’s firll, between a grant kbﬁ%z
. ) 14 ke oo, Avows 117, by fine (which 1s of record) and a grant by deed im pads; und yer 1 thiy they both agree, £ 2:‘,.,
2V 7‘-?"?"1"777 thiat the reverfion or rematnder in nether cafe is aivelted ¢ fecondly, betweene a matter of ‘f:?, ‘

record, as a fine, &, and a dueed reconded, as a deed inrolled, for that woriceth no forfeiture,
becauie the deed 1s the origmatll, ' ' .

15. E. 2. Judp 297, 6. B 200, Secondly, by clime; and thut may be in two forts, either cxprefle orimplyrd.  Exprefie,
Fines 1200 gs 1f tenant for e will i court of record clawme fee, oraf leffee for yeares be oulted, and

M’ . ﬁ 'ﬂﬂ'jj (18 S e /-".‘.-:-’-‘:”-"
zlf 7 ¢ B /"' s/’ -
) f*"é

ﬁ’ Lobs s /? 9. K. 3. 4. 18 Tow.
15- Eogo 2o g6 1L 60200 hewill bring an aflife we de Dberotencmento. huplyed, asit in a writ of right hrought agaiugt
2 11.6.9: 4 !"".-”I'”g“';’“ {{‘*1 him, he will take upon him to joyne the mife upon the meere right, which none but renunt
f; All-gro 18 L5 2830884 e fimple ought ro doe, So i"t' I.t'ﬂiu_ fur yeaves doe lofe in a pracespe, and will bring a writ
(Mo, 77, 2t2. 1. Rep. 16.) of error, torerrorin yprocefle, this s a torleture.s (3) |
‘Thirdly,
 fe7ee added T., and M. and Roh, & added L. and M, and Robh, Yoo Loand M, and Roly, § que
I added in 1., and M., and Roli. /oo not in 1., and M, nor Robh. % ogue not in L, and M. nor Roly, el
poit faire contingal cfaim) not in Loand M. or Roh, |

) See the uhfm*ﬁ':ltinm On f'ﬂnirmtms introduced the notes te the next Ch:i']it'ur.

(1
(2) Seeant, 233 b, note, o | L
(1) Soin the cale of aleafe for life, the tenant may plead it in bary butin the cafe of o leple for years, or un eftate by tennnt hy

atute o clepit, the defendant (hall not plead m bar, ns to Ly, offif wuny bur juftify hy force of the leade 3 and conchide, /a7
Jons tort 3 and if thetenant of the frechold be not named, he thall plead, wul tenant de franctenemens nopiie s le érct™: and e

veale of u feotlinent with ¢ warranty, hemuidt rely on the wananty,  Sec ant 235, b, 239..4.



Lab. 3.

~Thirdly, By aflirming
Iy or paflively. ‘ ] NS w
1 ftranger, whereby he athirmes the -re:.'crﬁt:m to .bc i hun, Secondly, it he atturne to the
grant of a firanger ; and there note alfo a diverfitie betweene an atturnement of record to a
franger, and an atturnement iz pais, for an arruraement in pa’s worketh no forteiture.
Thirdly, if a firanger bring a wrnit of cniric 2 calu proviln, and {uppofe the reverion ro-be
in him, if the tenant for life confeffe the action, this 1s a forfeiture.  Fourthiy, 1f tenant for
hife plead covinoully, to the ditherifon of him.in the reverhion, this i3 a forfeiture  Fitthly,
if a ftranger bring an action of wafte agamit leflee tor litc, and he plead #e! avaff fait, this is a
jorfeirure ;3 or the hke.

Putlively, as if tenant for life accept a fine of u ftranger, fur conufans de droit come ceo, e,
for herebv he afirmes of record, the revertion to be 1n a fiunger.

Littleton kere fpeaketh of the forfeiture of an cftate ; and here itis to be knowen, thar the
right of a partsculur citate may be forfeited alii?:r,.zgn..l thar he fl_mt hath buta right of a4 remain-
der or reverfion, fhall take benefit of the forteiture.  As if tenant for hfe be diffeifed, and
hee levie a fine to the diffeifor, he in the reverfion or remainder thall prefently enrer upon the
diffeifor for the forfeiture. And fo it is 1t the lefiee after the difletiin had fevied a fine
tv a ftranger, though to fome vef, pects, partes finis nibid babuerunr, yet it 18 aforfeiture of his
right.

Littleton here fpeaketh of an alienation in fec abfelutely, but fo itis if the leflee for life
make a leafe for any other man’s hite, or a gift in taile. 1t 4. be tenant for hite, and make a
leafe to B. for bis life, and £. dieth, and the leflee re-entreth, yet the forferture remainerh,

It tenant for life make a leafe for life, or a gift in taile, or a feoftment 10 fee, upon con-
dition, and entreth for the condition broken, yet the forfeitwe remamneth.  Liwr eron {peak-
cth of an cflate tor life; fo it is of tenant in watle apres pofibiiine, tenunt by the courtefie,
eenant in dower, or of him that hath an eftate co him and lus heires, during the life of 7, S,
sc. and {o of tenant for yeares, tenunt by ttacute merchant, {tarute ftaple, or cdeois,

Lirtleron faith, that where the alienation in fee is made to another, which muft be intended
a ftranger, for if it be made to him I reverion or remainder, it amounts to a furrender of his
cfrate, as at large hath beene fpoken in the chaprer ot tenant for hite,

By Littleton it appeuarcth, that tenant for life 1n remainder may enter for the forfeiture
of the firit.tenant for life, and that if the tenant tor life in remamnder make continuall claime,
and the aliencedie feifed, then may he in the remaider for hife enters and if Le die before
he do enter, then he in the remuinder in tee {hall enter, becaute he e the remazinder in fee
could nor make any -claime ; and therefore the rizht of entite, which tenant for life in re-
mainder gained. by his-entrie, fhall goc to hum in the remainder in fee, in refpelt of the
privitie of eftatc : and fo it.1s of m m the reverfion in fec in like cufe, for he is alfo privi
m eftate,

If two joyntenants be dificifed, and the one of them make contmuall claime and dicth, the
furvivor {hall take bencfit of his continuall claime i refpect of the privitie of their eftate.

But if tenant for life make continuall cliime, this fhall not give uny benefit to him in the
remainder, unlefle the difleifor died in the lite of tenunt for life, for the caufe abovefaid,
Sectione 414.

If tenant in. taile, the remainder in fee wich garrantie, have judgement to recover in value,
and dieth before execurion without Hlue, he in the remainder fhall fue execution, for he hath
right thereunto, and is privie in eftate. |

In the fame manner, if ¢ feigniorie be granted by fine to one for life, the remainder in fec,

the grantee for lite dicth, he in the renvunder fhall have a per guie ferwiria, for he hath nabt
2 .tothe remainder, and is privie eftate.  Here alfo 1t appearcth, that nene can make contt-
nuail claime, butthe that hath nght to enter.

the roverfion or reiainder to be in a firancer, and that either active-

Sedt, 417,
DRUT 1t 1s to be {cenc

of thee (my fon)
how and in what man-
ner  {uch continuall
clatme thall 'be made :
et ceo bien apprender, and to learne this wel,
trois chofes font a three things are to be
sntender. La 1. chofe underftood. The firft

OJ bome ad  cay/e
dentrer en afcuns
terres o tenements,€Sc.

It 1s not {uflicient to rell one
wonerally whar hefhould dov,
but 1o drreét him how, and
what manner he {hall doe it
ag Liederon doth m this place,
And here, the generall rulea
of our author are tobec under-

(tood,

eft a verer
(mon fits )
coment en  quel
manner tiel contini-
al claime ferra fait :

SEVM
BRITANNICVM

Of Continuall Claime. - Selt, 41 7

Actively, by five manner of waves. As firft, if tenant for life pray in aid of

282

o1, F. 2 14. 3. 5 E. 4. a.

21. H, B, Foero Bi, 87, 11 2.
fol. 5. 50, Ducklee’s cale.
ey, ko877 17. L.oogo9. a
540 I'. 3. i 24y, k. 3. 24,
5- Al 5 S.E;g Cutr.cong, gu.
14. Ko g vecait 135, 30 EL 3 ge.
og. . n. 08, 1, Hoog.

(1. Roll. Abr. 852, 3. Ren 4. b,
1. Leo. 203, g !{::p. 10(:.:1

3 Mar. Dy. 148.

Lth, 2, fol. 55. Yucldy’s cafe

13- E. (. 4.

{ Ant. zoo. Ir)
qg Afftn, a1 7 cnt cong 3o,
a. H, 50 0.59. E.3. 16, 45 . 3.

q
(Aat. 28, a. 42.a.)

v 27

(¢. Roll. Abx. 630.3



Lib. 3.

( Pall. 2G3. bY)

This hath beenc adjudged,
Mich. 14.& 15, Elr, Rot. 1453,
in the Eail of Arundell’s cale,

(4. Leo. 873
{t. Leo. 36.)

{1. Rell. Abr, 5587

ftood, that the entrie of a man,
to recontinue his inheritance
or frechold, muft enfue his
action for recoverie of the
fame, As if three men difleife
me {everally, of three {everall
acres of land, being all 1n one
countie, und I enter In one
acre, in the name of all.the
three acres, this 1s good for
no morce but for that acre
wlhich I entered into, becaufe
cach difleitor 15 a {everall
tenant of the frechold, and
as I muit have feverall ac-
tions again{ft-them, for the re-
coverie of the land, fo minc en-
trie muft be feverall.

And fo it 1s if one man dif~

feife mec of three acres of Zrouts les willes
" ground, and letteth the fame

feverally to three perfons for
theirlives, €5'c. there the entrie
upon one lefice, in the name of
- the whole, 15 good for no more
than that acre that he hath 1in
his pofleflion. But if the dif-
feifor had letten feverally the

Cap. 7.. Of Continuall Claime.

eft, i bome ad caufe

d'entre en afcuns ter-
res  ou  renements
que - font cn  divers
Villes deins un mefine
countie, il enter en
un parcel de les ter-
res  ou renements
que font en un wville,
en ngfme de routs

fes terres ou tene-

nients as queux 1l
ad droit d’enter deins

de

mefme le countie ; *
per twel entrie il ave-

ra auxy bome poflef-

Jfion et feifin de - fouts

ferres ow fenements
dont 1l ad title den-

Sect. 417,

thing is, if a man hath
caufe to enter into a-
ny lands:or tenements.
in divers townes in
one fame countie, if
he enter into one par-
cell of the lands or te-
nements which are
1n one towne, in the
name of all the lands
or tepements 1nto the
which he hath right te
enter within all the
townes of the fame
countie; by fuch en-
trie he fhall have ag
good a pofleflion and
feifin of all the lands
and tenements where-
of he hath title of en-

(1. Lee. 51.) faid three acres to three per- \ : , : .
fons for yearcs, there the cn- 27772, ﬁd‘ﬂ?ﬂc’ i/ auert trie, as if hee had .en-
‘trie upon onc of the leflees, 1 pyr a0 I e71 f(zzz‘ en tred 1n deed into Cvery
the name of all the threc acres, Ly .
fhall recontinue and revelt all ¢coefcuri parcel: et ceo parcell: and thisfeem-
the three acres 1n the difleifee, ﬁim,ﬁ[g gmznd ;"e%fé;z_ eth great reaion.
for that the diffeifec might
have had one affife againft the diffcifor, becaufe he remained tenant of the freehold for all
the three acres, and therefore onc entrie fhall ferve for the whole.

7. Afl. 18. 12. E, 4, 10. If one diffeifec me of one acre at one time, and after diffeife mc of another acre in the fime

36. H. 6. 27. countie at another time, in this cale minc-cntrie into-one df them in.the name of both is good ;

for that one affife might be brought aganft him for both diffeifins. _ .

11. H. 7. 25, Dver. 16. EL But if I infecoftc one of one acre of ground upon condition, :}nd at another time I infeoffe

o, ' the fame man of another acre in the fame countie upon condition alfo, and both the con-
ditions are broken, an entriec into onc acre in the name of both is not fufficient, for that
I have no right to the land, nor action te recover the fame, but a bare title, and theretore
feverall entries muft be made into rhe fame, 1n refpect of the fevorall conditions. But an cn-
tri¢ in one part of the land, in the name ot all the land fubject to one condition, is good,
althoush the parcels be feverall, and in feverall townes.  And fo note a diverfitie betweene
feverall rights of crmrerie, and feverall titles of entrie, by force of a condition (1).

Deing ??2{.’/;?!{,’ la countie. For if the lands lye in feverall countics, there muft be
{everall acuons, and confequently feverall entries, as hatll beene faid.

Eu ?Z’Q/};’?L’ de tout, {Tc.  If one diffeife me of two {everall acres in one countie,
and I enter into one of them gencrally, without faying, In the name of both ; this thall reveit
only thut acre wherein entrie 1s made, as hath beene fard; and that is proved by our bookes,
which Ly, that if I bring an allife of two acres, 1f 1 enter into one hanging the writ, al-
beit 1t fhall reveft that only ucre, yet the writ fhall abate,

Dont il ad title d'entrie.  FHere in a large-fenfe, title of entric is taken for a
richt of entrie; |

3%2. Afl, p]. 1.

5. 7.7, 4. E. 414,
aa. Koog. 11, a,

(Ant. 52 180 b.)

(100 Repe Lampet's cafe.)
(Blo. Com. g1.)

Scét.

* o udded in T and M. and Roh. A fowls === trels, L, imd M. and Roh. 1 en fuit not in L. and M, nor Reh,

(1) The ey for a condirion biaken hae heen difeulled in the preceding chnpm', and the commentary and notes upon it,  Inthenotes
o the chaptor of Difeontintances, fome obfervations will be made on entrics offeoffees, or ralenfees, for the purpole-of revefting ufes, ---
With refpect to entiies for avarding fines, there were four modes of avoiding a Gine at the common law § two by matter of re-
word, and two by alls /n s, "Thofe by matter of vecord were,. a real a@iom: commenced within a yenr and a day aleer the fine
was levied, and an_entry of a claim on the record ar the foor of the fine itfelf, in this wmanner, falis wenit ot apponit efoinee
Suum.  Thofe by acls Hr pads were at Tinwful entiy upon the und by the perfon who had o vighe; and if that could not be done,
Cuocontinual claim, But by the farute of 4. #L 90 all thofe who me affefled by o fine muit purfue their title by way of a8ion,
or lawtul entry ¢ fo thata claim entered on the record of a fine would now be inefie@ual. The a@ual entry mufl be made by the
perfon who has o neht o the lands, or fone one appointed by him, cither by preeeding command or fubfequent aflent, withn
five years.  See Plonde 36¢, 3590 20 Infle sake 3. Reps g1 20 Infle a8, 2, Bin, Rep. 994, == By the ftatute of 4. Aun, ¢, 16,
dedt, 16, it s enafled, Y "Uhae no ciim or entry 10 be nde of or upon any lands, tenements, or haeditaments, fhall be ol nv
force or ¢lleél to avoid any fine levied, or to be levied, with proclamations, aceording to the form of the ftature in thae cafe maa.
pad provided, in the court of common pleas 5 or in the comits of feflions in any of the counties paltine, or in thecourts of g !
feflions in Wales, fhall be o fuflicient entry or claim within the flatute  of  limitations, unlefs upon fuch entey or dm an
n¢tion fhall be compienced within one yeor next after ahe making,of fuch .entry or.claim, and profucuted with elle@.”?




Lab. 3.
Sedl.

O AR fi bome woile enfeoffer

un auter [fans fait de cer-
faine terres ou temements que
il ad deins plufours wvilles en un
countie, et il wvoile liverer feifin
gl feoffee de parcel de temements
deins un vVille en nofme de tours
les terres ou temements que il ad
en mefme le ville, ef en les auters
willes, E¢. touts les dits temements,
&e. paffont per force de le dit live-
ry de feifin a celuy a que tiel fooffe-
ment ¢n.tiel maner ¢t fait, et un-
core celuy a que tiel livery de fei-
Jin futt fait,n’ avort drott * en touts
les terves ou tenements en touts
los villes, mes per caufe de livery
de feifin fait de parcel de les ter-
res ou temements en un ville: a
multo fortiori, 2/ femble bone rea-
fon que quant bome ad title d'en-
ier en les terres ou temements en
arvers Villes deins un mefme coun-
1y, devant afcun entry per luy faiz,
que per entry fait per luy en par-
cel de les terres en un ville, en Ye
nofme de touts les terres et tene-
ments as queux il ad title denter
deins mefme le countie, ceo - veff
un feifin de touts en luy, et per tiel
entry il ad poffeffion et feifin en
Jait, ficome 1l avoit enter en chef-
cun parcel, Sc. |

Of Continuall Claime.

418.
FOR if 2 man will enfeofe

another without deed of cer-
taine lands or tenements which he
hath in many townes in one coun-
tie, and he will deliver {eifin to the
feoffee of parcell of the tenements

within one towne in the name of

all the lands or tenements which
he hath in the {fame towne, and in
other townes, &c. all the faid te-
nements, &c. pafle by force of the
faid liveryof feifin to him to whom
fuch feoffment in {uch manner is
made, and yet hee to whom fuch
livery of {eilin was made, hath no
right in all the lands or tenements
in all the townes, but by reafon of
the livery of feifin made of parcell
of the lands or tenements in one
towne : @ multo fortiori, it {eem-
eth good reafon that when a man
hath title to enter into the lands
or tenements in divers townes
in one fame county, before entry
by him made, that by the entry
made by him into parcell of the
lands in one towne, in the name
of all the lands and tenements to
which he hath title to enter
within the fame county, this thall
veft a {eifin of all in him, and by
fuch entry hee hath pofieflion and
{ei{in 1n deed, as if he had entred

into every parcell,

Sect. 418. 253

(9. Rep. 136. b))

(Ant. 4B. 49 50. Poft. 259. a}’

(2. Rep. 31.)

HIS 15 evident, but here is a diverfity betweene u feoffment and an entry ; for a man may 38 L. 3. 11. 38, Afl. 23
make a feoftinent of lands 1n another county, and make livery of feifin within the view,
albeit he might peaceably enter and make atuall livury ; and fo may he thew the recognItors
i an aflife, the view of lunds in another county ; but a man cannot make an entry into lands
within the view where he may enter withoutany feare (for it is (*+one thing to inveft, and
another to deveft), as hereafter fhall be find 1n the Se¢tion next following,

A multo fortiori.

Ova minere ad mayus, 18 an argunent frequent in our author,

and in our bookes, the torce of argwnent in this place ﬁ:l_ndiny; t_hus . 1f 1t be {o in a feoffiment
Jafling a new right, much more 1t 1s for the refhtution of un untiene righe, as the worthier and
smore refpected in law, which holdeth athrmatively, as our anthor here teacheth vs,

The three (§9¢.) 10 this Section need no explication,

A ep—et, L.ooand DL oand Rohy,

Sect,

rl- 'L'Jﬁ""fﬂl ]..“ -ﬂid :\T. EHH-‘ RL‘hu
6 Q

(*) Vid, Sed, next following,

"ridl SC&. 41331



Lib. 3.

Vide theSet, preceding.
(2.'Rull. Abr. 124, 2. Infl. 463.)

{q. Rep. 13 o
79 Fog-28 1. Roeso it bures 2.
10, 14, 1g. 20,

Braft. 1th. 2. fol, 16, b. Britton
fol. 19-6b. "Yleta hib. 3. cap. 7,
and Itb. 2. cap. 54. 49. E. 3. 1 4.
14. 10 4. 13. 39. AflL 11,

11. M. 6. " 48, H. 6. =27.
aqy. H. 6. 36. 5. =0.1L.0. 28.
a E.og017. 12, E g7, 28.11 6.8,
41. E. 3.9, 11. H. 4. 6.

8. Al 25. Vid. Seét. 424,

¥W.2. cap. 49. 15, I, 4. dures 20.

5t.

Vid. Scét. 3-3.

1. II- ﬁ 51.
(Polt, » 50, b.)

Vid, Seet, 42 PL Com, g
AL de-trcthtores. ie patfen
ol Honylane's cale,

s natan L.oand M, nor Roh,

Lap. 7.

-

ER E'is to 'be obferved,
that cvery doubt or
feare 15 not {uthcient, for

Set. 419.
I E fecond chofe eff

a entender, que

1t muil concerne the fafety of ﬁ home ad #itle d'en-

the perfon of a man, and not
his houfes or goods; for at
hee feare the buming ot his
houfes, or the taking away
or fpoiling of his goods, this
15 not futhicient, becaufe hee
amav  recover the fame, or
dummages to the value with-
out any corporall hurt.
Againyifthe feare doe concern
the perfon, yet it muit not

. v
bhee o vamne feare, but fuch

as may befall & conttant man ;
as if the adverfe puartie lic
wait 11 the way with weapons,
or by words menace to
‘beat, mavhem, or kill him ;

that would enter; and fo

pleading muft hee fhew fome
it caufe of teare, for fearc
of it fcHe 1s mternall and {e-
cret. Butin a {peciall verdict,
if ‘the jqurors doc finde that
the difleifee did not enter tor
feure of corporall hurt, this
15 {utlicient, and fhall be -
tended that they had evidence
to prove the fume. Talis enim
debet ¢ffe metus qui cadere po-
teft in wirwm conflantemn, et qui
in fe continet moriis periculum,
et corporiscruciatum. Kt neno
tenctur fe tnfortuniis et periculis
cxpoiere.

And 1t feemeth that feare
of imprifonment is alfo fuf-

ter en afcuns terres
ou tenements, &1 ne
ofaft enter en mofintes les
rerres ou tenenents,
ne en afcun parcel de
ceo per doubt de bat-
tery, ou per doubt de
mayhem, ou per doubt
de mort, S'il alaft et
approch auxy pres les
tenements come 1l ofaft
pur  tiel doubt, et
claime per  parol les
lenements eftre les fo-
ens, maintenant per
tiel claime 1l ad un
poffeffen ot feshin en
les temements, — auxy
bien come * sl uft en-
ter en fait, coment
we il 1 avort unque

7
poffeffion ou feifin  de

b,

Of Continuall Claime.  Sect. 419

THE {econd thing

to be underftood
is, that 1f 2 man hath
title to enter into any
lands or tenements, if
hedares notenterinto
the fame lands or te-
nements, nor into any
parcell thereof for
doubt of beating, or
for doubt of ‘maym-
ing, or for doubt of
death, if he goethand
approach as neere to
the tenements as hee
dare for fuch doubt,
and by word claime
the lands to bee his,
prefently by fuch
claime he hath a pof-
{eflion and {eifin 1n
the lands,aswell as if
hechadentredindeed,
although hec never
had pofiefiion or feifin

mefme les '+ terres o of the {ame lands or
tenements aevant le dit  tenements before the

claine.

{aid claime.

ficient, tor fuch a feare futheeth-to avold a bond or a deed ; for the law hath a {peciall regard

to the fafety and liberty of a man.  And imprifonment 1s a corporall dammage, a retiraint of

liberty, and a kind of captivity. But fee in the Sceond Part of the Infbtutes, 775 2, cap, 49.
notable diverfity betweene a cluime or an entry mto land, and the avoldunce of an act or deed

o1 feare of bhattery.

Per tiel claime il ad un poffeffion et ferfin, Ec. Here is to be obferved, thag.

there e two manner of entries, w7, ancntry m deed, and un Cntry i Luwes An entry in deed

18 fufliciently knowne,  An entry m baw 1s when fuch achomes made as s hepe r_-*x:]m,-ﬂ?_-q_{.,
which entey in law 1s as ftrong und as forctble m Law as an entry m deed. and that as well

where the lands are in the hands of one by title as by wrong,  And therefore upon {uch
an entry in law an aflife doth liey as well s upon an c:it.r}' i deed, and fuch an entry 1 law
thatl avord a warrantv, &,

Bur hereas a diverlity tobe oblerved betweene an entry in law and an entry in deed, for
that a conginuall claime of the difivifee being i entry 1o Law, flall vett the }H:Hb[ﬁ:m anel
{cilin in him for hisadvantage, but nor tor his difadvantage. And therdtore it the defleilve
bring an aflife, wnd hanging che atlife he make conttiall ¢labme, this thall notabare the afiife,
but he thall recover dammayes from_the beginmng 5 but otherwiie it s of an entry i decds
See more of this marter after i this chapten, dect, g2z, |

Y k)
oech.
Y serres o not in Looid M. nor Roli

4
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Lib. 3.

ET gue laley eft tiel, il coff

bicn prove per un plec dun
aflife en le liver d'affife,an. 38, E. 3.
p. * 32. le tenor de quel enficft on
tiel forme. En le county de Dor-
{et, devant les juftices, trove fust
per verdiclt daffife, que le plain-
tife que avoit droit per difcent de
beritaze  d'aver les  tenements
anis en plamt, al temps del o~
rant fon ancefler fuit demurrant
en le ville ou les temements fue-
ront, Y et per parolx claime les te-
nements enter [es  wvwcines,  mes
pur doubt de mort 1l w'ofa appro-
cher les tenements, mes port I'af-
fife, et fur ceft matter trove, agard
Juit que i recovera, &e.

E

Of Continuall Claime.
Sedt.

420- "

AND that the law 1s fo, 1t 1s

well proved by a plea of an
aflife 1n the booke of aflifes, arn.
33.E. 3. . 32. the tenor where-
of followeth inthismanner. Inthe
county of Dorfet, before the ju-
{tices, 1t was found by verdilt of
aflife, that the plaintift which had
right by difcent of inheritance to
have the tenements put in plaint,
at the deceafe of his anceftor was
abiding in the towne where the
tenements were,and by paroll clai-
med the tenements among{t his
neighbours, but for feare of death
hee durft not approach the tene-
ments, butbringeth his affife, and
upon this matter found, 1t was a-
warded thathe thouldrecover,&cc.

I 1t E 1t ﬂl]p(’ﬂl'ﬁ'rh that our booke cafes are the beft ]H'(J{}fﬂﬁ what the law 15, /’f"{:'h’-
mentuin ab antboritate eft Jortiifimunt (n f.:';; £

And for ln‘noﬁ: of the law i this }}:u'ticu_

aar Cafe, Littletan here citeth a cafe tn 380 L. 1. but it is mifprinted, for the originall, ace
cording to the truth, is.in the Booke of Afies, 38. E. 3. p. 23, and not placite 32, for

vhere be not {o many pleas 1 that yeare.

And alter the exampie ot Littieton, booke cafes

are prineipally to be cited tor deciding ot cafes in quethion, and not any private apinion, r¢ffe
meipfo. More fhall. be find of the matter implyed 1 this Seétion inthe next following,

Sect. 421,

J A tierce chofe oft

a entender
deins quel temps T et
peor gzt.f’f Lemps le
clatme que eft dit con-
tinal  claime  ferve-
ra ef aidera celuy que
St le claime, cr fés
beires. Lot quant a
ceo off afcaveir, gl
celuy que ad title d'en-
fery  quant 1l oot
..,/ 1:21‘)‘{.’ ./é);! C‘/(If'z’m’, u/?‘ /!

of “f/f fr’fJ/}?‘aruJ[)f'}‘ 17

* e 33 notin L, and M. nor Rol.

THE third thingisto

know within what

timeand by whattime

the claim which is faid
continuallclaime{hall
{ferve and aid him that
maketh the claime,
and his heires. And as
tothisitis tobeunder-
{tood, that hee which
hath title to enter,
whien hewrll makehis
claime,if hee darcap-
proach the land, then

& o adiled Looand M. oand Roh. )

(Ovient luy dal-
ler et approcher
C A p e o9, .
(ZZM,'Z.PJ CFy oL H_\-‘ this it
fiiould feeme, thar by the au-
thorty of our auchor, 1t the

duicyive commeth us neere wy

the Lind as be dirg, o, and
maleeth his chame, this thowld
be futhcrent, albeir he be not
within the view.

And the ereat authorie
oi the booke g, H. 4.
(bemnge by the whole conrr)
1~ ROt g aandt this 3 for rhat
cafe s put where there s no
fuch teare, as here our au-
thor mentionetly, 1o hon that
anthes the continuall Came,

aned

Sect. 420, 421.

8§3. All.p. oy
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Lib. 3..°

% 1¢. 1. 6. 51, agreeth with our
authot in thhs point.

(3. Rep. 25. Ant. 15. Ant. 245.)

Vid. Seftzsr .

Vid. Seét. 385. 425, 9. H. 4. 5.
13. 1. 4. 30. 7 k. 3.37.

Pi. Com. 356. 357+ 307.
Myror, cep. 2. % 18,

Britton, tal, 25 b &.126.

(Poft. 2062. 2.)

(Ant. 130. b.)

Vi. Scét. g8

v oadded i L. oand M.oand Rol.

“Cap. 7.

" b

and then he that makes the
continuall claime ought to bee
within the view of the land;

and therefore the authoritie of

this booke, as it 1s common-
ly conccived, 1s not againft
the opinion of our author in
the point aforefaid. But then
it 1s turther objected, that the
fard booke 15 againft another
opinion of our author in this
Section, wiz. that where
there 1s no feare, 8c. hee that
maketh a continuall claime
* ought to go to the land or
to parcell thereof to make his
claumne, and.therefore in that
cafe he cannot make a claime
within the view of the land.

Of Continuall Claime.

terve,donques 1/ covient
aler @ la terre, ou a
parcel de ceo, * et fatre
[fon claimes et 5’1l w'ofaft
approcher la terre pur
doubt ou pavor de
batterie, ou mayben,
ou mort, donques €o-
vient a luy d'aler et
approcher  auxypres
come @l ofaft vers later-
re, ou - parcel de ceo,
T a fawre fon clatme.

Secl. 4.22.

he oughtto goeto the
land,or toparcell of it,
and make his claime;
and if hee dare not ap-
proach the land for
doubtor feareof beat-
Ing, or maiming, or
death, then ought hec
to goe and approch as
neere as hee dare to-
wards the land,or par-
cell of it, to make his
claime.

To this 1t 1s anfwered, that where a continuall claime fhall deveit any eftate in any other
perfon 1 any lands or tenements, there, as it hath beene fwd, he that maketh the claime
ourht toenter 1nto the land, or fome purt thereof, according to-the opinien of our authaor -
but where the claime 1s not to deveft any eftate, but to bring him that maketh it into actuall
pofieflion, there a claime within the view fufliceth 5 as upon adifuent, the heire having the
frechold inlaw may claime land within the view to bring himfelte into actuall potleflion, and

in that fenfeis the opinion of Ax/f and the court to be intended.
the entry into.fome parcell m the name of the refiducis the furelt way. (1)

DEINS Lan et -l
Jour. Itis to bee

obferved, that the law in
many cafes hath limited a
yeare and a day to be a'legall
and convenient time for muny
purpofcs. As at the common
law, upon a finc or finall

Sect. 422.
E T S fon adver-

Jarie que occupia
le terre, moruft fei-
Jie en fee, ou en fee
taile, deins an et le
Jour apres tiel claim,

judgc:mnt givcn in a writ of jbgr' gﬂg /g; fgﬂgmgf}zj‘f

richt, the party gricved had
a yeare and a day to muake
his .claime. So the wifc
or heire -hath a yeare and a
day to bring an appeale
of death. If a villemne re-
mained in antient demeine
a yeare and a day, he is pri-
vileged,  If a man be wound-

cd or poyfoned; &c. and dieth thereof within the veare and the day, itis felony.

difcéndont a fon fits
come betre a luy, un-
core poit celuy gue

Jift le - .clatme cntrer

Jur le poffeffion le heire,

+ G
T .

Et fic in ﬁmiﬁém.

But yut

AND 1f his adver-
fary who occupi-
eth the land, dieth
{erfed in fee, or 1n fee
taile, within the yeare
and a day after {uch
claime, whereby the
lands defcend to lhis
{fonne as heire to him,
yet may hee which
make the claime en-
ter upon the pofiefiion
of the heire, &c.
By the

antient law if the feoffee of a difieifor had continued a yeare and a day, the entry of the dif-
feifee for his negligence had beene taken away.  Aftor judgement given in a reall aétion, the
plaintite within the yeare and the day may have a babere facias feifinam, and in an action of
debt, &c. a capias, fieri facias, ov a levari facias. A protection (hall be allowed but for a
yeare and aday, and no longer, and in many other cafes,

But this time of a yeare and a.day incafe of continuall claime 1y, fince our author wrote,
alteved by the faid flutute of 32, -H. 8. ca. 33, us betore it appeareth,

Sect.

“+ a—¢t, L. and M. and Roh. Y e, not i T.,oand M. nar Robh,

(1) Furenwhere a declaration in cjedbment delinvered, though the defendant appears toat, and confefles leafe, entry, and oufter,

vet, toavoeld o fine, there muft be an allual eany,

[ his was very folemindy determined an o the king’s bench, in the cafe of Ber-

ringon v. Packhudt; and by the lovds onappeal m 1y36. Sec 2+ Stra. 1086, 4. Do, Par. Call 353, This do&rine hias been twice
very exprefaly recognized s—firit, in the cate of Wighull v, Brydon, 3. Burr, 18g¢; and hinee in the cale of Goodvight v. Caten,

Doug, 460. |
there the confeflion of lenle,
wélual entry mult be made.

[n that eafe, lord Mansfield flares the diftin@ion to be, that where entry is neeeflary to complete the lawdlord’s tin)e

eotey, and ouflter, s fuflicient; bur diae where it s requilite in order to reded the defendamt’s titae,

The Latter is the cafe where o ine 15 to be avoided.
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Se&t. 423.

JES en coft cas apres Lan BUT in this cafe after the yeare

et le jour que tiel claime and the day that fuch claime
fuit fait, * file pere domques mo- was made, if the father then died
ruft feifi ademaine procheine apres  {eifed the morrow next after the
['an et le jour, ou -+ un auter jour  yeare and the day, or any other day
apres, 9c. dongues ne port celyy after, &c. then cannot hee which
que fift le claime entrer : et pur ceo made the claimeenter: and therex
i celuy que fift le claime voit efire  fore if hee which made the claime
fure a touts temps que fon entre  will be {ure at all times that his en-
ne [erra toll per tiel difcent, Sc.  trie thall not be taken away by {fuch
il covient a luy que deins [an ef  difcent, &c. it behoveth him that
le jour apres le primer claime §  within the yeare and the day after
fait, de faire un auter claime en le  the firft claime made, to make anoa
forme avantdit, et deins lan et le ther claime in forme aforefaid, and
Jour apres le fecond claime || faif, within the yeare and the day after
de faire le ticrce claime en mefme  the fecond claime made, to make
le maner, et detns l'an et le jour de the third claime in the fame man-
le tierce claime de faire un auter ner, and within the yeare and the
claime, et iffint ouficr, ceft afca- day after the third claime to make
voir, de¢ fatre um claime deins another claime, and {o over, that is
chefcun an et jour procheine apres  to fay, to make a claime within e-
chefcun claime fait durant ln vie verie yeare and daynext after everie
Jon adverfarie, ef dongues a que- claime made duoring the life of
cungues temps que fon adverfarze  his adverfarie, and then at what
moruft feifsy, fon entrie ne ferra time foever his adverfarie dieth
tolle per nul tiel difcemt.  Ef t7el  {eifed, his entrie thall not be taken
claime-en tiel maner § fait, eff away by anydifcent. And fuch
plurs communement prife et nofme  claime 1n {fuch maner made, 1s moft
Continual Glaime de luy que fift e commonly taken and named Con-
clarme, tinuall Claime of him which ma-

keth the claime, &c.

T is to be obferved, that the yeare and the day fhall be fo accounted, as the day where- ., Seld. AR
on the clatme was made fhall be accounted one: as for example, if the cluime were made (Am;. 46. b&) 5
2. die Martii, that day fhall Le accounted for one; for Littleron faith in the Scétion next
before (after the claime made) and then the yeare mutt end the firlt day of March, and the
day after is the fecond day of March.
Sec for the computation ot the yearey de anno bifexctili, and of the day naturall and art- [“] Rraét. fol. 264. 344. 8594

. : . P TN )., . e * . {2. Rnll Abr.1s21.
ficiull, and other parts of the yeare, [a] Braclon, [0) Brition, nnd {¢] Fleta excellent macter, 51 Britton, rﬂl_“’zng?

'¢] Fleta, lib. 6. cu[[). 11,
Statute de anno DBifextils,

g1. . 3. Dicray. Eliz. 345

Sect. 424.
M ES uncore en le cas a- B U T yet in the cafe aforefaid,

vantdit, lou  fon adver- where his adverfaric dieth

¥ arie

* /i il n{;h'rJ clayme fuif) fait, added in L, and M., and Roh, I+ a added i L, and M. and Roh,
T furt notin L, and M. nor Roh. || St notin L.oand M, nor Roh, §  ¢ftre added in L. and M, and Rol,

6D
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Vid. Sect. 413

Vid. Stt. 52, 1. 8. <. 33.)

lenements

% primer added L. and M, and Roh,

[arie moruft deins Pan et la jour

procheine apres le ® claime, ceo eff
en ley un continual claime, en-
tapt que ['adverfarie deins ['an et
le jour prochene apres mefine
la claime moruff. Car il ne be-

Joigne a celuy que fift fon claime

de Jaire afcun auter claime, mes
a quel temps que il <F voit deins
wmefine Lan ef jour, &e.

Cap. 7. Of Continuall Claime. Sect.423, 426.

within the yeare and the day nesxt
after the claime, this is in law a
continuall claime, infomuch as
his adverfarie within the yeare and
the day next after the fame claime
dieth, For hee which made his
claime needeth not to make any
other claime, but at what time hee

will within the {ame yeare and
day, &c.

This 1s evident,

Sectt. 425.

JTEM, [iladverfarie forit dif-
feifie deins Pan et le jour a-

pres  tiel  claime, et le  differ-
Jor ent moruft Jeifie deins lan et

le jour, &e. tiel morant [erfie ne
grievera my celuy que fift ke claime,
mes que il port enter, Sc. Car

guecunque fort que morufl jeifie

deins lan et le jour procheine a-

pres tiel claume fait, ceo ne grie-

wera my celuy que fift le clamme,

mes que i poit enter, &c. coment
que fueront plufors morant feifie,
et plufors difcents deins mefme I'an
et le jour, Sc.

ALS O, if the adverfarie be dif-

feifed within the yeare and
the day after {fuch claime, and the
diffeifor thereof dieth feifed with-
in the yeare and the day, &c. fuch
dying {eifed fhall not grieve him
which made the claime, but that he
may enter, &c. For whofoever hee
be that dieth {eifed within the yeare
and the day after {fuch claim made,
this thall not hurt him that made
the claime, but that hee may enter,
&c. albeit there were many dyings
{eifed, and many difcents within
the fame yeare and day, &c.

ERE it appeareth, that the continuall claime doth not only extend to the firft dif-
{fcifor, in whofe pofleflion it was made, but to any other difleifor, that dieth feifed

within the yearc and day after the contmuall cliime made. And swhereas our author
‘{peaketh of a fecond diffeifor, &c. hercin is likewife implyed not only abators and intru-

ders, but the feoffces or donces of the diffeifors, abators, or intruders, and any other
feoffce or donee immediatec or medtate, dying feifed within the ycare and day, of fuch

continuali claiine made.

Sedt.

J T EM, fi bome foit diffeifie,
et le diffesfor moruft  feifie

prochein in the yeare and day next after the

deins l'an et le jour

426.

A LSO, if a man be diffeifed, and

the difieifor dieth fcifed with-

apres le diffetfin fait, per que les difleifin made, whereby the tene-

difcendont

a fon ments defcend to his heire, in this

beire,

¥ woit not in L, and M, nor Roh,
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heire, en ceft cafe lentrie le diffei~ cafe the entrie of the diffeifee is
fee eff toll, car lan et le jour quz taken away, for the yeare and day
aidrott le diffeifee en tiel cafe *, which thould aid the diffeifee in’
ne ferra pris de temps de title [uch cafle, fhall notbee takenfrom
d'entre a luy accrue, mes tanifole- the time of title of entrie accrued
ment de temps del claime per luy unto him, butonly from the time
fait en le manner avantdit. Bt pur of theclaimemadebyhim inman-
cel cayfe il ferroit bone pur tiel dif~ ner aforefaid. And for this caufe it
Jeifee  pur faire fon claime 4 en f{hall be good for fuch diffeifee to
auxy breve temps que il puzffertr make his claime in as f(hort time
apres le diffesfin, &c. as he can after the diffeifin, &e.

r HIS in cafe of a diffeifor 15 now holpen by the ftatute made fince Lirtleton wrote, go. H. 8. cap. 18
as hath beene faid ; forif the diffeifor die feifed within five yeares after the difleifing Vide se@. 385,701,

though there be no continuall claime made, it fhall not take away the entric of the ditlcifce, (Aot 2;8. a.)

but after the five yeares there muft be fuch continuall claime as was at the common law ;.

but that ftatute extendeth not to any feoffee or donee of the diffeifor immediate or me-

diate, but they remainc ftill at the common law, as hath beene faid.
Sect. 427.

]‘TE M, fi til arfleifor occupia *ALSO, if fuch diffeifor occupi -
la terre per xl. ans, ou per § ‘¢th the lands fortie yeares, or
plufors ans, fans afcun claime foit more yeares, without any claime
per le diffesfee, Sc. § et le dijfer- made by the diffeifee, &c. and the
fee per petit [pace devaunt le mort dificifee a little before the death
acl diffesfor fair un clame en of the diffeifor makes aclaime in
le forme avantdit, fi gffint fortu- the forme aforefaid, 1f {o 1t fortu-
naft que deins 'an et le jour apres neth that within the yeareand the
tiel claime le  diffeifor moruft, day after {uch claime the diffei
&Ge. Lentrie le diffeifee eft congea- for die, &c. the entrie of the dif-
vle, Sc. Et pur cco il ferroit bone feifee is congeable, &c. And
4  pur tiel home que ne fift claime, therefore it fhall bee good for
que ad bone title d'entrie ||, quant {och a man which hath not made
il oyet que fom adverfarie giff claime, and which hath good
languifbment, de faire fon claime, title of entrie, when hee heareth
e, that his adverfarie lieth languifh-
| ~ ing, to make his claime, &ec.

T H1S iscvident cnough, and in re{pet of that which hath beene faid, ncedeth not ta
be explained.

Sect. 42.8.

ITEM, ficome of ALSO, asit is faid FJERE tide is taken in

. . 8 . 18 1argc icnic (o li-
dit en les cafes in the cafes put, (ude q righte

mifes,  lou  home where a wman hath  gfun auter titl,

G

% &re. added L. and M. 4 ¢ added L., and M., P plusadded Lo and M, § o notinL.and M, i &, added L. and M,
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oy

oAl

(Aﬂt- 213 .)

Vidc SC&- 6.51:-'- and 659’ &e.

® dites precedent; L, and M,

{5¢. Here is implyed aba-
tors or intruders, and not
anly their differfors, but the
feoffees or donees of diffel-
fors, abators, or intruders,
or any other fo long as the
entric is congeable.

ad title dentre pur
caufe  d'un  diffeifin,
Se.  mefme la ley
eff lou bome ad droit
d'entre per caufe de
afcun auter titl, Se.

Setl. 429.

I\

of entrie by caufe of
a diffeifin, &c. the
{ame law 1s where a
man hath right to en-
ter by caule of an-
other title, &c.

JTEM, de les dits * prefidents

poies fcaver (mon fits) deux
chofes.  Un cft, leu bome ad title
d’entre fur un tenant en le taiie,
si fift un tiel claime a la terre,
donques eft l'eflate taile defeat,

car cel claime ¢eff come entre jfait

per luy, et eff demefme Ueffclt en

ley, ficome il fuiffoit fur wmicfines
tenements, et uft entrer en mefmes
les tenements, come devant eff
dit.  Et donques quant le.te-
nant en le taile immediate puis
tiel claime comtinua fom occupa-
tion en les temements, cco efi umn
diffeifin fait de mefines les tene-
ments a celuy que fift tiel claime,
et fic per conlequens, /e fenant

adonques ad fee fimple.
Prefidents.

the right fenfe of Littleton.

ALSO, of the faid forefaying

thou mayft know (my fonne)
two things. One is, where a man
hath title to enter upon a tenant in
taile, if he maketh fuch a claime
to the land, then is the eftate taile
defeated, for this claime is as an
entrie made by him, and is of the
{ame effe¢t in law, as if he had bin
upon the fame tenements, and had
entred into the fame, as before ig
{faid. And then when the tenant
in taile immediately after fuch
claime continue his occupation in
the lands, this is a diffeifin made .
of the f{armme tenements to him
which made {fuch claime, and fo
by confequent, the tenant then:
hath a fee fimple.

This fhould be precedents, and {o is the onginall, and this agreeth with.

And here it appeareth, that a continuall claime, which is an entric 1 law, 1s as ftrong ag

an cntrie in deed,

Title de entrie.

Here title de cutric1s taken in the large fenfe for right of entrie,

Selt, 430.

LE SJecond chofe ¢ff, que auxy
Jovent que il que ad droit

d’entre fait tiel claime, § ot ceo
nient contriffeant fon adverfary
continua fon occupation, § auxy

Sovent I'adverfary fart tortct dif-
Jetfin a celuy que fift le clavmne. Bt

P Ef notin L, and M. nor Raly,
§ &7, added L, and M, and Roh,

T HE fecond thing is, that as of-

ten as hee which hath right of
cntric maketh fuch claime,and this
notwith{tanding his adverfary con-
tinue his occupation, {o often the
adverfary doth wrong and diffei-
{1n to him which made the claime.

pur

L et ceowwlSe. L, and M, and Rol,
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And forthis caufe fo oftenmay hee
which makes the {ame claime for
every{fuchwrongand difletfindone
unto him, have a writ of trefpaffe,
Quare claufum fregit, Sc. and re-
cover his dammages, &c.

Lib. 3. Sect. 431.

pur cel canfe auxy Sfevent poit cee

Juy que St mefme [f’ .c_/{z;f'me pur
C‘XijL'zt?? 10/ ZO?”Z‘- E'Zj dfﬂﬁ’;ﬁ}z‘ f(g:n‘ 2
luy, aver un briefe de trefpaffe, +
Quare claufum fregit, &c. et re-

covera fes damages, Oc.

=57

HEREBY alfo it appeareth, that an entry 1n law is equivalent to an entry in deed.
Avera breve de trefpafle, quare clanfum fregit, et recovera fes

a’amagé’s. The diffeifee thall have an a&tion of trefpafle againt the diffcifor, and recover (2. Roll. Abr. 550, 1. Rep. o8,
his dammages for the firft entry without any regrefle, but after regrefic he muy have an ac- 1.8 11;06 3% B0 H. 6. 15
tion of trefpafle with a comtinuande, and recover as well for all the meane occupation as for &0 27:)
the firlt entry.  And here note, tha Littheton doth here include cofts within dammages.
Sect. 431.
OU ] jmff 2ver 4N OR he may have a 'E H fg'% 15 the ftatute of (Encl-ll’lg- 33351-) 25 1. 6. 30
. . A2, cap. .
bricfe Jur le fla- writ  upon the : P ' He 7 15 o H. €. 140
. " ¢ = . . “«, L. 4- 14. d1. I.. 41 5- ?ii-
fute le oy Richard /o {tatute of R. 2. madein Per tiel altion il 5 L a5 g AL G,
Ve op ' ] . . Al 9. 4q4. E. 3. 20.
fecond, fait Ian de fon the fifth yeare of his recovera fos dammages. o 15 27 Keptey 1. 1.
raigne §.fuppofant jer ICigne, fuppofing by ] Fllns s to be underftood, f’i*l{riﬂi;mfé o)
y e . - - t at ' 1 S - ; IR - . . 2 o Lujid,
jc?f? bﬁp}‘g quie fo12 ad- his writ that his ad- gi; f:; thlc filfﬁoztf;ci?}::;] t:lnl-
verfary avoit entrer verfaric had entred in~ try, but not for the meune
enles terres fou tene- 1O the lands or tene- E*’{‘;“E:f]é”qf‘;; ﬂfr’“”“htl&”lugh
- . daC a7 ClC, 1 1Cre
270611 fg_s[ﬁ{jl que ﬁ/lz ments of him that hote, chelt ﬂ!ih_hc fhall recover 2. E. 4. 24. b, g E. 4. 4. b.
le claiine, ou for en- made the claime, hllsﬁfih} f}f!ﬁ”ra ]r'-x}'iw{_flf ffl-r 10- H. 7. 0. 3.
> . _ which Littleton qoth nciude
t?’_y ne j:ﬁ?l‘ pd.f Adone where his ﬁntIY 1W9‘S within thefe words (dwmnma-
per la lev, &c. et per - not given by the law, g, &)
tiel allion 1l recove- &c. and by this ac- Dammanes
4 - . ¥ ;....L/z f - T f . -~ K
¢S tion he{hall recoverhis S Lamua fa, Iaft. 28y, Poft a55. b.

ra dammages,
&c. Et fi lecafe fuit
tiel, que [adverfary
occupraft  les  tene-
ments ove force et
crmes, ou ove mitlte-
tude de gents a temps
de tiel claime, Se. ||
immediate apres mef-
me [ clanne poit ce-
lny que fift le claime
pur chefeun rel jait
aver un bricfe de for-
cible entry, et reco-
vera fos treble dam-
mages, e,

Ui bricfe de forcible entrie, et recovera fes treble dammages.  This wiic
13

“ mefive not in T.oand NT nor Rah, |
(the beginningr of the next Seflion ) nat i T,
coptes of Littleton me pot divided into Hedlions,
tionrh Tis divifions hive been finee Letined forthe convenience of citation, ;

dammages, &c. And
if the cale were {uch,
that the adverfarie oc-
cupied the tenements
with force and armes,
or with a multitudcofl
people at the time of
fuch claime, &c. 1m-
mediately after the
{fame cluime may hee
which made the claim
for every fuch act have
a writ of forcible en-
try, and fhall recover
his treble dammages,

&c. (1)

apros s fme Ao darme—donque s, L and N and Kol

(1) Pehaps this patlage iv now quire accutate,

Tl the reyym of R

in the common law hath 2
fpcuiulT ftomification  for the
recompencee that is given by
the jury to the pluntife or
defendant, for the wrong the
defendant hath  done unto

hum, (2)

Multitude. Onc or

more may commit a fore,
three or more may comimit i
unlawtull affembly, u riot or
4 rout. A muloiuwde have
{poken of (as fome have fiid)
muft be ten or more.  Ialri-
frdinem rfm*ew_ faciunt. And {o
(fay thev) ar s fiad de yrege
bomizurx. But 1 could never
read itrcftained by the com-
mon law toany certaine num-
ber, but left to the diferetion
of the JULIEI‘&. (3)

to, Inepe 1151100 11 Repe pbs)

(9. Tnft. 176 Hale’s 'L C.o1g7.

[See flat. 1. Geo. 1. C. 4.}

Quare clavfum fregit, &ev ot recovera fes dumnges, &ew o il pott aver wn bricfe,
and M. nor Rol. nor in MSS. before mentioned. Tt may be here obfeyved, tharthe older
which feem to have heen {irfi injudicioufly murked by Watt e the edinon vstq,

vi~—cty Lo and N and Roh. | tenonieidicita

ichmd T1, the party difeifed, if his attempr werve made fuon oAt /f’f'/-*}/y"j"-i’;‘

aftcr thie iifeuing, miaehr LCCO O 11T poffettion by Jorccy but by o Batute pafled i the ih vem ol thut toen, 1t was enafled, that g ﬂ,/;,%-' !’-:5"~"-f,

L {ERI TS l'!‘um tiu:m*rr'nnh ]hnu tl Htllf.t' :m)' HITRRY itl[u Llllll"u :H‘nl FCTCnieIity, IHH in L‘:iﬁ.‘t. u]nu ety Wis Ve l!}‘ Thl! [EIW; Ellltl in that ,;;,ﬂ/;'

Cun, et with o hrong hand, naor with o iudtitude m iu-nplv, It nnty fiv il l‘.l{::l{‘l.!.lhil: and caly manaer ; and that J!L'lll'nn*: t‘“lll".’lﬂ u;l."-'_-;f *,,”,#- /};,, /S
ol r’milu{ thie comtrin t.filhnulq [y Immihml I’-"‘f 'IIHpIi“HH‘I‘Il:IH, 1¢) .IH.' Iall‘lhmlt:t] At e ]-;Ill}"'h I"IL'-I{*HIL'. ‘ ”_\' “. {latute 11““:.‘1] il lllL' ﬁfluunlh “ H"’C’ﬂ/"ﬁﬂ? v J""l/
vear of the Cane seien, 1t was eiacled, that tipon complin of any fuch Forable entnes to the juthices of pracd, they ihmtthl tabe (ul« ?'ﬂf’j{/”/ﬁ' e
TR [P n[' I]I{:-Lnllr‘l'l",', il ARREY e |'ﬂ| e heere I'tlt‘ll rlll’l.‘r.: WS HI.*HL:; thd il' they iﬁnntnl .IH}-' I]HH he td illl‘h [‘l.ll'L' Illl‘l.‘il‘.lh',:li*tur'f’?’ < sdtd 'ﬁfﬁ/

fuch cutey ade, they thoudd be talien and pa ro the noest
bt eade une and amom to dhe kg,

by that (tute, and the otfonce it mtcnde
i o repedls extended by the tlat, 4,

l. i} ll'l. H,
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Lib. 3. Cap. 7. Of Continuall Claime, Seé. 432, 431,

detaineth 1t by ‘
treble dammages, as well for the meane occupation as for the firft entry by foree of the fta.

tute.  And albcit he fhall recover treble dammages, yet thall he recover cofts which fhall Le
trebled alfo.

One may commit a foreible entry, as hath heene faid, in refpect of the armour or weapons
which he hath that are not ufually borne, or it he doe ufe violence, and threats to the terroys
of another, And it threc or foure goe to make o forable enrry, albeir one alone ufe the vig-
lence, all are guilty of force. 1 the mafter cemmeth with a greater nuimber of fervants than
ufually attend on him, it 1s a forcible entrie,

Tt 15 to be underflood, that there s a force mmplied 10 law, as every trefpafle and refeous
and difleifin implicth « torce, and is v/ ef armis; and there s an actuatl foree, os with weapons,
number of perfons, &c. and when an entry 15 made with {uch actuall foree, un aéion doth
lic upon the fuid ftatute.  Sce before more of torce and armes,  Sedds 240,

8. H. 6. cap. g. 3- E. 4.19. 24. 1S grmmdcd upon the {tarute of 8. FIL. 6. and heth cither where one entreth with fOI‘CC, or

¥.N.B, 248. 11. L. 4. ﬁ“' - where he entreth peaceably and deraineth 1t wiath foree, or where he entreth by force, and

?- H. 7. 1&* b. ee. 1. 0. 37. force.  And m this achion without any regrefle the plamnfe thall recover
c

g. H. 6. Regfter g7.
a2, H. 6. 57. F.N. B. 249. a,
(2. Cro. 17. 19. 31. 148. 151.
199. 214. 633. 639. 1 Roll.
Rep., 406. Sid, g7. 149,
Noy 136. 1. Cro. 501.
2. Inft. ¢8g. 4. Infl. 176. c.15.
1. Leo. 327.)
(15. R.2 ¢. 2. 8. H.b. c.g.
23. H. 8, c.15. 31 kL ¢ 11,

LA

21. Jac. ¢ 1 5.

Seét. 432,
JTEM, * il eft a verer, file for- A LSO, it 1s to bee feene; if the

vant dun bome que ad title fervant of a man who hath

d'enter, poit per le commande- title to enter, may by the com-
ment fon mafter faire continual/ mandement of his mafter make

claime pur _/ézz mafler ou non. continuall claime for his mafter
or not.

This ncedeth no explication,

Sect. 4133.

® jl~icy, L. and M. and Roh.

ya T il fesble que en afcuns

cafes 1l poit ceo faire; car
st per [on commandement vicnt
a afcun parcel de la terre, ef la fat
claime, &c. en le nofme fon ma-
Sfler, ceft claime eff affets bone pur
Jon mafter, pur cco que il fait
fout ceo que fon mafter covient
Jaire 7+ ou devoit jfaire en tiel
cas,Sc. T Auxyfi le mafler dit a
Jon fervant, que il ne ofaft vener
ala terre, ne afcun parcel de la
terre, pur faire fon claime, c. of
que il nc ofaft approcher pluss
prochein a la terre forfque a tiol
licw appell Dale, et commanda
Jon _fervant &' aler a mefme I i
de Dale, ef la faire un claime
pur luy, &e. fi le fervant iffint

Jait, &c. ceo femble auxy bone

claime pur  fon mafler, ficome

b oow devoit fuire not in Ls and M. noy Roh,

AND 1t feemeth that in fome
cafes he may doe this: for if he

by his commandement commeth
to any parcell of the land, and
there maketh claime, &c. in the
name of his mafter, this claime is
cood enough for his mafter, for
that hedothall thatwhich his ma-
fter fhould or ought to doe in {uch
cafe, &c. Alfo if the mafter faith
to his fervant, that hee dares not
cometotheland, norto any parcell
of 1t, to make his claime, &c. and
that he dare approch no neerer to
thie land then to fuch a placecalled
Dale, and command his {fervant to
goe to the fame place of Dale, and
there make a claime for him, &c.
if the fervant doth this, &c.thisal-
{fo feemeth a good claime for his
mafter, as 1t his mafler were
there

Y Auxy not in L. aud M, nor Roh,



Of Continuail Claime.

there 1n his proper perfon, for that
the {ervant did all that which his
mafter durft and ought to doe by
the law 1n {uch a cafe, &c.

Lib. 3.

fon mafier la fuit en™ proper per-
fon, pur ceo que le fervant fiff

fout ceo que Jon mafler ofafl ef
devoit faire per la ley en gl
cafe, .

E ¥ ER E it appearcth that where the fervant doth all that which he is commanded, and
~

which his mafter ought to doe, there it 1s as fullicient as if his mafter did it him-
{cife ; for the ruleis, Qui per alinm facity, per feipfum facere widetur,

Per commandement. If an infant or any man of full age have any right of en-
tric into any lands, any ftranger in the name and to the ufe of cthe mfant or man of full age
may eater 11to the lands, and this regularly fhall veft the lands in them without any com-
mandement, precedent, or agreement {ubfequent.  (*) But it a difleifor levy a fine, with pro-
clamation according to the ftatute, an cftranger without a commandement precedent, or
an agreemnent {ubfequent within the five yeares cannot enter in the name of the diffcifee to
avoid the finc.  And that refolution was grounded upon the conftrudtion of the ftutute of
4. H. 5. cap. 24. bButanaflent fubfequent within the five yeares fhould be futhicient. Qmnis

Selt. 434.

enint ratibabitio retrotrabitur, ¢t mandato a@yuiparatur, as huath beene {ad.

Auxi fi le mafler dit a fon fervant que if ne ofufl, Oc. Here it appeareths

that where the {ervant purfucth the commandement of his mafter, and doth all that which

his mafter durft and ought to doe by the law, thisis futheient.

And although the mafter

feareth more than the fervant, or admit that the fervant hath no feare at all, yet if he goeth
as farre as his mafter durfty and as he commanded, it is {uflicient. And this is 1mplyed sy this

Seétion,

AUXY, )i bome

Joit ¢y lan-
guifhant, ou cy de-
crepyte, que il ne port
per nul maner vener
a le terre, ne a afcun
T parcel dycel, ou fi
un reclufe Joit, que ne
poit per caufe de forn
order aler bors de Ja
meafon, T fi ticl ma-
ner || de perfon com-
maunda fon f[ervant
daler et famre claime
pur luy, et tiel fervant
ne cfuft aler a le terre,
§ ne a afcun parcel de
ceo, pur doubt de ba-
tery,  maybem,  ou
mort,§ &e. et pur cel
caufe tiel fervant vi-
ent auxy pres a la terre

come 1/ g/fyf pur tiel

€ for added in T.. and M, und Roh,

| «/c not in L. and N

Sect. 434.
A LSO, if a man be

{o languithing, or
{o decrepite, that he
cannot byany meanes
come to the land, nor
to any parcell ofit, or
if there bee a reclufe,
which may not by rea-
fon of his order goe
out of his houfe, if
{uch manner of per-
{fon command his {er-
vant to goe and make
claime for him, and
{uch fervant dare not
goe to theland, nor to
any parcell of it, for
doubt of beating,
mayhem,ordeath,&c,
and {or this caufe the
fervant commeth as

nere to the land as he
dareth for fuch doubt

} parcel not in L. and M. norRoh.
§ sne = on, L.'und M, and Robh.

EGULARLY it s true,

that where a man doth
lefle than the commande-
ment or authority commtteed
unto him, there (the com-
mandement or authority be-
ing not purfued) the att is
void. And where @ man doth
that which he 1s guthonied
to doe and more, there it is
eood for that which 1s war-
ranted, and void for the reft;
yet both thefe rules have di-
vers exceptions and limita-
tions. (1) 1

For the firft, Littleton here
putteth a cafe whete the fer-
vant doth leflt than he 1s comn-
manded, and yet 1t fufliceth,
for that Impotentia m*rr{ﬁ:t le«
gem 3 for fecing the mafter can-
not, and the fervant dure not,
enter into the land, 1t {ufhceth
that he come as necere to the
land as he dare.

If 2 man makes a letter of
attorney to deliver fefin o
7. S. upon condition, and the
attorncy  delivercth 1t abfo-
lute, this is void: und fo
{ome hold 1f the warrant bee

abfolute, and hee  delivereth
{feifin

q] EE:-'L‘.

258

7. E. 3. 69. a. b.

45. L. 3. Releafe. 28.

45- E. 3. tit. Briefe 589

20. k. 3. 62. per Thorp.

11. Afll p. 11, go. AL p. 18.
10. 11, 4. 12, a. _
21. H, 8. tit.entr, Cong. ct Lils
Faeuxifier recovery 29.

(*} Lib-??- fo. 106, 2 the Lord
Awdleye’s cale.

(A.ﬂt- 52. a-,

(1Iob. 154.)
(1. Lew, 289

11, H. 4. 3
1. Afl. 24, 26, AfL 19
(Perk, 38, be Mo, 280,

+ @c, added in L, and M. and Robh,
not i L, and M. nor Ruoh.

(1) Where there is a complete execution of a power, and fomething, ex abundanti, added, which is improper, there the execu-
tion thall be yood, and only the exeets void ; but where there is not a complete exceution of a power, or where the boundaries be-

tween the exeeld and exceution are not diftinguithable, i will be bud.

See Alexander vo Alexander, 2, Ve, 644,



Lib. 3.

":: before Scét. 416

(2. Inft. 483;.)
(Ant. 243. b.)

46. E. 3. Pectition , 8,

34. H. 0. 8.
...“j- E- 31 B- b: 3{:}, =

& Joubt === pavour, in L, and M., and Roh,

Cap. 7.

Of Continuail Claime,

L)S&; 4..3 S -

feilin upon condition, the # J5,,/0x et fait i le and maketh the claime,

liverie is void.
Pur battery, may-

bem, ott mort. Sce the

claime,Sc. furforrmal~ Sc. for bis maiter, it
ler, z'fﬂw;é/f gz{:e rf,g’f fﬁﬁl]‘lﬁ'th that leC]'l

Sccond Part of theInftitares, claine pur fon mafier claiine for his malter
7. 2. cap. 49. a diverfity be- eﬂ(‘?ﬂef.r‘/wf, et byiz e 1s ftrong cnough, and

tweene the making of an en- 7,
try or cluime, and the avoi- *&V
dance of an act or deed.

Car auterment good 1n law. [Tor o-
Jorz maflcr ferrott en therwife  his  mafler

Auterment le ma- trefgrand  mifchigfe ; fhould bee in a very
Jier jerroit en tref- car il bicn poit effre. great mifchiefe; for it

grand mifchiefe.  dr
jraicntui ab inconvenientt {‘ﬂ
walidem in lege, guia lex 104

que tiel perfon que off may well be that fuch
langutfhant,

permittit aliquod inconvenienss P e, OU ¥ cclt f/ ¢, we¢ decre pit, Or

decre- perfon which 1s ficke,
recluis,

And as hath beene often 00 - po7s frover afcun fer- cannot finde any fer-

ferved before, Nibil quod eff

inconweniens oft licitums

vant que ofaft aler ¢ vant which dare go to

REC{Z{/@: Reclnfus, He- la terre, ne I afcun the land, or to an y par-

reniitad,
called by the order of his

religton ; he 1s {fo mured or

Jew Anchoritay, 1o parcel de cel, pur famre cell of it, to make the
le clatme pur luy, Ec. claime for him, &c.

thut up, quod folus fomper fit, ot in clanfurd fud jedet 5 and can never come out of his places
Seorfim enein et extra converfationem civilem hoc profeffion:s genws femper Hatitar. MNote hires
albeit the reclufe or anchorite be fhut up himfelic, fo as he by hits order 1s not to come out
in perfon, yet to avold a difcent, he muit command one to make claime, and {uch a veclufe
fhall always appeare by attorney in fuch cafes where othiers muit appeare i proper perfon,

Impotentia enim excufat legen,

Sect. 455.

AJES [file mafter de tiel fer-
vant _[oit de bone Jane, et
poit et ofaft bien aler a les tene-

ments, ou a parcel de ceo, de faire

oz €laime, Sc. fi tzel mafler com-

manda fon fervant d'aler a afcun
parcel de la terre a faire claine
pur luy, | et quant le fervant ¢oft en
alant de faire le commandenient
de fon mafter, il oyc per le voy
tielx chofes que 7l ne ofaft vener
a afcun parcel dela terre pur faire
le claime pur fon mafter, et pur cel
caufe il vient auxy pres la terre
come 1l ofaft pur doubt de mort,
et la fait claime pur forn mafter,
et en le nofine de fon mafler, &c.
il femble que le doubt en le ley en
tiel cafe ferroit, fitiel clazme a-
vatlera fon maficr ou nemy,

i &e. added in L, and M. and Roh,

4 le--=tic], 1n L. and M. and Roh.

B U T 1f the mafter of {uch fer-

vant bee i1n good health, and
can and dare well goe to the lands,
or to parcell of 1t, to make his
claime, &c. if {uch mafter com-
mand his fervant to goe to any par-
cell of the land to make claime for
hiin, and when the fervant is in go-
ing to doe the commandement of
his mafter, he hearcth by the way
fuch things as he dare not come to
any parcell of the land to make the
claime for bis mafter, and there-
fore he commeth as neere to the
land as he dare for doubt of death,
and there maketh claime for his
maflter, and 1n the name of his ma-
{ter, &c. 1t feemeth that the doubt
1n law 1in fuch cafe fhall be, whether
fuch claime fhall availe his mafter

pzfr'

+-+

a added in L, and M. and Roh.



Iib.

pur ceo que le fervant ne fiff tout
ceo  que _/Em wialter al tenps de

fon commandement ofaft faire, e,

Quxre.

LD

. Of Continuall Claime.

Sect. 436, 437. 259

or not, for that the {fervant did not
all that which his mafter at the
time of hiscommandement dart
have done, &cc. Queere.

HIS continuall claime is void, {or that the fervant doth lefle than that which is ex- (g- Rep. 79.)
preflely commaanded, and there 1s no impotencie or fearc in the maiter.

JT E M, afcuns on?

dit, que lou  bomv
eft en prifon cz off
diffeific, et le diffeijor
moruft  feifre  durant
le temps que le diffeifce
eft en prifon, per que

[es  temements difcen -
dont al beire del dif-
Sfeifor, ils omt  dif,
gue ceo me nowera my
le diffeifee que eft en
prifon, mes que il bien
poit enter, ntent ob-
Jlant tiel diftent, pur
ceo que 1/ ne puiffort
Jaire continual claime
guant 1l jfuit en pri-

fon.

Sedt. 436.

AL S O, {fome have

faid, that where
a man is in prifon and
1s dififeifed, and the
diffeifor dieth f{eifed
during the time that
the diffeifee is in pri-
fon,wherebythe teéne-
ments defcend to the
heire of the diffeifor,
they have faid, that
this fhall not hurt the
difieiiee which 1s 1n
prifon,butthathewell
may enter, notwith-
{ftanding {uch a di-
{fcent, Dbecaufe hee
could not make con-
tinuall claim when
he was in prifon.

Je.

UANT home eft en (1 Roll. Abr. 687.)
vr1fon et off differ-

Forif hee beediffeifed g. H. 7. 24. Pl. Com. 360,
when he 1s at large, and the
difcent iscaft during the time
of his imprifonment, this di-
{cent fhall binde hin. Zxcufa- Britton, fol. 116, b,

tur autenm quis quod clamtewm ¥iea, 1ib. 6. cap. 52. 53. & lib.
_/}Huu 21022 aﬂmﬁmrfz‘, _/f icmpo- 6. cap. 7. & 14.
re Litigil in prifond defentus fu-

erity, ila quod wenire non pofiit,

nec nittercy, quia nulli wertitur

incubium, et nbi cadem ratio et

idem jus crity ideo widetur quod

excufart debet quis fi per win

majorensy, vel per frandent, exa

traprifonam detentus fuerit, ita

quod wenire jon poffit ncc mit-

tere, dum tamen boc per ceria

Judicia probari poterit.

Bralton, lib. s5. fol. 4 36.

Pur ceo que 2/ ne port

Jawre continual claime

quant 1l fuit en prifon.
Here 1t 15 to bee obferved by
theauthoritie of Littleton, that

he 15 not enforced in this cafe by law to doe it by his fervant or any other by his warrant or
commandement, for things done by deputic are feldome well done, but everic man will fee

his owne bulinefle mott cfteétually {peeded and performed : and that it may be once {poken
for all, the reafon that a man imprifoned {hall not be bound inthis and the like cafes 1s,

Pl. Com. g6o. in Stowcl’s calc.

for that by the intendment of law hie is kept (as it is prefumed in law) without intelligence
of things abroad, and alfo that he hath not libertie to goe at large to make entric or claine,

or {eeke couniell.
and a man in prifon,

MES lopinion de touts les
] p. 11. H.

juftices,

* Sect. 437.

7. fuit, tices,

And fo notca diverfitie betweene a reclufe who might have tclligence,

PBUT the opinion of a1l the juf~
' p. 11. H. 7. was, that

que fi le diffeifin foit avant Penpri-
Jonment, coment que le morant
Jeifie foit il efleant en Ie prf/bfz,

Jon entrie eff tolle.

if the difleifin bee before the im-
prifonment, although the dying
feifed be he being in the prifon,
his entrie 1s taken away.

"I" HIS is of a new addition, and miftaken, for there is no fuch opinion, p. 1. H. 4.

but itis, g. H. 7. fol. 24. b.

1]

* This Setion is not in L. and M. nor Roh. nor in the edit, 1 §77. which is eftcemed more corret than the common copies.
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(Poft. e6n."a. Ant, 128. b.)
(F. N, B 236. 11. Rep. 8.)
{2. Roll. Abr, 803. 804. ¢
665. 1. Leo. 22, 186.)

Mirror cap. 3. Britton, fol. 21,
Flceta, b 1, cap. 28. & lib. 2.

cep. 59. Bracton, hb. 2,
2. E. 4. 1. q.LE. 4. 10,
4.73. 1. M 70 5. 210 H. 6, 0.

9. H. 4.3. 21.H. 6. Utlary 36.

7. H.0.27. 21, L, 4. 88. 22, E,

4 37- 18.E.3.
21. I8, 4. 37.

1g2. 2. Fhz 126, 5. Elhz, 1bid,
esq. 19. H. 6, 2. 8. H.6. 37.
37. H. 0. 10,

( Doc. Pla. 230. 368.)

(Ant. 248. b.}

8.1 4. 7. 21. H.7,13. 1o, H,
6. 58. 20. H. 6. 30, 21. H. 6. 55.
22. H.6.18. 39. 1. 6. 1.
33-H 6. 51. 45. 38. H. 6. 33.
21, Eogo 94,0 20 Hoo72o 33,0 5.
H. 7.1, 2. H. 6 8. 11. H. 0.
b67.10. 1. kK. 4. 2. 27 H. 8. a.
38. All, pl. 17, Vide Se€t. 439.

5. E. 3. 50. b. 7. H. 6. 38.

Fleta, ib. 6. cap. 67. & 4. Vide
W. 2. cap. 48. and the expoll-
tion thercof, 2. part Initit.

4- L. 2, Dilcenr 51,

Rratlon, lib. 5. trafl, 3. Tleta,
Ith, 6. cap. 7. 14, y. H. 6, 40.
98. E. 3 5. 31. H. 6. Barre. 60,
1o . H. 413 50 k. 3.9. 3. H.
6. 48, o.M, 4. 8. 5. H. 7. 3.
F. N. B. 120 Bral, hb, 4. fel,
a67. 309, Glan, I1h, 1. cap. 8.
2. H. 6. 11. 4, H. 5. Chal.
lenge 153.  Br. Saver, Defl 43,

(Cro. LEliz. 500.)

% perbrief derronry <o pur ceo qu’il fu

. Inlf,

o1, E.

Villenage 47.
33 H. 6. 45. 40.
41 E. 3. Villeme 41, 4. H. 4.
19. t1. H. 4. 34. 3. Eisz. Dyer

)

it

_ﬁuf die.

J L reverfera tiel ut-

_lagarite. Nota, the ori.
einall 1s, reverfera tiel utlaga-
rie per bricfe dreerror (1), and
fo it would bec amended : tor
outlawries mav bee revericd
two manner of wayes, viz, by
plea, or by wne of CrTor.
By plea, when the deten-
dant commeth in upon the ca-

jas utlagatum, <Sc. hee may
by plea reverfe the ﬁupe for
matters apparent, as in re-

E T ausy, fi trel que
eft en  prifon

ﬁz'z‘ utloge i aclion

de  debt ou tref-
pafle, ou en appeale de
robberte, Sc. 1l re-
verfera tiel utlagarie ™
envers luy prouounce,

e,

- AN D alflo, if hee

which is in pri-
{fon be outlawed 1n
an action of debt or
trefpafie, or n an ap-
peale of robberie, &ec.
hee thall reverfe this
outlawry pronounced
again{t bim, &c.

{pect of afuperfedeas, omiflion of procefle, variance, or other matter apparent in the record ;
and yet in thefe cafes fome hold, that in another terme the defendant is driven to his writ

of error.

But tor any matters In faét, as death, i111pt'if011[n§nt, ‘fcrvicc of the hing, &c. he is
driven to his writ of error, unlefle 1 be in cafe of felonie, and there lu favorem witee he

Ny picad 1t.

ut albeit imprifonment be a good caufe to reverfe an outlawrie, yet it muft be by pro-

celle of law in inwitum, and not by confent or covin, for fuch imprifonment fhall notavoid
the outlawrie, becaufe upon the matter 1tis his owne adt,

evident e-

LIS is

nough.

Per briefe d ervor.

For hee fhall haveno writ
of difceit, becaufe the {um-
mons was according to the
lnw of the land, by fum-
moners” and velors, and the
land taken 1nto the king’s

hand by the pernor.

Sect. 438.

AUXY, fi un recove-
rie foit + per de-

Sfault wvers tiel que eff

en prifon, 1/ avoidera
le judgement per briefe
de error, pur ceo que
72/ fuit en prifon al
temps de le  default

Per default.  poante Jo3t, e Bt pur ceo

is a French word, and defalta
1s legally taken for non-ap-
pearance 1 court. There bee
divers caufes allowed by law
for fuving a man’s default ;
as, firft, by imprifonment,
whercot Lirtleton here fpeak-
cthe 2. Per tnundationen
ayuarum. 3, Per tempeflarcm.
ae Per pontem fraftum. . Per
naviginm fubfiradum per frau-
dem petentisy, non emim debet
quis fe periculis of infortuniis
gratis exponere, wvel fubjacere.
O, Ler minorem atatem. 4. Per
defenfionem  fummon:tionis per
legeme 8. Per mortem uttor
nati fi tenens in tempore non
novite . 8¢ potens cffontarns
10. &Y plﬂt‘ffum Mittalur
11. LPer breve Jde
aarrantia drel,

But fichnefle (

que tiels matters de re-
cord ne noyeront celuy
que eft en prifen, mes
que 1ls [erront reverfos,
&Ge. 2 multo fortiori,
1l femble que un mat-
ter en fait, icilicet,
ticf a’f'/z'e;'zt Cwe quant
i fuit en prifon ne luy
noyera,&c. [pecialiment

pur ces que 1l ne pusf-
Joit aler hors de pri-
Jon pur faire continuall

claime, (¢,

be [o artificially counterfeited, that ir cannot be knowne.

toeque added Foooand M., and Rol.

A LSO, if a recovery

bee by default a-
gainft fuch a one as is
1n prifon, he thal avoid
the judgement by a
writ of error, becaufe
he was in prifonat the
time of the default
made, &c. And for
that {uch matters of
record fhal not hurt
him which is in Dri-
{fon,butthat they (hall
bee reverfed,&¢c.gmu/.
20 fortiors, it feemeth
that a matter in fa&,

Jeilicer, {fuch difcent

had when hee was in
prifon f{hall not hurt
him, &c. cipecially
{fceing he could not
goe out of prifon
to make continuall
claime, &c.

as one holds) 1s nocaufe of fuving a default, becaufe it may

Record,

oew prifon al temps d'wtbagarie, added T,and M. and Roh, and in MSS.

(1) A wrtt of error l”'“l“—"'ly |1L‘H, where falfc l”*l!’f'"L"_H I j'.iVCH in any court which is a court of vecord, Tt was fnl'nn:t[V hvltl,
thae, by the common law, no amendment could be permitted, unlefs within the vel y tarm an which the judicial all forecorded was
doneg, I!ur thu COUrts Nnow H”IJW {IF muunduwurr; it any liII‘H.: whilu [hu ]"uif i:g. {h*lu:luhnﬂ,——.‘\ ﬁur Ilnr Turmimilinl'l nf 1|1u f'uj[ ||1u

judzment can only be reverfed by writ of error,

ot the inferior cowrts 1t lies to the Ling's bench and common pleas j—from the

COMon |1l'u:m to ll_u:_ king's beonely=trom the kg™ beneh o the howie of tords, o amend erems in g baift count, ot of jee
cord, it of Lalfe pudgment Jies,—A wiie of crror only lies upon mevter of faue There is no methad of leveriing an ctror on

the determmiation of fadts bur by an artant or i new 1rial,

sce Dla, Comn, 3, vols ¢o2¢, 1030 100 NCBL 2o, g0 ity 20,



Lib. Qe
‘ Record, (1) Recordum, is a memoriall or remembrdnce in rolles of parchment; of the
proceedings and aéts of a court of juftice which hath power to hold plea according to the
courfc of the common law, of reall or mixt actions, or ot actions guare wi et @ mis, or of perfo-
nall actions, whercof the debt or dummage amounts to forde fhillings or above, whicn wee
call Courts of Record, and are created by parhiament, letters patents, or prefeription.

Itis aptly derived of recordari, which 1s to keepe in memorie or record, as it is laid, guod
dicere nibhil aliud oft guam yecordari 3 and 1n the fame fenfe the poet ufeth i, f rite andita recor-
dor. But legally records are reftrained to the rolles of fuch only us are courts of receord, and
riot the rolles of}inﬁ:riour, nor of any other courts which proceed not ficuudum legem et con-
Suetudinem Anglice,  And the rolles being the records or memorialls of the judges of the
courts of record, import in them fuch incontrolluble credit and veritie, as they adinit no aver-
ment, plei, or proofe to the contrarie,  Andif fuch a record be alleaged, and it be pleaded
that there 18 no {uch record, it fhall be tried only by it felfe : and the reafon hereof is appa-
rent, for otherwife (as our old authois fuy, and that truly) there fhould never be any cnd of
controverfics, which fhould be nconvenient. Of courts of record you may read in my
Reports ; but yet during the terme whercin any judiciall att is done, the record remaineth
in the breft of the judges of the court, and in their remembrance, and therefore the roll is
alterable during that terme, as the judges fhall direct ; but when that terme is paift, then the
record 15 1in the roll, and admitteth no alteration, averment, or proofe to the contraric.

If a grant by letters patents under the great feale be pleaded and fhewed forth, the ad-
verfc partic cannot plead anl tiel record, for thatat appeares to the court thut there is {fuch a
record ; but mafmuch as it 1s in nature of a conveyance, the partie may denic the opcration
thereof, therctfore he may plead nou conceffit, and prove in cvidence that the king had nothing
in the thing granted, or the like, and fo 1t was adjudged. But to returne to Lirtleron » What
then ? fhall 2 man that 1s in prifon be privileged from {uits or outlawries ? Nothing lefle ; for
if the tenant or defendant be in prifon, he fhall upon motion, by order of the court, be
brought to the barre, and either anfwer according to law, or clfe the fame being recorded,
the law fhall proceed againft him, and he fhall take no advintage of his imprifonment.

A multd fortiorl. Here is an argument, 4 minori ad majus, and the force of our
author’s argument 1s this: If a man in prifon fhall not be bound by a recoveric by defauit
for want of anfwer in court of record in a reall aétion; which is matter of record (the height
and ftrength whereof hath beene fomewhat touched) & mwlto forsior:, a difcent ;

in the coun-
trev, which is matter of deed, fhall not for want of claime binde him that is in prifon. And
as the argument a minori ad mapxs doth ever hold (as our author hath aircadie told us) affir-
matively, {o the argument & majori ad minus doth ever hold negatively, as our author here

teacheth us : und the reafon hereof 1s this, guarf in minori ‘Uﬂfﬂt, walebit in majﬂrf; &f gnad 17
majort gon valet, nec valebit in minori,

Pur ceo que il ne poit aler hors de prifon, &c. By ehis it appeareth, that a
man i prifon by procefle of law ought to be kept in falvd et aréld cuffodia, and by the law
ought not to goc out, though it be with a keeper, and with the leave and fufferance of the

gioler : but yet imprifonment muft be, coflodia, et non paena 5 for carcer ad bomines cuflodicndos,
nou ad punicndos dari debet.

Sect. 430.
FHOR S du royalme,

(id ¢ff) extra yeguum 3 as
much to fay, as out of rhe
power of the king of En-
gland, as of his crowne of En-
glind : for 1f aman be upon
the {ea of Encland, he 1s with-
in the kingdom or realme of
England, and within the li-
geance of the king of England,
as of his crowne of Iingland.
And yet altum mare is out of
the jurifdichion of the common

law, and within the jurifdie-
tion

LN mefine e man-

ner 1l femble,
low home cff  lors
du royalme en for-
vice le roy, pur be-
Joigne del royalme, fi
ticl * bome fort diffeifie
quant il eft en fervice
le roy, 4 et le diffei for

LT

morufl féi/re, le (/ﬂr ee

IN the fame maner

1t feemeth, wherea
man is out of the
realme in the king’s
fervice, for the bufi-
nefle of the realme,
1f {uch a one be diflei-
fcd when hee is in
{ervice of the king,
and the difieifor dieth

® fome not in L. and M.
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Glanvil, b, 8. cap. 8.
hb. 3. fol. 1 56.
emio & cap. 27.

Braflon
Britton in pro-

Cicerg,
Virgl,

Pl.Com.%9. b, Mich. ;,:.&B.Eliz.
Dier g2,

17. E.3.49. 37. H. 6. 21, b,
11. H. 4. 26. b. 21, H. 6. 34.
Error, Br. 93. 7. H. 7. 4

19 Afl. 7. lhb. 4. fol. 5o. in
Rawlin’s cafe. Glaavil. 1tb, 8.
cap. 8. Brafton Iib. 3. fol. 156.
Britton cap. 27. lib. 6. fol 11.
Ientleman's cafe, and 30. 45.
Iib. 7. fol. gn. lib 8, fol. fu. b,
and 67.a. 7. H. 6. 28. 19.H.6. g.

(Doc. Pla.307. 308. 1. Leo. 65.)
18.Eliz,Dierg-g 3. Mas.Dr,12ag.
Pl. Com. 232. Scignior Berke-
ley’s cale.

16. H. 7. 11. b. 22. H. 8. Re-
cora. Br. 65 19. H. 6. 4.
3. Lliz, Dier 187, Lib. 6. fol. 15.
IEden’scale. Mich. 31. & g2. El.
Rot. 365. In Bankele Roy, in-
ter Eden,& Franklyn,& Browne,
(4. Rep. Hind’s cafe.)

7-H. 6. 38. 8, H. 6. 16. Vide
Sedt, 418,

6. R. 2. Proteft. 46.

Vide Sefl. 198, 440. 441.

(Cro. Car. 365. . Rep.  Cone
{table's cafe. 1. Roll, Abr, 528.)

b et le diffeifor moruf feifiey le diffeifec efleant en Ie ferwvice le roy, not in T and M,

(1) The puhlic records of the kingdom are confidered to relate to the proceedings of the houfus of parliament, the court of chancery

the courts of common law, or the revenue.

A general table of them, dittinguithed under thefe different heads, is to be found in the

appendix to the veport from the commiteee appointed to view the Cottoninn library.  Sce the report and appendix, page 183, The

rolls or records of parliimment have been pub

diate mfpices of the houfe of peers. Thisextenfive and laborious undertaking is exccuted witl the greateft accuracy @ n

A part of it was the wor
Moranty all the reft was completed by My, Aftle, the keeper of the records in the Tower, and Mr, Topham, of Lincoln’s-Inn,
It thould e ohferved, that the proceedings of the legillarure till the reipn of Edwivd J. were excecdingly ivregular, I}lul preatly dea
They are fometimes penned fo ag to appenr to come from the king alone ; fometimes as ifued
the king and lords ; fometimes the aflent of the commons 19, and fometimes it is not, exprefled j fometimes the authonty

no common fhare of antiquarian and diplomatic lenrning in the gentlemen concerned in it,

My,

ﬁ:t‘.iivu in |lni!’lt uf rnl'lll.

ifhed in the courfe of his prefent majefty’s reign, in fix volumes folio, under the imme-

‘n'u-i'u ppofes
< of the late

‘luintly by
or palling
he



Lib. 3.

8. H. 3.
Rot, Pat. § g. I, 3.
15. H. 3.

Temps M1, Avowrie 1. Rot.
Vailcon, a2, E. 1. m. 8. 1l
23. E. 1. 1. pars Pat. 10 k. 2.
8. E. 2. Corun. 3gg. Stanf, 'L

Coson. 51,

Vide Scdl. 6y5.

‘Hob. 212.}

. Cont. Claim: 13-

Braét. lib. 5. [ol. 436.

Bra&. lih, 5. fel. 436, b, & 163,
B, fol, 1. 2100 217, Fht,
hle 6. cap. 520 530 13 1L g,
Triall 6, o. 11 4. 3. a0 1L G,
Yarvorws, 3. 100050 20160 g,
20, 1. 8, wape 18, 5. & 0. Ll G,
Cap. 11,

ik 6";“ :I{lllul]l iﬂ lu

—— [ e—

foe claflisy archubalaffus : and

P e b IR e R s e L

Cap. 7. Of Continuall Claime. Se&.:44io;

tion of the - lord admirail, {’ﬂi’fz"ff e o ﬁ;r- fcifed, &c. the dlﬁelfec

whofe jurifdiction is verican- <. : . c s
tient, and long before the Tice le 7oy, que tiel beingin the king’s fer--

reigne of lﬁd-w}rfff thC_t{’titd, difvent ne grieve- vice, that {uch difcent
ws Jome wave luppoted, 8 gt e diffeifee s mes {hall not hurt the dif-

may. appeare by the lawes / i o
of Olerom, (fo culled, for that  pur ceo que 1/ ne puif~ {eifee; but for that hee

they were made by kg f7 /s farre continual could not make conti-

Richard the firtk when he was . ey e _ ,
there) that there had beene claime, * 1f femble @ nuall claime, it feemes

then an admirall eme out of - oy gy quant i/ ¢ to them, that whenhee

minde, and by many other un- : \ ) :
ieat records in the reignes of V€L en Bngleterre, commethintoBEngland,

Henric the thivd, Edward the 7] post enter furI'bheire he may enter upon the
firlt, and Edavard the fecond, 7" y; eifury&c. Car heire of the difieifor,

15 moft maniteft, o .
See hereafter 1 another Z‘Jf‘/ /50??2:5' r‘:."ucrﬁmmz &C. FOI‘ 1UCh ad N1AN

cafe, which Litilrton put Wy t)yuprie t pronounce fhal reverfe an outlaw-
hus chanterof Remitter ; there . :
he fith, oufler le merc, be- €RTers luy durant le rie pronounced againft
}';i]“‘ the 1“-‘“(% Tliﬂﬂ areat  pemps que 1/ fuit en him during the time
oflicer 1 the daxon language s _ | -
i< called Aen mereal, (7.e3 over /ejerv{(:e /e 70y &e. tl_mt Jhee was 1in the
il the fea, prafedes maris, ergo, a multo for- king’s fervice, &ec.
. - * i N b " -
- 3 3 g =" .
[ CLeubeiaye s W tiorl, avera aid et thf.ii(.')l 7 ﬁzzz./z‘ajartz
the admiraltie wus called cuf  2Bdempnitie  per la ori, hefhall haveaidand
todia marine dnglie, ov mari- oy en [auter cafe, indemnitie by the law

timee Anglice. % .
1 ol .y 2
Andnotc Littleron fuith not, Cs 1n the other ca [L, &c.

h('}'ﬂnd the ft':l, O extira yﬂmuﬂr mrzr:'d, for a man reperq may be intte gnaﬂmr ?Harfa, and yct

; out of the realme of England.  But jutra lg:mn;ar maria, Or extra,1s taken by conftruétion 1o
| be within the realme of England, or the dominions of the fame.

But here a queftion may be demanded, What if a man be out of the realme, and a reco-
veric 15 had againft him in a preceipe by default, whether fhall he aveid it in a writ of error,
as well as he (hould doe the outlawrie, or 1f he had beene imprifoned at the time of fuch re-
coveric by default ¢ And 1t feemeth that he fhall not avoid the recoverie, for by that meanes
aman might be infinitely delaved of his freehold and inheritance, whereof the law hath fo
great a regard. And few or nene gee over, but 1t is either of their owne fiee will, or by
fuit, for what caufe focver; and ke 1s not in that cafe without his ordinarie remedie, either
by his writ of higher nature, or by a gwod ef deforceat.  But outlawrie in a perfonall aftion
fthall be avoided in that cafe, guia de minimis non curat lex, and otherwife he thould be without
remedic. SeeSection 137, and note the diverfinie betweene that cafe of the imprifoniment, and
this of being beyond fea.  And Lirddeton putteth the cafe of imprifonment, and omitteth the
being beyond fea here : netther have 1 feene any booke to warrant, that he that is beyond
fca fhall in this cafe avoid the recoverie by default.

A r .
[un ‘/t’f"‘UIC'L’ le YoYe Dralfon fheweth, thuat the exception of being beyond fea is,
quia fuit in fervitio domini regis ultra mare, wig, apad talem locum, and that cafe 1s cleere: hut
yvou fhall heare the opinton of Bradon m the next Seclion, where hecis not in the fervice of

the hing.

SeCt. 44o0.

[ ]fnl:)icngmllifitz:g ]t.-fl‘f / T E M, auters ont A LSO, others have
“ | ' dit, que fi afcun faid, that 1f a

gland s agreeable  with
Lattleton, and the law at ./0”“ [JQ}“J‘ (Z_’H ?'0}/(?/})16, man bee out Of tIlC

this duy., So as it s ane : .
{E)L‘ﬁr;;/}mj (:’f”!:‘:f*:' S coment que il wue foit realme, though hee

Satwy etiam quis quod clamenn il ‘/;:'J“D!-L‘{:’ le 70Y, /Z bee not 1n the lcing_;'s

Licd

and MLoand Rol, 1 revient, T, and M, 1 que off wdded T, and M.

e o
il il g el ———— i g W m— - r P—

s p— ‘b

the a8l 15 mentioned 5 and fometimes the afls are inthe form of charters.—"The firfl {fummons of the Lndghits af fhinves to parlinment,
extant on tecond, is an the qgyth vem of Hemy T —"Uhe firit tegulir fummons doetted to che therifi for the clection of cwizens and
bureetles, s m the 2 3dof dward Le—Tadat reipn the proceedings of the legflature aflumed wonore regrulin foom; but far removed from

thut in whieh they appear ot prefent.

The confent of the commons to the levying of taxes for the knng pave theny mear werhte “Vhey

took advintage of thiy chroumibance to obram a remady for the gricvances they lad to complain ofi—Ln (he reipn ol Idwind L the

mode of prefenting o

et petitions, aud of recaving theiy anfwers, was regubndy pradlifed.  TE g perition and the antwerto it wereof

fachy o natwre as to requite an expreds and new provinon to be made for i, the king, with the nflittance of iy counal wnd o the judpes,
framed, from fuch pentton and anfiweran adt, which was ufually entered on the Batute volly but 35 an exprefs ind new provilion waore
not requned, the petinon atfelband thie Ry andeoarto i vore entered onorthe padiomnont voll, and thien uloally thied an ordimanee,
ve= Altcvatyons and pnpnovementy praduwadly took placcy b ot wa not tal the serpn ol Henry VL that thele peations of the connmons

weie reduccd, mthe i mtanee, to the body ol the bulls




Lib. 3.

tiel  bome  efteant
bors de le royalme
eff d:ffesfee en terres
ou tenements deins
le rayalme, et le dif-
Jeifor devy [esfie, .
le diffeifee  efieant
bors du royalme, il
[emble a euxsque quant
le diffeifee vient deins
le rovalme, que 1/
poit * enter fur I'betre
le diffeifor, et ceo fem-=
ble a cux per deux
caufes. Un eff, que
celuy que eft bors du
royalme ne poit a-
ver conufans del dif-
[eifin fait a luy per
entendement de ey,
nient pluis que chafe
fait bors du royalme
poit eftre try deins le
royalme per le fere-
ment de 12.+% et de
compeller tiel home per
la ley de faire conti-
nuall clatme, lequel
per Uentendement  de
le ley ne putt aver
afcun notice ou ¢o-
nuyfance de tiel diffei-
Jin, ceo ferra incon-
ventent, et nofincment
quant tiel diffeifin eff
Jait a luy quant il eft
bors du royalme, et
auxy le morant fi1fle
Juit quant 1l fuit bors
di royalme: car en
tiel coge 1l ne poit per
mul poflibility  folon-

que conmon projunip -

Of Continuall Claime.

fervice, if fuch a
man being out of the
realme be difleifed of
lands or tenements
within the realme,
and the difleifor die
feifed, &c. the diflci-
fce being out of the
realme, it feemeth
unto them, that when
the diflcifee commeth
into the reaime, that
he may well enter
upon the heire of the
dificifor, &c. and this
feemeth unto them
for two caufes. One
15, that hee thatis out
of the realme can-
not have knowledge
of the difleifin made
unto him by under-
{ftanding of the law,
no more than that a
thing done out of the
reaime may bee tried
within this realme by
the oath of 12. men;
and to compell fuch
a man to make conti-
nuall claime, which
by the underftanding
of the law can have
no knewledge or co-
nifance of fuch diffei-
{in made or done, this
(hall be inconvenient,
namely, when fuch a
diffeitin 1s done unto
him when he was out
of thereahime,and alio
the dying feiied was
donec when he was out

tion farre continual of the realme : for in

alaune

mes auter-  {uchcalehe maynotby

¥ bien added in L. and M. and Rol,

(1) Aveference was made in a former partofthis werk to this plice for fome obfervations on the diffcrent points of Inw arlfing on
the doftrine of the Forr Seas, So far as wt leads ro an enquiry into our deminion of the fra, citcumflances ol a public nature pow
et which make it amatter of toomuch importance ind deliciey to be treated of heres In the note veferring to ths patlage, fue Philip
of the feas is mentioned with great conmmendation,

Medows's treatife on the dominion and Ihx'crmgnti/
s note i his lordthip’s own hand=wiiting,

f:”‘mcl!j,j belongzed ta lord chief baron Parker, hast L

teatie ;5 and thouph M, Selden's Mare Clarefienr is 0 lenmed and mpremious woil, and wall be ever populir switly Eophithmen, vt
or adcentaining the Timits of the (e feumn to me to be foundod on more fohid and l”"“"-i'h"”“‘,i leatons Ly n
ll. ]‘-IHH lJL:L'H H| {:r}!nlil:tin[ SIRILET IS IIIL‘ lL'il'l'Hl‘l.l, l]hll 11 l‘tll‘ trcatifo d
i Ty of win and peace, norcpand s hadtotheintermediate ime beiwpeen the commence ment of foplelite s
i afluad qoar, Thofe whole ftudies may Jead them to conteler dhat fubseel, will hew wirh preafre that the late
whofe coudition and clatlic talte are well known, leht belund oy inomanufenpt, an cegant and aceuiite

65

4 y s
e hialin Nedows's rules

N Selden has oflered in Bis book, T, Tharbeer, 1gth Sept, 1.

which have been wiitten on t

dde Jure dpergedti Belly,

-

non appefuerity ut fi tois tem-
tore litigii fuit wltra mare qud-
cunque occaftone. And this 1s
alfo agrecuble with our yeare
bookes. (1)

Nient pluis que chofe

fait bors del royalin poet

efte trie deins le royalm

ter le ferement de r12.
And in this rule of law there
is warlly and truly put by
Iindeton, thefe words (by
the oath of tevelve men) mean-
ing by ajury, For by certi-
ficatc a thing done beyond
fea may be tried, as Little-
ron hinfelte, Sef. ro2. hath
fct downe. And sll matters
done out of the realme of
England concerning war, com-
bate, or decds of armes, fhall
bee tried and termined  be-
forec the conttabie and mar-
{hall of England, before whomn
the triall 15 by witnelics, or
by combate, and theirproceed-
g 15 according to the civill
law, and not by the oath of
twelve men, as Licicton here
{peaketh.

This rule here rehearfed by
Littleton, 15 worthy of cxpli-
cation. If an alien (for ex-
ample borne in France) bring
a reall aftion, and the tenant
plead that the demandant 1s
an allen borne under the obe-
dience of tge lkrench king,
and out of the leigeance of the
kine of Encland; thall tars
caie want triall, becaufe tic
matter alleaged 1s out of toc

realime 2 then by the fiction of

this plea, no demandant fhail
recover; thercfore 1n this calc,
the demandane  fhail  reply,
that hee was borne at fuch a
place in - England, wirhin the
king’s leigeance, and here-
upon a jury of 12, fhall bee
charged, and 1f they have fui-
ficient evidence that hoe was
borne in IFrance, ovin any o-
ther place out of the reaane,
chen thall they finde, that Leg
wias borne out of the kine's
alleareance, and 1f they have
(ullivient evidence that he v
borne in Lupland, ov frelaas
or Jernfry, or fefey, or clic-
where within the king’s obe-

dience,

Sect. 440.
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42. F. 3. 2. & 3. Vide $e&. sne,

(Ant. 54, 3.)
(4. Iofl. 193.)

t. Hog.cap. 14 13- Hoqo Lo
48. K. 3. 2. & 3.

(Doc. pla. 20g.)

e, Fooa. averment. 34. 27,
AllLag. 32. H. 6. 25 15 E. 4.
14+ 7- 1. 0. 145 1., i 3. 4

6. 1.7, 6. 7. 11. 7.8 . N L.
ceae Al g B
mod. g3 120 By b, 55
Jale, 7 {ul. «b. 27, Calvin's v afe
Li. 6. . g7, Duwdald's cale.

I &'e, added in L. and M, aud Roh,

A copy of this wank, which
U has 1s oomoll curous and excellent

s ot .

1
trouttie lh, entitivy,
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Lab. 3, Cap. 7. - Of Continuall Claime: . Se&t. 440.

(7. Rap, o6, 27. Calv.ca&-.)

[ty

- Rooo.tnialls 340

{7 35- H. 8 cap. =

.ffta;,III':mrd. pl. cot. go.
{Cl‘u. Cill'- 332*)

[a] aa. Eliz. cafe Oruike.

0} 34. Eliz. cafe-de Siv John
f’Fh}IS.

F‘] Mich, 10. & 20, Eliz. Dier
3511.

(v, H. 6. 8.)

48- E. 5030 11, 1, 7. 16,

2 R- 3. li.-

{1. Roll 532, Hob. 11.

4. Infl1 g8, 140, 141. 7.Repagaa,
Sid. 367. Lut. 700. 710. 950.)
Palch, 28. Eliz. in aétion de co-
venant inter Evangelift-Conltan-
Ane pl. & Hughpyn defendant
in the king’sbench, Li. 6. f 47.
Dowdale’s cafe. Vid.g2.H.6.25.
48. E. 3 3. 11. H.7.16. 2, E, 1,
lihligatlnn 1 5.

(2. Cro. 76. Sid. 238. -Hob. 11.)

Entendement de le ley.

Vide6edl, 260,

dience, they fliall finde that he ?}?Fﬂfﬁ?‘?"af.fﬁffif’ldfy:' pombllltie after the

wis  born within  the king’s . . - : .
leigeance., And this hath ever /C'_Z/E’ﬁ’ j&’ﬁ‘ deins [e common prelump-

beene the pleading and man- r@/{;/ﬁn‘ al Z‘E’JHPJ‘ de tion make continuall

et of triall in that cafe. : ]
uer of triall in that cafe, And ) differfin, ou al claime; butotherwife

{o 1t 15 in the cafe that Lirske- . ) . :
ton2 here putteth, 1if a man, in z‘emps ael morant del it thould be if the dif-

avoydance of a fine or a -dif- *d{/ﬁ’gﬁﬂh {fei{ee were within the

cent, alleage that hee was out : .y
of this realme in Spaine, at the realme at the time of the dlﬂélﬁn, or at the

time of levying of the finc and  ¢yme of the dymg {feifed of the diffeifor.

at the time of the difleifin and
Adifcent, the adverfe party may alleage that he was at fuch a place.an England, &c. whercupon

iffue {hall be taken, and then in evidence he may prove that he was out of the realine, &c. which,
upon fufhcient cvidence, the juriec ought to finde, Andin both thefe cafes and the like, ina

fpecial verdit the jury may finde that he was borne beyond fea, or was beyond fea at that

time, &c.
The ftatute of 25. E. 3. de proditionibus doth declare, thatitis treafon by the common law

to adhere to the enemies of the king within the realine, or without, if hee bee thereof prove-
ablement attaint of overt fact, and that he fhall forfeit all his lands, &c. A man muft not
unagine that fceing by the coinmon law declared by authority of parliament, that adhering
to the king’s enemies without the realme, 1s high treafon, and that the delinquent may be
attainted.thereof, &c. that this thould wanttriall, for then the judgement of the common law,
and declaration of the parliument, fhould be illufory, which no well advifed man will thinke in
a matter of {o great confequence.  But certaine 1t is, that for neceflitie fake, the adherencie
without the realme muft be alleaged 1n fome place within England.  And if upon evidence
they thall finde any adherencie out of the realme, they fhall finde the delinguent guilty. But
moft commonly they indited him (if he had lunds) 1n fome county where his lands did lie, that
were Lo be forfeited ; and this, as appeareth in our bookes, was the comxmon ufe. And fo itis

.declared by the ftatute (%) of 3¢, H. 8. and that it {hall be tried by twelve men of the countic,

where the king’s bench fhali fit, and be determined before the juftices of that bench, or elie
before fuch commiffioners, and in fuch fhire of the realine, as thall be affigned by the king’s
mnajellie’s commiffion, and this itatute for this point remaines in foree at this day, and fo it was
refulved [a] by all the judgesin my time, @iz, in 33. £z, in the cafe of Orurcke. And am o

Al 540 Zliz, in fir Fobn Perot’s cafe done in Ireland, for thatis out of the realme of England,
and the cafe [c].an Mich, 19. €5 20. Eliz. was utterly denied, and fiv Chriflopher Wray himfelte
(who 1s fuppoled to give his opinion in that cafe) protefted that he never gave any {uch opi-
nmon, but did hold the contrary. When part of the alt, efpecially the originall, s done in En-
gland, and part out of the realme, that part that is to be performed out of the realme, 1f iffue

‘be taken thereupon, {hall be tried here by 12. men; and thofe twelve men fhall come ont of

the place wherce the writ is brought. For example, (which ever doth illuftrate) 1t was cove-
nanted by illdﬁll?ll‘t", by charter party, thata fhip {iould fayle from Blackney haven i Nor-
folke, to Muttrel in Spaine, and there remaine by certaine dayes.,

In an action of covenant brought upon this charter party, the indenture was alleaged to
be made at Thetford in the county of Norfolke, and upon pleading, the iffue wus joyned,
whether the {aid flip remained at Mutirel in Spaine by the faid certaine dayes. And 1t was
adjudged. thar this ifue fhould be tried at Therford, where the altion wus brought, becaufc
therc the contract tooke his originall by making of the charter partie, and fo hath 1t beene
often adjudged 1n fuch hike cafe. |

An obligation mude beyond the feas may be fued here in England, in what placce the plain-
tite will.  What thenifit beare date at Bowrdeanx in France, where fhallit be'fued 2 And an-
fiwer 1s made, that it may be alleaged to be made in guodam loco wocat’ Burdeans W France,
i Jflingron in the county of Middiefen, and there it fhall be tried, tor whether there be fuch
a placein fflington or no, is not traverfuble inthat eafe.  Thefe J}rz:ints are neceflary to be
knowne in refpect of the varicty of opinions in our bookes.  And of thefe thus much fhall

i'uiﬁf:f', and now s Littleton wnf*rhy to be heard.

Por entendement de le /fj/ Fidey for intendement of law, Sed. 99, 100, 110. 293,
377+ 393 406. 307. 402, 463, &\ 430

Ceo /t’)'?”(l mneonveniclil. Here alfo, as hath beene often find, appearcth, that argu-
mentum ab inconvenients, 1s ftrong n Liw, .

Auterment eft fi le differfoe futt deins le royalme al temps del differfin,Se.

So as it a man be difleifed before he goeth over fea, or conincth into the realme aguine be-

Jore the difeent, the difeent thall tike away s entrie,

| Sedt.



Lib. 3.

[J N auter mat-

ter s .allege-

ont pur prover que

devant le flatute fait

en le temps de roy E. 3.

an. ¥ 34. cap. 16.

de fon raigne, per

quel  effatute  non-

clarme ¢ft oufle, &Ee.

le ley fuit tiel, que fi

un fine foir levy de
certanie Icrres ou le-
nements, — fi  afcun
que fuit effiange al
fine avort droit & aver
ef  recover  mefmes
les  terres ou  tene-
ments, il wme venuft
et fift fon claime a ceo
deins l'an et le jour
procheine apres le fine
levie, il ferra barre
a fouts jours, quia
dicebatur, finis finem
litibus  1mponebat.
Et que la ley fuit tiel,
i eft prove per ['efla-
tute .de Weflammnfler
2. De donis conditio-
‘nalibus, Jox i/ ¢ff parle
que fi_fine foit levie de
les tenements en taile,
e, quod finis ipfoju-

refitnullus,nec habe-
ant hweredes, aut illi
ad quos {pedtat rever -
f10:licet fuerint plena
xtatisin Anghid, ctex-
tra prifonam) necefli-
tatapponerecclameum

loum, - &c. Jfint ceo

Of Continuall Claime.

Sect 441.

ANOTHER matter

they alleage for a
proofe that before
the flatute of king
Edward the Third,
made the 34th yeare
of his reigne, by
which ftatute non-
claim 1s ouited, &c. the
[aw was {uch, that if a
fine were levied of
certaine lands or te-
nements, 1f any that
was a ftranger to the
fine had right to have
and to recover the
fame lands or tene-
ments, if he came not
and made his. claime
thereof within a yeare
and a day next after the
fine levied, he f(hall be
barred for ever, quia
diccbatur quod finis fi-
nem  lztibus 1mponcbat.
And that law waus
fuch, 1t is proved by
the {tatute of Weit.
the 2. De donis conds -
ticnalibns, where it is
{poken if the fine bee
levied of tenements
oiven in the taile, &c.

giod finis ipfo jure fif

nullus, nec babeant be-
redes, aut ilii ad quos
Speciat reverfio (licet ple-

nee cetatis fuer:mt 1n.A4n-
glid, et extra prijonam)
necelfitarapponereclame-
um funim, Soeitisproved

14 cap, 16 notin Looand N hor Roh.

(1) Everv pat of the law relating to fines and common recoveyies has been flated and explained by M
vpon thof ‘}'l'l*‘l'l‘n e anner that equally secommends them 1o the fludent, and the mofl learned and experienced r:;mh-
tiotiers. Bolides the abligations which the Fditor has ro him upon this account in common with the reft of the profifhon,

E R E 'it appeareth,
what the c¢ommon
law was betore the {aid fta-
tute, tor non-clayme upon
a fine levied, But now fince
Littleton wrotc, l}}' the ﬂ:l-
tute of 4. H. 7. five ycares
after  proclamations  madc
upon the fine are given to
him that right hath to make
his claime, or purfue his
action, where the common
law gave him but a yeare
and 2 day. But this {la-
tute of 4. H. 7. extends only
to fines, and not to nun-
claime upon a judgement
in a writ of right, and there-
fore the fud ftature of
34. £ 3. herve crted by L/o-
tleran, which ouiteth no:n-
claime only to fines levied,
extendeth not to a judee-
ment in a writ of rizht at
this day, and cherefore the
common law 1n that cale
remaineth to this dav, w/z,
that cluime muift bee made
within a yeare and a day
after judgement. Alfoif u
fine be levied without pro-
clamations, or without 1o
many as the law requireth,
then the ftarute of non-
claime doth extend to fuch
a fine.

Dicebatar  finis,
quiafinem litibus impo-

nebat. (1) Here you may
obferve the ctymologie of
a4 fine. And herewith a-
crvecth [a] antiquity @ Fin/s
1w dicitur finalis  concor-
diay quia fmponit finem liti-
bus.  And aiter the exam-
plc [#) of Litleton, it is
cood to fearch out the ety-
mologie or right derivition
of words ; for IEnOralis fern -
nis fgnoratur ¢t ars, as hath
Leene often obferved tnother
places.  Aund the civilians
call this judiciall concord,

.

SAf
I & notin L.and M. nor Roh.

Sect. 4471.

262

84- E. 3. cap. 16.

(Ant. 254. b.)

4. H. 7. cap. 24.

Sce as wejl this flatute as the
flatute of go. H. 8. cap. 36. well
expounded 1niny Reports,
Lib. 3. fol. 84, Bg, &c. cafedel
fines ner toum.  Uib. . fol. gy,
g7. 1 Shelleye’s cale.  1ib, o,
tnl. 3. Bingham?’scafe. Iib. 8.
foo!, 100, Lechiora’seafe. Lib, g.
fol. 110, 140, 111, Besnmond's
cafe.  Iib, 10, fol. 49. b, Lam-
pot's cale, and «g a. lib, g.
fol. t 50 106, Marparct Pode
aur’s cafe, Db, 50 10l 124,
Satfvn’s cafe. Iib. 100 66, g7.
Stvinnur’s cafe. Libo 8 40, ~2,
Grofloverseale, hib, 1. fol, g,
71. 8. Pl, Com. w Smith
atal Stapl, cafe, and in Stuwe’s
c.le, and Howel's cafe, and
Glensill lio 13, cap. 11, Braét.
a35. Fleta, hb. 6. cap. 53
Brit. 216.

(¢ TI. =, c. 24, 32.H.8.c.36.

:.j-. (..:IU- lUla iuﬁ-;

[«? Glanvil. Tih. 8. cap. 3.
B.aft. hb 5. fol, 435,
Flewta, b, 8. cap. 51, 53

[4] Etvmnlogies. &ee,
Hful- S €1, “4. 1A 19 AT
S20. .

el

A & 2l
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Lib. 3. Cap. 7. Of Continuall Claime,  Seft. 442.

Licet fuerit plene prove, que [fi un e- that if a ftranger that
atatis in Anglia, et ex- flrange home que a- hath right unto the te-
Ira prifonam. Inthisa& Voit droit a les teme- nements, if he were

of 13 K. 1. De donis conditio- ypopte, 7] fuit hors out of the realme at
nalibusis onc omitted, who 1s

added in the ftatute De mo- @¢ royalme al temps the time of the fine le-
do levandi fines, viz. ot fanae me-  de/ fine levie, &c. n'a~ vied, &c. fhall have no

. . ' * | v t f . L
{c] Pl Con, Stowel's cafe, 359 i-':;f“' no[" :L)qulle;e erélfc:{:;:’;;- vera dammag ey COMENRT dammage, thOl’lgh that

claime at the common law, guez'/ ﬂeﬁ/Z _/5?2-6‘/625??26’, hee made not  his

as fome have {aid, becaufefhe - : .
had & hufband that might &c. coment que tiel claim,&ec. though that

.%rg&nn,}ib. 5.ﬁfni]435. tmake claime _for her. But ﬁﬂﬁ’ fm‘f marter df.’ ﬁlCh ﬁne was Imaftter
Fles, 1ib. 6. ca. 53 yet Bradlon fatth, liem excu- yorord s per greinder of record : by greater

f & [ub petefiate wirt ‘ .

ﬁﬁﬁiﬁir g;;f petfateviri o fon i [femblz a eux, reafon it feemeth unto
“appofuerit licet mittere poflity,  gue un diffesfin et dif~ them, that a diffeifin
;‘;idnf“c;f_‘; er%;fm;‘“i;“ gf cent que ¢ft matter en anddifcent thatis mat-
Jin's cale. But Fleta faith, Ex- fast, ne iffint trope terin deed, fhall not fo

;‘jfﬂ{ffﬁf;?"f’””ﬁ;;f‘:{if;‘:fﬂigj greevera celuy quefuit  grieve him that was
eriy peyr viruls i 740 . . . -

o me, apporiere clameum. Qtffesfie quant i fuit diffeifed when he was
Allo they 1n roverfion or re- bors du royalme al out of the realme at
. 4 . 4 t . " a » » .
et SXREe Ry TP S temps de diffeifin, et the time of that diffei-

eltate of frcehold were barred
by the common law ; and yet auxy al temps que le fin, and alfo at the

they could make no claime, J-75 7 , AN . - -
becaufe, as hath beene fuid, 1t dfﬂc;jgr 7!?0?"3{# /gz' ume that the difleifor

belongcd to the pﬁrticulur to- ﬁc’, E.‘)DC. 7205 gﬂfi’ 3/ dlﬁd fei(ed, &C. but

nant, and not to them-becauie —pro post enter, nient that he maywell enter,
their entry was not lawfull ; . ) hflandi fuch
avhich was one of the princi- cwzz‘rﬂ"mﬁf Zz¢ g/-'- notwithiian ing 1uc

Btat, de anno, 13. E. 1,

pall caulos of making of l':hc cents * difcent.

{aid ftatute of 34. £. 3. which
4. Ho 4. €. 24. oufted non-claime. But thefc cafes of coverture, and of them in reverfion and remainder, are
32} Hﬁ 8. *'-'é ;5- now without queftion holpen, and juft provifion made for the faving of their rights and
=.. Loft. 516.

:titles, by the faid flatute of 4. Fl. 7. as by the find act appeareth.

Sect. 442,

ARRAIGNE unaf- JTE M, quere £ A LSO, inquire if
Jife. To armigne the bome [ort diffei- man be diffeifed,
hn'lﬂ-}{c 1§ to Ciluﬁl‘ tllﬂ tenant ﬁ{"’ ez‘ z'/ dr}ﬂa?:g-;zze 7472 and he arraignc 1n ﬁf—.

to be called to make the » P . . . e
plaint, and to ;'i-:l' the caufe ‘?ﬂ*"ﬁj envers le dfﬂ”" fife agalﬂﬁ the difiei-

in fuch order us the tenant ]0}“, el /,{!5 7".{’(:08'?22'2‘9;‘3 for, und the rccog_

(may bee enforced -to anfwer , , ’_ . 2
thereunto ;3 and 1s derived of de le (W/E + chaun nitors of the affile

the French word arraiguer,  ta pur le plaintife, et chante for the plain-
which hgmificth o order o fus 73 flies d' affife voyle  tife, and the jullices of

fet tn rieht places An ar- . . . .
ruig;nmcrﬁ: islihmctimu cil- {/Zﬁf ﬂdw{'/{” dﬂ' lour am[e Wlll bee adVlf-ﬁd

led anattitution, of the vevbe - sydoment, tanques al of their judgements

aflitno, compounded of ad : A .
ﬁfd _/l'::trrm, tllult 18, to 111:,1‘:; Pro“"/‘”‘j"” (‘Iﬁ/ﬁ', &e. untill the next affife,

or fet m order one by ano-  ¢f 0 1 */r,’ dﬁ’).’ft‘?i‘l‘zlf?“.f &JC. and 1n the mearec

there  In the fame fenfe that g, 22705, 1 L TN T
.ittleton here ufeth ity it is e diffeifor moruft fei- feafon the diffeifor di

Aafed  when an appeale 1 /fr.’, C‘fc.ﬁ/r.’ dl.f‘/z'ff.t Cth fﬁiﬁ:d, &C. yt:t thf:
awl

¥ &e. vdded in L, and M. aod Roh, c chaanmta—chaunieronty i Loand M. and chamseront in Roh. 3 Jenot in L, und M.



Of Continuall ‘Claime.

arraigned, both which are ar-
ratgned tn French, but entred
mm Latin,  And it s to bee
ubfcrvcd, that Littlren {aith
l‘;c_l‘u arraigne u2 afffe, and
fasth not that the tenane is
arraigned ; and {o of the 1p-

Lib. 3.

Aol alife ferra ® pris {aid fuit of the aflife
en Jey pur le dit dif- fhall bee taken in Jaw
feifee un continuall fprthe dificifee a con-
claime, entant  gue tinuall claime, 1nfo-
aul default fuiz e¢n much that no default : ’

fy > . was in bim, fec. Dl ot e

faid to be arraigned, but merely at the fuit of the king, upon an enditement found acaintt
him, vrother record wherewith he s charged.  And tiere the arraignment of the pnfoner
15 to take ovder that he appeare, and for the certainty of the perfon to hold up his hand,
aud to plead a fufficient plea to the enditecment or other record, whereupon they which fol-

low for the king may order]y proceed.

71{/&’1{.‘6’5 d'dﬂ-"ﬁ’a Juftices of affife are afigned and conflituted by the king of the
judgces and fages of the law, :uu.l* arc calied jufuices of affife, for that the writs of aflifc of
wovel diffefing (Which m foriner times were accounted fefina remedia, and very {requent and
commoit) were returnable before them to be taken in their proper counties twice every yeare
at the leatd, whereupon they had autharity to give judgment and award {eifin and execution :
and ther«fore both for the number of them in times paft, and for the greater authority they
had then as jufhices of #iff prius (which was to trie Hlues only, exceptin guare impedit, and
aififcs dedarreise profentment, n which cafes the juftices of #iff prius might give judgment)
they were denumnmtqd JLIfFlC{:s of aflifes : aund divers alts of parliament have given to them
reat authority both in cruminall caufes and commmon pleas, Thefe juftices of affife have
alfo commiflions of oier and rerminer, of guole delivery and of the peace, cf afluciation,
and f# nan ommes throughout their whole civcuits, {o as they are armed with ample, provident,
but yet ordinary jurtfdiction ; for all their commiffions are bounded with this exprefle lini-
cation, facluri quod ad juflitiam pertinet fecundum legem et confuctudinem Angliee. And in
former time, according to the originall mititution and their commiffion, both the juftices

joined both in common pleas and pleas ot the crowne.

St le dit fuit del affife ferra prife en /e?r, c. un continual claime.
And it is holden at this day that it fhall amount to a claime, for that there was no default in
him, as Lirticton faith. () Some have objected, thatif the bringing of an afh{e fhould amount

to continuall claime, and every continuall claime made by the diffcifee veft the poficflion
and frechold in him, therefore if bringing the affife, &c. fhould amount to a continuall
c:aime, that then the writ fhould abate. But hereunto it hath beene anfwered in this chaper,
that a continuall claime is an entry by conftruction of law for the advantage of the diffeifec,
but not for his difadvantage,

In a writ of entry fur diffeifin againit one, fuppofing that he had not entred but by 8. who
diffeifed him, the tenant faid that §. died {eifed, and the land defcended to him, and prayed
his age ; the plaintfe counterpleaded his age, for that he arraigned an affife againtt . who
died hanging the aflife, and he was oufted of his age, for that the bringing of the affife

amouiited to a cluime.
If tenant in dower ahienin fee with warranty, and the heire in the reverfion bring a writ

of entry iz cafu provife, (¢, and hanging the plea the tenant dieth, the heire fhall not be
rebutted or barred by this warranty, for that the pracipe did amount to a continuall claime,
And herewith agrecth () antiquity ¢ K¢ ff clamenm non appofucrity fullicit tamen fi ille wel ante-
cefor fuus faciat quod tantunden valeaty ut fi placizum morerit tenentem wel fecerit rem litigiofam
guia ficut plus oft fallo appellare quam werbo, ita plus eft clameum apponere fallo guamvorbo: ot
ad hoc facit de termine Sanlle Y rinitatis, anno regni regis Ho 3.0 160 (n coma Hunto de guddam
Guldcburgd, cui obyeélm fuit, quod clameum non appofuity et ipfu refpondity quod fecit Juod tan-

tundem walet, guia tempore finis facti implacitavit tenentem per olind breve, €.
1f the googs of a villeine (before unfr {cifure made by the lord) be diftreined, the lord
may have a replevyn ; szl notwithitanding before the bringing of the writ he had no PIO-
perty, vet the very bringing of the writ doth amouut to a claime of the goods, and velterh

the property in the lord. - o

Lontant que nul default fuit en luy, &e.  Hereby it is implyed, that our
author inclined to this opimon, that it fhould amount to a claime, for that no default was in

bass 5 et wemo debet vem fuam fine faélo aut defestu fuo amittere, as the rule 1s.
ocdl.

® pris not in L. and M. nor Roh,

6T

Sect. 442.

+ &e.notin L, and M., nor o,

263

10, Rep. 137,)

2. & 3. E. 6. ¢, 24. towards the

end. Stanl, 1. ¢
pl. cur. 105. C,
3. M. 7+ €. 1. 0

Vid. Set. 514, 233. 234, Mag-
na Charta, go. W. 2. a 3. 30,
39- Stal. de Ebotr. ca -.4, Ajtic.
oup. Cart. ca, 1o, 4. k.9 ca. 11,
7. Ro2, ca, 4, 2. E. 1. de fini-

bus ¢t 4. 8. F. 1. de appel-
latis, 4. E. 3- cu. 2. 2, H, g,
ca. 8. 3. H. 5. ca. 1. 13. H. 4.
€a8. 7. North. =  E. 3. ca. g
e K. 3. ca 5. 14. H.6. ca. 1.
21. H. 6. cac 10, 3.1 7. ¢l ),
38 H.8.c. 9. 34 & 35 H. 3.
Cd. 14. 2. & 3. K 6. ca. 24,
2. E. 6. ca. 5. 2. Mur. Dicr gg.

3. & 4. Ehz, Dier 2035,
(F. N, B, 240. €. 4. Inf, 161.)

(d) Sce before in this chapter,
S:&: 419. Vide Se&. 416,

(2. Ed. 3. 8. 14. Ed. 3. 14.)
(Ant-253. b.)

24- E. 5.25. 9. E. 2. 3p8, 141,
15- L. 3. Counterplea dgga::{g.

3. E. 3. tit. garrantie 6.

¥ Fleta, lib. 6. ca. g2,
Bratt. Iib. 5. {o. 436.

33- E. 3. Replevin, 43,
42 Lo 3. 18, b g H 6 253,



Lib. 3. Cap. 7 Of Continuall Claime.

(Poft. 731, 2. 342. b. 345. 2.)
[Dyer 71. a.)
(2. Roll. Abr. 239-)

Merleb. cap. 28,

(5. Rep. 21.)

(F, N. B. 34 m. W. 2. cap. 5)

(8. Rep. 88. Ant.252. b.)

®  hhe added L. and M. and Roh,
§ n'efd—efl, L and NLoand Rob,

-

ERE, firft, itisto be
obferved, that albeit the
freehold and inheritance is in
this cafe in no perfon, but in
abeyance or in confideration
of law, yet an entrie and
claime by onc that hath no
tight thall gaine the mhert.
ancc by wrong. [or here
Littleton farth, and of {uch
eftate died feifed, &c. And{o
it is in cafe of a bifhop; par-
{fon, vicar, prebend, or any
other fole corporation, And
i the ftatute of Merlebridye it
1s called an intrudion.
Secondly, that f{ecing by
the death of the abbot (which
is the a&t of God) no perfon
s able to make continuall
claime, therefore a difcent
during that time fhall not pre-
judice the fucceflor; for, as
hath beene fuaid, Tmpotentia ex-
cufat legem. 1f an ufurpa.
tion bee had to a church 1in
time of vacation, this {hall not
prejudice the {ucceflor, to put
him out of pofleflion, but that
at the next avoidance hee (hall
prefent,

Nient pluis que 715

Jont able de fuer alfion,

&e. Here that which hath in
this chapter beene faid is con-
firmed, w/z. That the cntrie
or continuall claime muft pur-
fuc the adtion.

Car ke covent wneff

Jorfque un mort perjon,

&"JC- Thisis ratie una, but not
unsea ; for though the reft of
the corporation be no mort
perfons, s the chupter m
cafe of deance and chapter,
or the comnionaltic in cafe of
mayor and commonaltie ; yet
cannot they when there 15 no
deanc or maitor make claince,
beeaufe they have neither abi-
litic nor capacitie to take or to
{ucany adtion, as our author
Licre futh,

Car en temps d:

t e fone not in L. and M. nor Roh,
(| come added L, and M, and Loh,

86&. 44.3.

Se&k. 443,

JTEM, quere fi ALSO, inquireifan

un abbe de un mo-
naflerze  moruft, et
durantle temps de va-
cation un bome torci=
oufemnent enter en cor-
taine parcel de terre
del monaflery, clay-
mant la terie a luy
et a [fes beires, cf de
tiel eftate moruft for-
Jie, et la terre difcen—
diff a fon beire, et puis
apresun * cff elelt, ot
Jait abbe de mefme
la  monafterie, f
+mefine I abbe po:f en-
ter fur le beire ou ne-
my. Et i femble a
afcuns, quel'abbe bien
pott enter ¢x ceo cas,
pur ceo que le covent
en teiips de vacance
ne juit afcun perfon
able de jaire conti-
nual claimes car nient
pluzs que ils font per-
Sfonable de T fuer ac-
tion, nient pluis s
Jont able de faire con-
tinual claime, car le
covent § w'eft forf~
que || un  mort
corps  fans  tefie;
car ¢n temps de va-
cation un  graunt
jait a eux, ou per
cux, oft void 5 et en ceft
cafe l'abbe ne  pout
aver Orufe d'entre
fur duflelin  envers

abbot of a mona-
fterie die, and during
the time of vacation a
man wrongfully en-
treth 1n certaine par
celsof land of the mo-
nafterie, claiming the
land untohim andhis
heires, and of that e-
{tate dieth {eifed, and
the land defcendeth
unto his heires, and
after that an abbot is
chofen, and mad=ab-
bot of themonafterte,
a queftion 1s, if the
abbot may enter up-
on the heire or not.
And 1t {eemeth to
{fome, that the abbot
may well enter in this
cale, for this, that the
covent 1n time of va-
cation was no perfon
able tomake continu-
all claime;for nomore
than they be per{ona-
ble to {ue an action,
no more be they able
to make continuall
claime, for the co-
vent 1s but a dead bo-
die without head; for
1n time of vacation a
grantmade unto them
1s void ; and in this
cafe an abbot may
not have a writ of ¢n-
trie upon diffeifin  a-
gainfl the heire, for

/e

Y fuer—fiirey Tioand M, oand Roh,
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this, that hee wasne- vacation ungraunt fuiy
ver diffeifed. And if a@ewux ou pereus, efivoid,
the abbot may not &c. Al the reafon is, be-

lo beire, pur ceo que
il ne fuit unques dif-
ﬁg'/c;é’. Va5 ﬁ [ abbe ne

puiffoit enter en ceo
cafe, dongues il [orra
mis a fon brife av
droit, * &c. . lequel
ferra trope dure pur I

eajon : per que fernble
a eux, que l'abbe bicn

poit enter, E9¢.

" Quaras dedubiis, le-

gem benedifcercfivis:
Quxrere dat {apere,

qua funt legitima

veret.

lifc be made, the remainder to the malor and commonaltie of D, the remainder is vood, if

enterinthis cafe, then
hee fhall bee put into
his writof right, &c.
which thall bee hard
for the houfe: by
which it leemeth to
them, that the abbot
may well enter, &c.

Quceras de dubiys, le-
gem benedifcere fi vis:

Queerere dat fapere,
quee funtlegttimaver?,

thzre hee a muorelected duning the particular cflate.

Poit enter, $Se.

{fuch {ort as hath beene before exprefled,

caufe the body politique which
15 capable; 15 not complete, but
wantcth the head, Buot this
15 to bz underitood of an imine-
diate grant ; for if during the
vacation of tire ubathie of Dale,
a leafe for lite, or a gift in
tatle be made, the remnainder
to the abbot of Dale and
his {uccefiors, this remuainder
Is good, 1t therc be an abbot
miade during the particular
eftate.

If there be maior and com-
monaltie of D, and the madior
dieth, a graunt made to the
malor and commonaltie of 0.
15 void tor the caufe aforefaid
tsut 1 that cafe, if a leafe for

' %

Here by this ((¢.) 1s implyed, or make his continuall claime in

(Quzras de dubiis, legem bene difcere fi vis :
Quarere dat fapere, qua {unt legitima vere.

Flere Lirtleton exprefleth an excellent meanes to attaine to the reafon of the law, by en-
quiring of, and conference had with, learned men, of douvbtfuil cufes :

Inter cuncia leges, & per cundlabere doctos.

Yor as coliatio peperit artes, {o collatio perficit artes : and this muft bee continuall ;5 for as know-
ledge 1ncrcafeth, fo doubts therewith increafe alfv; Crefeonte foien.id, erefeuat fimul et i

bitationes.

And here Lirtleton citeth verie aptly two verfes ; for it is truly fuld, that Authoritates phi-
Iofopbaruin medicorum ct poctarun funt in caufis allegande et tenend.e : and our author doth cite
a verie for memorie, bur 1t 1s worthy of memorie.

Cuar. 8

Of Releafes. (1)

RELEASES RELEASES arc

Jont cn divers man-
ners, coftaftavorr, re-
leafes de tout Je droit
que bome ad en terres
ou renements, | et re-
leafes de altions per-
Jonals et reals, ot
auters chofes,  Re-

| ¥ Z'c.onot in L. and M.
tn L. and M,

(1) At common law, lanils could not be transferred by one perfon to mother but by feoflment, with livery
praduced a notoriery of the trantinutation of the pollellion,  This notoriety wis in fome meafure lected
only atortious polleffion, liable 1o be defeated by the ditfeifee, Thus the diloiie had the pollethon; the Gl e the 11 b
complete the ritle of the diffeifor, it was necellavy he thowld wequire the rrht,
tanster of the pollgilion 3 but it was eliccled by '
others, as un aequittal ov diCharee from it
of therihes of the diileifee, matee it necefle
thy circutﬂﬂuncua of the p,.;ltiuh Voly, i dufhed

in divers man-
ners, . releales
of all the right which
a man hath in lands
or tenements, and
releafcs of aions
perfonalls and realls,
and other things.

Sect. 444,

ERIE our author be-
ginneth with a divifion
of releales.

'I"hete words muft be 1efer-
red thus @ releades are of two
forts, /x4 releafe of all the
right which a muan hath cither
i lands und tenements, or
in goods and chattels : or
there 1 a releafe of actions
reall, of or m Linds or te.
nements @ o perfonally of or
in goods or chatiels ; or mixt)

lmrtly

T were not v Laand M. nor is any part of thefe two verfes in the Camb, MSS.

2. H.7. 13. q0. Al 6. 34. E. g.
Garrantic 6y,

(Poft. 378.)

(Aat, 239. 2.)

(10. Rep. 1. Ant. 83. 250. a, 3.a.
lib. 10, Lammpeit’s cate.  lib. 6,
Bithop of Wells's cafe. Db, 1.
Rectur of Cheddington's cafe.)

Horace.

Vide Mir, cap. a. e, 1o,

Vide Brit, 105, Bract. 1. 5o
Tratt. de lxcepn & Lb. 4.
lo). 718, h.

Ylets, Jib. cav, 14,

é}lﬂ ’ ndLILd

-+

of the feifin, This
vacdiaeing g T that wag
1o

- ‘ ‘ This could not be done Iy o Beothinent, ws that was
norele v, which i foare vefperts operates v an adtual transter of (e
l’ -y n L] » . [ ] ] - L] ] 4 b | X ]

Phe ditlerent degvees of titde io the dideifor, his heir, or feoftee, and the diflir

behe s i
"L Eitiliey

y that releates fiould be adapecd to e differens finacoa of the baaties, wad pive them, us
ent ettt and nPuritiog ‘
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492 partly inthe realty, and pattly Jopfos de tout le droit releafes of all the

the perfonaltie, . .

n }35{2&? daari. Of 1€ bomes ont en fter- rightwhichmenhave
oraxalio. .

the etymologie of this word 7€5 ot femements, &ec. in lands and tene.

you have heard. betore.  Fleta ﬁ??ﬁ’f Communenent h/mz‘ ments, &c. are com-
{«] Ficta, ubi fupra. La] calleth it charta de quicti "py) yi0f Jorm ou de tiel monly made 1n this

clamantid, ] .
effoct - forme, or of this ef-
fect :

Sect, 443.

N0verint univer{i per NOverintunivcrﬁ per Kf\%wa//mm&yz‘baﬂ*
preefentes,  &c. prefentes, me A, prefents, that I A,
Here Z.irdeion fheweth prefi- de B. remififfe, relax- of B. have remifed,re-

dents  of reicafes of righe : N .
and prefidents doe both teach A€, €t omnino de me leafed, and altogethor

and illuflrate, and therefore our ¢t haeredibus meisqui- from e ana my bewes

ftudient 1s to be well frored A , ) S ’
with preflidents of all kindes, etum clamafie: ‘U‘E’Zﬁ‘" quict clatmed.: or thusr

ff{f}&ﬂ;pj‘iﬁj Ii‘{f;_}“? ';__g_k; - Remifife, relax- pro me et haredibus for mee and ny beires

310 4 encongeab. 57 Affe, et quietum cla- MeIs Guietum clamafle quiet claimedtoC.of D.
male. Here Iititon hew- © 46 D totum jus, all the right, title, and
/2 Roll. Abr.400. 103, g.Rep.ga.) ¢thy that there be three proper titulum, et clameum claimwhich I bave, or

words of rcleafe, and bee — : &
uch of one oot befides, QUE habui, habeo, vel 2y any meanes may

there i reuunciare, acquictare, QUOVHModo 10 futur, bave,of and inone mef-

ﬂ]ld tht‘ﬁl‘ﬂ b{f*ﬂ Hlﬂl}f Otl'lf_’l' lla[‘!erc pOtefO, de et ﬁ{dge qc]z-t'-b fbt’dp])ﬂf—
words of releafe ; as if the lef- . : .
for grants to the leflce for life, 11 UNO mefluagio cum zemances in F. &,

chat he fhall be diibh;ul'gcd pertinentis in F. &c. Anditis to bee un-
i“rl”“ g S'f;f ’;3: sPORIE It eft  afcavoire, gque derftood, that thefe
And it is to bee underftood, cewx wverds remififle, words, remififfe, et

that there bee releafes indeed, et qui lama {3t o A
.P ietum clamafle, guzetum clamdffe, are
or cxprefle releafes, whercof ;! y Juer -/’ al

L.ittleton heere hath fhewed an /57325 de un til Ef et of the {ame effe@ as

27. H. 8. 2g.0f anufe. <5 cxample. Thefe cxprefle re- _ﬁcg;;gg tiels «wervs, re- thefe words, relax-
2. H. 6. 44, of an attaint. leafes muft of necellitic be b

. ~ - ® a . - Crey —ren y AR I “ ;
3 | 3 38+ 21, L. g 81. (]Eca—‘ Tl:l"c'fé '[,.”: ) nli() l.clenfus laxai’ibl {{ﬂfa .

| . b " f . ..___1_ .

Hob. 10. t» Sid. 59. 1. Roil. 1 by decd, and fometime without deed.  As if the lord diffeife the tenant, and maketh a

Abr.g3q Plo. 36. 5. Rep.29.) feoffment in fee by deed or without deed, this is a releafe of the feigniorie. And fo it is
1f the diflerfee diteife the heire of the diffeifor, and make a {eoftinent 1n tee by deed or without
deed, thisis arcleafe in law of the right.  And the fume law 1t s of a right in aétion, (1)

8. E.j. 3 ¢1.E 4 = It the obligor make the obligee his executor, this 1s a releafe in law of the action, but the
dutie remaines, for the which the executor may retaine fo much goods of the teftator,

11 1L 7. 4. 20, 11 7. 2. If the feme obligee tuke the obligor to hufband, this is a releafe in law,  The like law 13,

Ba El- fi- 3-

if there be two femes obligees, and the one take the debtor to hufband. (2)

1f an infant of the are of {feventeene yeares releafe a LlL‘l]l', this 15 'V(}id; but if an mnfant
make the debror his exceutor, this is a good releafe in law of the altion. (3)

Jut it a feme executrix tuke the debtor to hutband, this is no releafe in law, for that fhould
be a wrong to the dead, and in law worke a dewaflariry, which un aét n law {hall never
worke.  And fo 1t was adjudged in the king’s bench, Mich. 30, & 31, Eliz. in which cafe I
~was of counfell,

30. I. 3o 240 g2, Eogo it fewe Bug it is to be obferved, that there is a diverfitic betweene a releafe in deed, and a releafe
;:u?:].i'.:lii. .Lea. 120, 8.Rep1 g2. in law 5 forif the heire of the diffeifor matke a leafe for lifc, and the diffeifce releafe his 1“13;_1111
Dio. 1840 4. Finch, 294.) to the leflee for his life, his rightis gone for cver.  Bur if the diffeifee doth diffeife the hare

of the diffcifor, and make a leafe for life, by this releafe in law the right 1s releafed but dur-
g the hfe ot the letiee 5 fora releafe in law hall be expounded more tavourable, accordine to
the intent and meaning of the parties, than a releafe in deed, which is the a&t of the partie, and

il

(1) What fir Edward Cohe obferves refpedling obligors ind abligees holds equally hetween all other ereditors and debtors; but it muft
he attended voth the totlovwing abiervations, A delt s only a2 nehit to recover the amount of the debt by wav of aftion; and as
AN executor cannot amtain anadlion againgt himdc, or againft a co-execuror, the eftator, by appointing the debtor an executor of
s wlly ditehargres the allion, and confequently dufcharges the debe, Still, however, when the ereditor makes the debiton hisexecutor,
it 19 to be confidered but as a fpecilic hequett or lepacy, devifed to the debeor 1o pay the debt, and therefore, like other Jepacics, it i3
not 1o be pad or aetmned oll the debts ave fitisfied 5 and if there are not aflets for the payment of the debrs, the cxecutor i
antveerable for it to the creditors, Tnothis eafe, 1tis the fame whether the executor neeepts or refufes the excoutorthip,  Onthe
ather band, b the debtor makes the cieditor his executor, and the eveditor neeepts the exceutorfhip, if there are wflets, he may etun
ln*f d_uh: out of the affets, againgt the dediors in el degee with lnmnfelf l;g W thereave not aflets, he may fue theheir, whee the
lu:.u‘l:. hound,  See Wankitomd v, Wik fond, 1, Satk, 2yy, sclwin v, Brown, ‘Bru. Cas, i Par, 159+ Furr.,z.};. Vin, vol, 8. p.1ghe
2, duj, Clis, r\hr.-‘qﬂ. 1. note at ((L)' ,’.’:f,fk_,.-m.i‘:-— TR X A KT RPN rAf_;&'?p, LA T E Y SR
r (20 Inthe eafe of Smith v, Siaflond, Hob, 2 16, the hufband promifed the wife hefore muriage that he would leave her worth 1ool.
Phiemaniepetoak elledty and the gieffion was, whalien the mardagre was a releaft of the promite. Al the judpees bt Hoharo were of
optnton, that as the wélion could not eife duiing the wandage, the marvin r¢ could not be aveleafe of ite ‘The doflrine of this cale
feenis to he iltllllillf.ti 1t the cale of Gage vo Adtony a, Salk, 326, 12, Mod, 290, ‘LUhe cafe theie arofe upon o bond exccuted by the
llulh,mfl tul]'n: wife before the marmiage, with a condition 1 ang it voldif the furvived him, and he leflther voool, Twao of thie judpes
were of opmion, thit the debe was only fifpended, as it wis on o contingency which counld not by any poflibility happen du,inig the
mat g, But lovd chief juttice Holi differed from them @ he admitted that 2 covenant or pronvafe by the hufband to the wile tolewve
l”-‘l (1 much LN f‘-thl flut' I"Lllvi\'u'- hilH I yuml, hecaule 1t 1, unly | rllllll‘u (ebr on o {'iuiifiII][UIlt'\' Whlcll Caannol hnp]wn tllll‘inu lln.: il -
e and it precedent to the debny Do i a bond debe wan o prefent debt, and the condition was not precedent, hut fubfequent,
that twde ey |1H'[: N l‘.llllh, aned the IIIiII‘I'i:I;,',l: WS runﬁ'qurmly noreleafe ol . The culc ;|l‘u-rw;|n|;; went 1nto {‘hlIIH.'l':I'}'- 'T'he Imllll
was Lahen there to be the ageement of the partiesy, and et acemndingly decreeds 2, Vernogbr. A Like decree was mado in the cile
of Carnel v Buekle, 2. POV, 1473, '

(1) H the ”Hjh:l‘”” muake the ob el o eveentor, the nfu’{qh‘ My refosn s bt that 19 not ﬂ/‘flﬁ; able 1o the cafe pul heve, Taerelm ?
he mey ?-'{-fo('f' Mt e ecidor al gy tamen fupeac bg, b ad ds ford that 11 s at X8, 1t Sould fiem that the vafe here 1 waderflead of vy oom-
picteves twpra 8o of V8 beginming v and thas the paflagec aprere D' Avila il King of Framee is mafjor ab vy beginning, Thus il foems
th ! /arrf:rh"l't e lire ﬂ{l' Fhe courd havo holds _ji OQUNFEY RIWE ;r!f.ff‘!:ﬂﬂﬂrf of 8 be .‘ru;u,f'.;.rq ! and Ifu” anr fog m‘r;;'j n-f]lf: the ;‘;&;J}/H'.'I'p
unpubers nob Leeet teflar before 1 completey and 1Y LF_I:I.JHH;H’J:. Fand Nott, MSS. ‘




le- 3;

Sect. 446

thall be taken moft ftrongly againft lumfelfe, and fo in the cafe aforefuid, where the debtor is

made executor.

‘foz‘zmzjm, titulum, et clameum. Bu note, that jws. or right, in generall

(10. Rep. 47.)

fignification includeth not onely a right for the which a writ of right deth lie, but alfo any
title or claime, cither by force of a conditivn, mortmaine, or the like, for the which no

atiion is given by law, but only an entry.

]TE M, ceux pa- A LSO, thefe words

rolx que font coni-
munement Mis en ti-
elx faits de releafes,
¥ {cilicet (quz quo-
vifmodo 1n futurum
habere potero) [font
ficome voides en le ley 3
car nul drott pafla per
un releafe, forfque le
droit que le releffor
ad al temps de le re-
feas fait.  Cor fi fort
pier of fits, et le prer
[iit diffeifee, et e fits
(vivast foir prer) re-
lefla por fon fait a le
diffeifor fout le droi
gre 1l ad ou aver pu-
101t en mefines les
fencmients fans claufe
de garraite, &Ec, ef
puts le prer morufl,
Ge, le fits poit loyal-
ment  enter  fur la
fofiefion e diffeifor,
pur ceo que il 12 avoit
1 drott enla terre
onla vie fon picr, mes
le droit difcendsf? a livy
per difcent apres le re-
leas fait per le mort
_[5?2 pere, .

fer-tenant,

Sect. 446,

which are com-
monly put in {uch re-
leafes,fctlicet (quce quo-
vifinodo in futurum ha-
bere potero)areasvolde
in law ; for no right
paflethbyareleafe, but
the right which there-
leafor hath at the time
of the releafe made.

(1) ‘For if there be

father and fonne, and
the father bee diflci-
{=d, and the fonne (li-
ving his father) relea-
{eth Dby his deed to the
diffeifor all the right
which he hath or may
have in the fame tene-
ments without claufe
of warrantie, &c. and
after the father dieth,
&ce. the {enne may
lawfully enter upon
the pofieffion of the
diffeifor, for that hee
had no right in the
land in hisfather’slife,
but the right defcen-
ded to him after the
releafe made by the
death ‘of his father,
&c. |

OTE, a man may

have a prefent nght,
though it cannot take cf-
fect 1n pofleflion, but 2 Ju-
¢wra, {2}

As hee that hath a right (2. Roll. Abr, 400.
to a reverfion or remainder, 8.Rep. Edw. Altham’s cafe.)
and fuch a right he that hath
it, may prefently releafe. But
here in the cafe which Li/e-
ton puts, where the fonne re-
leafe in the life of his father,
this releafe 1s void, [a] be- [4] Britton, fol. 101.
caufe he hath no richtatall at 17- £. 3. 67. 42. E. 3. 21,
the time of the releafe made, > f 6. % a5. All, 7.
but all the right was at that . peno. . Louton 130.

Ut ¢ g 15 4t that ;. Rep. 112, b.

time 1 the father; but after

the deceafe ot the father, the
{fonne hall enter into the
land  aguinft his owne re-
leafe,

The baron meake a leafe
for hfe and dieth, the releafe
made b}f the wile of her
dower to him in reverfion is
cood, albeit flice hath no cuuie
of action aguinft him /» pree-

t6.E. g. Barre ay4g,
Hoe's cale, 5. part, £ %0, 71,

Jents,
Sans claufe de gar-
rantie.  For if there bee (Sc&. 506.)

a warrantic annexed to the [, £ o
releafe, then the fonne fhall 7.7 Tarn £ )
be barred.  Foralbeit the re- ‘?“" ’f*‘f’?fﬂ-ﬂ"jj*/'
leafe capnot barre the right Ll e L yd
tor the caufe aforefaid, yet the ff’/ﬂ:’gf‘:‘%y '
warranty may  rebutt, and
barre him and his heires of a
future right which was pot
i him at that time: and the
reafon (which in all cafes is
to be fourht out) wherefore a
warrantic beme a covenunt
reall fhould Dbarre a furure
richt, 15 {for avoiding of cir-
cuitie of aftion (which is not
favoured mn law) ; as he that
made the warrantie thonld re-
cover the land againft  the

20. II. 0. 29.

and he by force of the warrantic to have as much  value apamnil the fame per-

fon: yet s there o diverfity benweenc @ wprrantie and feoment ; [4] tor 1f theve be gvand- [2] 90,11 6. 43, 21, E. 4. 81,

father, father, and fonne, and the father difleifeth the grandfacher, and make a feofiime

- .
‘ ‘,If!' A &1"‘.1-

and M., gnd Rah,

(1) To prevent maintepance, and the multiplying of contentions and fuies, ie was an cftablithed maxim of
mon Ly, that no pollibilicy, wighe, title, or any other thing that was not 1 pofcthion, cn}nhl b priated or
fitangrery, —— A vieht 1 aflon could not be tansferved oven by all of Taw; nor was it confidered as tians

the King by the peneral translerring words ol an aet of atcnnder,

m L, and M. and Roh.

+ nnd added i Loand M, and Roh.

nt o1z kogs ot Eatr, Cong, w1,
in 9. II. 7. 1. IJ- a, 1‘“ 3. jB.

i q'r“”‘” j.f' ;'{‘f{ﬁ:’f}}!, nﬁ.lllL‘Ll i" I—-'l

W Ccome
ipncd 1o
ctred to
(See the mnnaas of Winchelteo's cale, 3. Rep. a. b.)

— Dut a right or title 1o the frechold or talieritance of lands might be relenfed i five e, —=—— 1. To the wenang

of the ficchold in faet, orom daw, without any pivity, — 2 To b in ceniander, =3, T'o Jisy in reverhion, --- g,
S8 af privieyy st the tenant were diffeifed, the lord, notsadntandimg the difleiling,  miphe

lllm who h:ul I'ihht nnl}' 1 JL:I)M ’ L . . .
o him who had privity only, though he had not the vight; as it tenant an tail made a feofliment

teleatt his fervices to hin, === 3. ‘ |
i fee, after this feoillinent no vight remained in himyg yet i vedpedl of
ind fervices, --- 6, 8o the terestenants and the poerfon entitled ta the iy

pals them to the gnteg ditelrneed Gom the vipght op pollibility,  bee 10, Re
Wbove inflances sy many refpectn, — On the aflignment of thinges i alhion, fee ante note 3, to p, 2320 b,

4. Lo

w privity only, the donor might peleate to amy the rent
o pothsility joined oo giant of the landyy e would
2ope g heoees But ahie common law s abiaad mothe
A contingentreninnder

el eflates enn only be tnansieried by o e or a common recoyery, m owhich the teimainder man comes g upon the vouchier, —
Contingrent interefis in 1enms of yenrs, sand other perfoual eftate, have been held o be atlignalde by deed Tora vatuable condi

{ L'I'l”.il .

’ bee My, Fearne’s  Bihn on Contingent Remanimders, ' | , , o
civering his opimion on the cafee of Arthur vo Bokenbam, (Fitzgibe 2 40) with an oblervagion, that the dofliine lud down

(
there by Latdeton had never beon contradidled,

The padiage in the text was ancd by lo d ehiel<puitice Trevor, in

¥

(2) 'Fhis doftrine was fully invetigned in thecabe of Dormer v, Yortefeue, Vin, vol, 18, fol, g3, 30 Adec 1z Bheo, Par, Cafl vy,
353 406, The eale there wos, that an efliste was limired 1o the wle of A, for 99 yems, b he fhould o fong ive s and afer
lli‘i l‘E.'L‘Ht.U, or the ﬁl‘“””f determmnuion ol thie cltine hinated Lo him for 409 yeild, to the v ul “‘U“L'.L'H il 111{.'“' hL‘ilh' ll}ll'l”j;
his Tife, wpon noait 1o preferve the contingent remainders 5 and after the end or deterannation of that term, 1o the ute ol A0
|!1ﬂ and other fauns fl.u*;:q.:ﬂlvui)' in tul mile, with feverad vemuanders over. 4, hm.'inrl i ﬁ:n, tih')' ]UII.H'L] 1 11.:5'1'111.{ i e
l”uhlillli L COIMON govery, i whieh the fon win voudhed, 16 the trutleen took o vefied o ”i. e hiobd lllHIH!: .'IH' L
of /. the FECOVErY Wiy !,*ui{l; there not l:uiul{ U p,uud tenant to the lu.vt‘i}:u; I l]ll‘}' tonlg unl}* o Conjinyent LH.HL‘, e !]L'thl]l‘
Wity 19yt Ihlh aned of courfe thare was a l'J"H»[ tenpint Lo the u'.uuipu. L’pun s Pt the cide was uIL_‘.IIL!Ll i 1 he I‘II'I‘II.I nl. I(nu;'u
beneh, and afie wurds on ﬂppu:ll belore the houle of Jords, where all the judges were orderad 1o attend. Lovd rhhl.-iuu!hu:u |.ee,
when the caules wug hewrd i the Binge's benely,  and lopd chief-juttice Willes, in delivering the opiion of the judges in the
honlt of lords, entgred very Tully into the dibindtion hetween contingent and vofted rempinders.—"T hey feem to have hod down

the following point, “"L'hat u remuindes iz voutingent, either where the paton 1o whom v s linted 1 nov g ¢fe 5 o where t{lu
G U P tieular




