Cap. 8. Of Releafes. Sect. 447.

in fce, the grandfather dieth, the father againgt his owne feoffiment fhall not enter ; but ifhe
die, his fonne fhall enter. And fo note a diverfity betweene a releafe, a feofiment, and a war-
rantie: a releafc in that cafe 18 void: a fcoftiment is good aguinft the feoffor, but not aeainft
his heire; a warrantie 1s good both againft himf{cife and his heires. (1) /é;fgfﬁ /}fj . A 5-}_
And here are three diverfitics worthy ot obfervation, wiz. Iirft, betw ' po{ver' or an

weene
authority, and a nght.  Secondly, betweene powers and authorities themfelves, Thirdly,

betweene a right and a poilibilitie.

As to the tirft, 1f 2 man by his laft wall devifeth that his executors fhall fell his land,
and dieth, 1f the executors releafe all their vight and title in the land to the heire, this is
void, for that they have neither right nor title ro the fand, but only a bare authority, which is
not within Littleron’s cafe of a releaic of a right,  And f{o it 18 if cofly gue vfe had devifed that
his feotfees thould have fold the land.  Albeit they had made a teoftment over, yet might
they fell the ufe, for theirauthority in that cafeis not given away by the livery.

As to the fecond, there 1s a diverfity betweene fuch powcers or authorities as are only to
the ufc of a firanger, and nothing for the benclit of him that made the releale (as in the cafe
betore) and a power or authority which refpeclcth the benefit of the releafor ; as in thefe ufuall
powers of revocation, when the teoftor, &c. huth a power to alter, change, determine, or re-
voke the ufes (being intended for his benefit) he may releafe; and where the eftates before were
deteafible, he may by his releafc make them abfolute, and feclude himfielfe from any alteration:
orrevocation, as it hath beene refolved ; which diverfity you may read in [m] Albanie’s cafe. (2)

As to the third, before judgement the plaintifc 1n an altion of debt releafeth to the baile
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This muft be intend-
ed of a bare right, and
not of a releafc of right,
whereby any cftate pafleth,
as to a leflee for yeares, .
as fhall be faid hercafter,
Alfo 1t mult be intended of a
relcafe of a right of frechold
at the leaft, and not toa right
for any terme for yeares or
chattle reall ; uas if leflee for
yeares bee oufted, and hee in
the reverfion diffeifed, and
the differfor maketh a lealc
for yeares, the firft leflec may
releafe unto him. All which
15 implyed n the firft &,
Alfo mn {fome cafe a releafe of
arieht made to one thathath
neither freehold 1n deed, nor
freehold n law, 1s good and
available 1n law, [e] as the
demandant may releafe to
the vouchee, and yet the
vouchee hath nothing in the
Lind; but the reafon of that
15, tor that when the vou-

fes de rout le droit
gue bhome ad en cer-
temm  terices,
coveent a celiy a que
le releas eff fait en
* afcun cas, que il ad
le franktenement en les
terres+ en fait, ou en
ley, al temps de re-
leas fait,&c.§ Car en
chefeun cas lou celuy
a que le releas eft fait,
ad franktenement en
Jait, ou franktene-
ment en ley, al temps
ael releas, || Gec.
donque kv releas  coff

bone.

&e. 1l

of all the right
which a2 man hath in
certaine lands, &c. it
behooveth him to
whom the releafe 1is
made in any cafe, that
hee hath the freehold
in the lands in deed,
or in law, at the time
of the releafe made,
&c. Forin every cafe
where he to whom the

releafe 1s made, hath

the freehold in deed,
or in law, at the time
of the releafe, &c.
there the releafe i3

good. (4)

chee entereth into the warrantie, he becommeth tenane to the demandant, and may rene
der the Land to himy m refpect of the privitic 5 but an cftranger cannot releafe to the vou-
chee, becaule, in red weritare, he 1s not tenant of the land,

[d] And

& afrun—tiel, in 1., and M. and Roh. T &'e, added in 1., and M, and Roh, not 1 L, and M. nor Roh.

| fuie added in L. and M. and Roh. § dongue vot in L. and M. nor Roh,

(:) Ant, 186, 3t i lnid down that a man may warrant more than pafles from him.  In Fitzg, 234, lord chief-juftice Trevor
obferves, that the reafon why the feollment prevails againft the tather, s, that by the diffeifin he had acquired puftefiion, and might
make a feoflment, and the operation of a feoflinent is to bar future and contingent tights,

(;) Sce note 2, to page 113, The doéhrine of the fufpenfion and extinétion of powers will be confidered in a note to the chapter
of Dilcontinuance. /o« fs 5.4 o B2 ios

(3) Inthe king's beneh, where the proceeding is by hill, the bail 13 not bound in a certain fism to the plaintiff, but only under-
tuk ey tlmt. the defendant hall pay the condemnation money, or render his hody to prifon ;3 fothat they are but in the nature of jslors
to the defendant @ but in the comimon pleas, the bail are bound to the plaintif in a certain fum, 5. Rep, 10, 10, Rep. g1,

(4) Ant. 1ft note to 1this Seftion.
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p:n"tic}alur 'uﬂ:'uc may determine hefore the remainder can toke place ¢+ but that in every cafe where the perfon 1o whom the remainder
4 I”“‘{*—'d 15 01 effe, anddis nétually enpnble, or entitled to take on the expirntion, or {fooner determination, of the particular eftute,
iuppnhngtlmt‘ Cxpirntion, or .dutcrminminn, to talre l}lncc at that moment, there the remainder s vefted, That the doubt arofe,
by not ndvurum:_ to the diftinStion hetween the different natwre of the contingrency, in thofe cafes where the remninder js li-
mited to a perfun /a offe s bue the tide of the remainder man to tike, depends on o collteral oy extranenus contingency, which
may or may not take place during the continunnce of the mreceding eftate 5 and thofe cafes where the preceding: eftate may
enduare beyond the continuance of the eftate in remainder. Thus if an cftute s limited to 4. for e, and after the denth of A.
nnd [. 5 toR for life, or in tail § there, durings the life of 1. 8. the title of B, depends on the contingrency of I, §. dying in the life-
tune of A rflli!i'hmll;{ hnevent which either may or may not take place during the continuance of the preceding oftnte, B.'s eftate
iy npmfﬂﬂl‘liy (-“!“"lft'"h But then, fuppofing I. 8 to die; Uil it yemping an uncertninty whether B eftate will evey talke place in
pofleition fm_' i the remainder be limited 1o 1, for life g there iF B, dies in A0 lifetime, A's eftnte would endure Leyond the
continuance of .'hf‘: cliate limited in renwinder,  The fione would be the eafe if the remainder aver were limited to B, in tail,
“1“! B was to die in A [ifetime without iflue, — Yet, in both cafen, it wos npveed that B, took, not o contingent bhut  n vefled re-
nunnfiur. Mence they infeveed thur it was nat the pollibility of the remninders over never tnking effeét in pofleflion, but the
rermuinder mnn's not having a enpacity or title to trke, fuppofing the preceding eftuto nt that inftant to expire, or determine,
and s being uncertnin whether he ever witl obtain that capacity or title, during the continunnce of the precedingg eitnte, that
makes the renmainder contingent,  Upon thele crovndn they determined thint the srultees tonle n vefled remininder, and that the
vecavery therelore wan void,  The doflyine effablified fn the eafe of Doriuer nnd Fortefeue s Inid down by (e Bdward Coke,
10, R{:LI. g,y where he, with preat necurney of expreflon, obferves, that where it is dubions and uncortnin whaether the ufe of
altste lmited in futwe thatl ever wefl in aterefl or not, then the wfe or eflate, i in contingency ; beeault, upon a futuye contiis
gent, & muy oither vefl or never velt, mw the contingrent happens,  And fee . Rep, 137, D,
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(4] And foitis if‘f:hc_ tenant :}liclrl hanging the precipe, the releafe of the demandant to (4] 10. B g 14. 12, AL p. 1.
the tenant to the preecipe 1s good, and yet he hath nothing in the land, 1
In time of vication an annuity, that the perfon ought to pay, may be releafed to the pa- g f;: : i'- 3? f} 3- 6. b.
tron 1N rgi_pefft of the privity 5 but a releale to the ordinary only feemcth not good, becaufe (Poft 23;_33_ a Rt:]z.. 14;8'.
the annuitie 1s temporall. 5 Rep,ug b 2. Cro.151.)
If a dificifor make a leale for life, the diffeifee may releafe to him; for to {uch a releafe
of a bare right ther¢ nceds no privity, as {fliall be fuid hereafier.  DBut if the ditleifor make a
leafe for yeares, the aifieifee cannot releafe to him, becaufe he hath no eftate of freehold.
And yet in fome cafe a nght of freehold Mhall drowne in a chattell ; as it a feme hath aright
of dower fhe may releufe to the gardein in chivalry, and her right of freehold fhall drowne
in the chattle, becaufc the writ of dower deth lie againgt hun, and the hetre thall take advan-
tage of it. And 1t 1s to be obferved, that by the antient maxime of the common law, a right (Dyer 3. b. 2. Cro. 1o
of entric, ora chofe 1n adtion, cannot be granted or transferred 1o a ftranger, and thercby is 2. Lr0- 105:)
avoyded great oppreilion, in_]‘urlt: and mjuitice.  Nul charter, nul wende, ne nal done valt per- Mirror, cap. 2. &. 17.
petualment St le donor oot feifie al temps de contralls de 2. droitsy s. del droit de peflefion, et del (2. Roll. Abr. 45, 46, 47, 48.
droit del propertie. And therefore well faith Littleton, that he to whom a releafe of a right Ant.214.a. 232, b. Pout, 280.)
1s made muft have a frechold.
For the better underitinding of transferring of naked rights to lands or tenements, either
by rul{:afc,_ ﬁ:ofihmnt, or (}thcrv._ri.{b, it 1g to be knowne, that there is jus proprietatis, a vight Mirrorubi fupra, Brafon, iib. o
of owner{lip, yus poffeffionisy, a nght of feilin or pofieflion, and jus preprietatis K& poffefionis, fol 32. Bntton, tol. 8g. 121,
a right both of property and polieflion : and this is antiently called jus duplicatum, or droi¢ Bratton, lib. 5. £ul. 372.
droit.  For cxample, 1t a man be ditleifed of an acve of land, the diffeifee hath jus proprictatis,
the difleifor hath jus poffefionis ; and if the difitifec releafe to the diffeifor, hee hath jus
proprictatis ef paffeffonts. (1) And regularly 1t holdeth true, that when a naked right to land 1s
releafed to one that bath yus poflefionis, and another by a meane title recover the land from
him, the right of poflefion fhall draw the naked night with it, .and fhall not leave a nght in (2. Rep. 56. Scé&. 473,
him to whom the releafels made. For exvample, if the heire of the diffeifor being in by dif- Poft, 283. b, 286. a.)
cent A. doth diffeile himm, the diffeifec reicafe to 4. now hath 4. the meecre right to the land.
But if the hetreof the difletfor enter into the land, and regaine the pofleflion, that fhall draw
with it the meere night to the land, and fhall not regaine the pofleflion only, and leave thg,
meere right in #. but by the rccontinuance of the pofieflion, the meere right is therewith
velted 1n the helre of the difici{or.
But if the donee 1n taile difcontinue in fee, now is the reverfion of the donor turned to a ¢ .,
. . ' . . . . . » " s . 2 i~ ﬁ/ﬁ.:.l;::.’
naked right. If the donor releafe to the difcontipuee and die, and the iflue in taile doth reco- /s’ siof 2 F e szt s 2727 il
ver the land againft the difcontinuce, hefhiall leave thefeverfion in the difcontinuee ; for the L7 7
iffue in taile can recover but the eftate taile onely, and by confequence muft leave the reverfion ™
in the difcontinuee, for the donor cannot have itacaindt his releafe : but if the diffeifce enter
upon the heire of the difleifor, and infeoffe 4. In fee, and the heire of the difleifor recover the
whole cftate, that fhall draw with 1t the meere right, and leave nothing in the feoftce. Nota
the diverfity. Anotherdiverfity 1s obfervable when the naked right 1s precedent before the (Poft. 3
acquiﬁgion'ﬂf the defealible {_:ftutc, for there the rc‘cgr}tinu:}nf:p of the defeafible eftate fhall not 319 )
draw with it the preceding night. {¢] As if the diffcifee difcife the heire of the diffeifor, al- [c] 5. AL 1. 10. AfL. 16.
beit the heire recover the land againft the diffeifee, yet fhall he leave the preceding right in s6. E. 3. 7. 4. E.3. Eftopp. 133,
the diffeifee,  So if awoman that hath right of dower difleife the heire, and he recover the 3o. Afl. 5. 11. E. 3. Entrie 56.

land againft her, yetfhall he leave the right of dower in her. 12. AflL 41. 27. E. 3. 84. 488.
3 (6. Rep. 70. a.]

Another divertity 1sto be noted, when the meere right is fubfequent, and transferved by a&t

in law ; there, albeit the pofleflion be recontinued, yet that fhall not draw the naked right with

it, but fhall leave it 1 him ¢ as if the heire of the diffeifor be diflcifed, and the diffeifor infeoffe

the heire apparent of the differfee being of full age, and then the diffeifee dicth, and the 5, . 8. tit. Reftore al a&tion.
naked right defcend to lam, and the hewe of the diffeifor recover the land againi{t him, yet Br.s. 50.E. 3. 7. Vid.Se&. 473,
doth he leave the naked right in the heire of the diffeifee.  So if the difcontinuee of tenant 475- 478- 487. |
in talle infeoffe the 1flue 1n raile of full age, and tenant in taile dic, and then the difcontinuee
“recover the land againft him, yethe leaveth the naked right in the iffue. [¢] Butif the heire [¢] 38 E.3.16. 9. H. 7. 24.
of the diffeifor be dificifed, and the diffeifee releafe to the diffeifor upon condition, if the con- (Polt. 279. 3. 4. Rep. 9. b}
dition be broken, it fhall reveftthe naked right,  And fo if the diffeifce hath entred upon the

heire of the diffeifor, and made a feoffimentin fee, upon condition, if he entred for the con-

dition broken, and the heir of the diffeifor entred upon him, the naked right fhould be left in

the diffetfce.  But if the heive of the diffeifor had entred before the congit'inn broken, then

the right of the diffeifec had beenc gone for ever.  But now let us heare what Littleton faith,

Selt.

() Thefe may be fubdivided, with refpeét to the diffeifor, into that bare, naked, poffeflion which he scquires by the diffeifin,
and the cftate by rfide which his heir acquires by the difcent; and, with relpeft to the diffeifee, into that right of pofleilion which Ly

¢an reftore by entry, and the bare pght which Le can only recover by adlion,
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ERLE Liatleton defenba

eth what a frechold 1n
law 1s, for he had {fpoke
before in many places of
frecholds d}:':f:d. This
Braflon calleth [a] civilem
et naturalem poffeffionen  [eu
The naturall fei-
fin 15 the frechold in deced,
and the civill the freehold 1n
law, (1)

If a man levie a finc to a
man fur conxfance de droit
come ceo que il ad de fon done,
or a fine fur conufance de
droit tantum ; thele be feofl-
ments of record, and the
conufee hath a frechold 1n
lusv 1n hiun before hee cn-
treth.

Upon anexchange, the par-
ties have neither frechold 1n
deed, norinlaw, betore they
enter ; {o upon a partition the
frechold 1s not removed untill
an entry. _

[¢] If tenant for life by
the agreement of him in the
reverflon furrenderunto him;
he in the reverfion hath afree-

Of Releafes.

F Ranktenenient

Sect. 448,

en
ley eft, ficome
un bome diffetfift  un

auter, et * moruft

Setfie, per que les te-

nements  difcendont a

Jon jfits, coment que
Jon fits ne entra pas

en les tenmements, un-
coreil ad un franktene-
ment en ley, quel per

Jorcede difcent eff jelt

Jur luy, et pur ceo un

releas fait a luy, tffint
efteant feifie de frank-
tenement en ey, cft
affets bony et 5’1l prent

Sfene iffint effeant fer~

Jie en ley, coment que

1/ ne unque enter pas
en fait, ef moruft, fon

Selt. 448,449,

FReehold in law is,

as 1f a man diffei{<
eth another, and dieth
{eifed, whereby the
tenements defcend to
his fonne, albeit that
his {fonnedoth noten-
terintothe tecnements,

yet heehath a frechold

in law,which by force
of the difcent is caft
upon him, and there-
fore a releale made to
him, {o being {eifed of
a freechold in law, is
oood enough; and if
he taketh wife being
fo {eifed in law, al-
though he never en-
ter 1n deed,and dieth,
his wife fhal be en-

hold 1n law 1n him before he dOWCd.

_ he  feme ferra endow,
enter. [4] Upona 11vcr{r with-

in the view no frechold is vefted before an entrie.
If a man doth bargaine and {fell land by deed indented and 1nrolled, the frechold in law

doth pafle prefently. And fo when ufes are raifed by covenant upon good confideration.
If 2 tenunt in a pracipe being feifed of lands 1n fee, confefle himfelfe to be a villeine to

an cftranger, and to hold the land in villenage of hun, the cftranger by this acknowledge-

ment is actually feifed of the freehold and inheritance without any entry.  But let us returne

to Littleton.

[4] 38, E, 3. 12.

17 B30 970128 E, 4. 25

Sect. 449.

JTEM, en afcuns cafes de re-

leafes de tout le dro, co-
ment que ccluy a que le releafe
eff fait n'ad riens en le frankte-
nement en fait ne en ley, uncore
le releafe eft affets bone.  Steome
le aWé’Zﬁr lefla la terre que 1/ ad
per diffetfin a un auter pur terme
de [fa wie, favant e reverfion a

A LSO, In fome cafes of releafes
~ of allthe right, albeit (2) that he
to whom the releafe 1s made hath
nothing in the freehold in deed
nor in law, yet the releale is good
enough. Asif the diffeifor letteth
the land which hec hath by diffei-
{in to another for terme of his life,
{aving the reverfion to him, if the

luy, fi le diffeifee ou fon beire re- difleifee or his heire releale to the
lefla al diffeifor tout le droit, &e. dilleifor all the nght, &c. this
.. | cel

* ent added I, and N, and Rol, b & added T, and M. and Reh,

(1) Tt may not, perhaps, be improper in this place, to attempt a thort explanation of {ome words familiar both in the ancient and
modern law,  Serfonas aechnical term, denoting the completion of that invohiine by which the tenane was admined o the te-
nure, and without which no frechold could be conthituted or pals. Te i o vword common as well tothe Frenelas to the Bnelifh Law,
To as cither i deed, wiichas, when the perfon has the adtual (G or podcthon or in Lo, swhen after a diteent the perfon on
whom the lands defeend, has not adtually entered, and the potlellion continues vicant, not beny ulfurped by another.  Dojerfin
(cems tomply the turningrthe tenant out of his fee, and ufurping his place and relation, Tt has been oblerved in o precedings note,
that perfons, to avial themfelves of the vemedy by aflite, fiequently fuppoted o admitted themfedves to be ditfeiied, whon they
were not; oand dhat this was catled oife fin by eleSlion, in oppolition to an adtwad diffeifn, "o contlitnte an a@ual dilliafing it w s ne-
cefliny that the difeifor had not a vight of entry 5 (oryto ule the old law expreffion, that his entry was notcongeable; ) thay the peeion
diffeifed wasy atthe time of the diffeiling in the adlual polfcthen of the lands 5 thar thediferfor expellad him fromthem by fime degice
of conftraint or foreey and that be fubftituted himtedf to be tenant o the bord, Bur how thiy fubflitution was {{'II'UL"}L*LI, it s chiilicult,
perhaps impolhible, now to difeover, Ffrom whit we know of the feudal Law e does not appemr how g difleifin could he efleéled
without the conlent or conntvanee of the lord @ yet we hnd, the velationthip of Tord and tenant renained after the dideitm,  Thus,
nfrer the diffcihing the Tord mipght releafe the vent and fervices to the difedee 5 mighe avow upon him and i he died his he
within aere, the lord was entitled to the wirdthip ol the heir, Bee Tty Sedt, 924, und the commentiwry uponit, It thould be ob-
ferved, thata dilleitin did not difturb rene ifuing out of land, the feitin of the tent bemg confidercd as o feparate and diglind) feoa
from thar of the land, 10 Rep. 133, b A difiontinnanc e is theefleél of a diffeiling, wheny on cettain events, the perfon duleifed ras
loft his right of entry upon the diffeifor, and can only vecover by aflion, Uhe word frecholid is now generally uled to denore an o tor
Nle, 1o oppofition to an efinte of inheritance, Perhaps, in the old Taw it memnt mther the Jarter than the former,  1is ks <0 that
feen were held onginally avthe will of the lord 5 then, Tor the life of the tenant; that afterwinds they were defeendible .o pai-
ticular hens ol the hmlf of thetenant then, toall the heirs of hiv body 5 mnd thac i fuecetlion of nme the tenimt Tad b caplee dos
mmion or power over the fee, "The word frechold alway « imported the whole eltate of feudntory, hut varded as th « o ed, Henee
we lind the frecholder veprefented the whole fee, did the duty tothe lond, and defended the polfcion apgainil fluongers, See Fead,
f:. 1, tite 2g, Lo, o, o2, Crnigs libe aoite 20 v oty 3o g3 Lt Seéls g0, 299, e, Britton, cha 32, and fir 1id, Colie's
Commentary upon thofe Seétions; and the cafe of ‘Pavior on the demife of Adins v, Hoede, 1, Burrows 6o,

(2) Buts common recovery velts nolreehold in deed or in law before excoution terved,  See Mooy PR
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cel releafe eft bone, pur ceo gue releafe is good, becaufe hee to
celuy a que le releafe efi fait, avort whom the releafe is made, had in
en luy un reverfion al temps del law a reverfion at the time of the

releafe fait. releafe made (1). (Plo- 352.)

HERE Littleton addeth a lumitation to the next precedent Seltion, wiz. that a releafe 7. E.4.13. 14. H. 4. 32.b.

of all the right may be good to him 1n reverfion, albeit he hath nothing in the free- 4! E.3.17. 49. E. 3.28. cafe
hold, becaufe he hath an eftate in him, ult.

Tout le d’?"(?lf, &5c. Or title, intereﬂ:, demand, or the like; and fo it is if he in
the reverfion hath an eftate for lifc or 1a taile 1 reverfion, as in the like cafe it appearcth in,

the next Section,

Sect. 450.

BN mfme le maner off, lou ][N the fame manner it is, where
leas ¢off fait a un bome pur — aleale is made to a man for
terme de vie, le remamnder a un terme of life, the remainder to
auter pur terme de® auter vie, le another for terme of another
remainder a le tierce en e taile, man’s life, the remainder to the
lo remainder a le quart enm fee, fi thirdin taile,the remainder to the
un eflranger que drott ad a la fourth in fee, if a ftranger which
terre releffa tout fon droit a af~ hath right to the land releafeth
cun de eux en le remainder, tiel re- all hisright to any of them in the
leafe eft bone, pur ceo que chefeun remainder, fuch releafe is good,
de eux ad un remainder en jfair becaufe everie of them hath a re-
veflue en luy. mainder in deed vefted 1n him.

ERE 1s another limitation, that a releafe 15 good to him in the remainder, albeit hee 7. E. 4. 18. 41.E. 3. 7. 17.E. 9
hath nothing in the frechold in pofleflion, becaufe he hath an eftate in him, as hath 54. 18. E. 2. Tit. Eniric 74.
beene faid.  In both theie mitations it 1s to be obferved, that the ttate which maketh a man 3. E. 2. 1ht. Entrie 7,
tenant to the preecipe, is {uid to be the frechold, as here the ftute of tenant for life, and ¥+ N.B. 207 E.

not the reverfion in fee,

Selt. 451.

MES fi le tenant a terme de BUT if the tenant for terme of

vie foit dijfesfie, ot purs celuy o life be diffeifed, and afterwards
que ad droit (¢fleant le poffeffion en he that hath right (ihe poffeffion
le diffesfor) releffla a un de eux Dbeing in the difleifor) releafeth to
a que le remainder furt fait tout oncof them to whom the remain.--
‘ fon droit, cel releafe eff vord, pur der was made all his right, this
cco que 14 12 avost | un remainder en rcleafe is void, becaufe hee had

Jait al temps de releafe fuit, forfgue not a remainder in deed at the
tantfolement un droit  del re- time of the releafe made, but
mainder. only a right of a remainder.

FOrfqm’ tant [olement un droit del remainder.  For a releafe of a right to

one that hath Lut a bave right regularty 18 voud ; for, as Litdeton hath before fnd, hee Vide Se&. 43540
to whom a releafe s made ot o bare vight m lands and tenements, muft have cither a free-
hold v deed or n law in poileflion, or a fate in rematnder or reverfion in fee or fee taile,

or for life,
Sclt.
¥ anternot in I, and M. nor Rol. norin Cauale, NISS, Fovor—/ry Loind VL and Roh, toen Ly added Looand WL and Roh,

() Releates may enne four manner of ways, 0, Per watier Ie dioity, where a peefon is diffeifed, and e eleafes to the dif-
feitor iy ey or feoflees—ad, For meiter e eflads, vize when two o mote are feifed by ajoine tide of the Cime effate, as by itcon-
“'-“LL 1) li‘s' tlulln'ﬂ, 1R iliillll'll,’tllr:\ T CODOeCne! S, and one of them acleates to the other, this entipes Jur IIITAN. J“rﬂrn'r.—- ]Il, Per
f'r'a’m;qr'r, viowhiere the poficilion and inhovitmee s wre fey naned Top a particulay thne, and he who hath the weverfion or inheitance,
l:u[vuil.-:i tothe tenant i podlethon alb s ehe aadincesefls bad releale i fid to enlargee his diate, and to be equal 1o entey and
feollinent, and ro mmount 1o prant and ateg nment,=gthy o eagpnenettment, where the veleatee cannot have the thing, poromttter te
{ {‘“H. yot the reteale thall cnure by way of s whanent :1;{n|lnll all manner of |‘h.l‘lin!1'- v oas waien the lond ity the h-'l}!fl‘li”f}' ro
Bus wenane, fuch veleales abtetutely oxtingueh el vent, Sesadthoeeh the eedenee e ondy tenmt for bles Ant, gz, by and fee poft, 273, b,

SN



leo 3 Cap. 8.

BY this 1t appeavccth, that

as a rcleafe made
of a right to him in rever-
fion or remainder, fhall aid
and benefit him that hath the
particular cftate for ycares,
life, or eftate talle, fo a re-
Ieafe of a right made toa par-
ticular tenant for life, or in
taile, thall aid and benefit him
or them in the remainder.,

If two tenants i1n common
of land graunt a rent charge
of 46s. out of the fumne to
onc 1 fce, and the grantee
releafe to one of them, this
fhall extinguifhh but twentie
fhillings, for that the graunt
i judgement of law was fe-
verall, (1) Soitis if two men
be feifed of feverall acres, and
grant a rent w»t fupra. But
there 1s a diverfitic betweene
feverall cftates i {everall
lands, and feverall eftates 1n
one land ; for if one be tenant
for lite of lunds, the reverfion
in fec over to another, if they
twojoyne i1 a grant of a rent
outof thelands, if the grantce
releafeth either to him in the
reverilon, or to tenant for life,
the whole rent 13 extinguifh-
ed, for it 1s but one rent, and
iffucth out ot both eftates, and
{o note the diverfitie, (2)

St e tenant ad e

Jait enfonpoignea plea~
der. And {o it 15 1n bnth
cafes : for albeit he 1 the
reverfion or remainder 15 a
{tranger to the deed, when
the releafe 1s made to the

(2. Roll. Abr. 414. Palt, 275. =.
279.b. 285+ b. £g7.a. Ant.147.b.

197.)

(1. Rep. Mayoe’scale.)

sc. H. 6. 8,

E T e

Of Releafes.

Sect. 452.

FE T nota, que chef~

cun releafe  fait
a celuy que ad un
reverflon ou un  re-
mainder en fait, fer-
vera et ardera celuy
que ad e franktene-
ment, auxybien come
a celuy a que [e re-
leafe fuit faity, fi le
tenant  avolt le  re-

leafe en fon poigne * de

pleader.

Sect. 4525 45 3.

A N D note, that
every  releafe
made to him which
hath a reverfion or a
remainder in deed,
fhall ferveand aid him
who hath the free-
hold, as well as him
to whom the releafe
was made, if the te-
nant hath the releafe
in his hand to plead.

Sect. 453.

mefme le man-

ner + eff lou un
releaft T efl fait al te-
nant pur terme de vie,
ou al tenant en le
tatle, || ceo urera a
eux enn le reverfion, ou
a eux en le remain-

der, auxybien come al

tenant de franktene-
ment, € averont auxy

grand advantage de

cel, s'ils ceo poyent

monflre §.

IN the fame manner

1t 1s where 2 releafe
is made to the te-
nant for life, or to the
tenant 1n taile, this
{hall enure to them in
the reverfion, or to
them in the remain-
der, as well as to the
tenant of the free-
hold, and they fhall
have as great advan-
tage of this, if they
can fhew it.

tenant, and the tenant for life or in taile is a ftranger to the deed, when the releafe is made
to him in reverfion or remainder, yet fecing they urcrprwms in cflite, none of them in
i

pleading fhall take benefit thercof, without fhewing the

obferved

(Ant. eg2. 2. Tloh, 66.
. Roil, AIJT; g1 !r)

% de pleader notin L. and M. nor Roh.
i ceo not in L and M. nor Rol.

4 e Jon vot in 1., and M, ulm' Roh,
§ &¢, added in Leand M. and Rab.

me in court, which is worthy to be

S'tls ceo PQZ'L’?ZZ‘ manﬁre. The onc cannot plead the rcleafe made to the other
without fhewing of it, for that they are privie in eftate, as hath beene fuid.  The refiduce of

thefe two Scections needs no explication.

Sect.

T eff not in L., and M. nor Roh.

(1) Il they grant areni-charee of ros. auhich in laav amennts to a rent-charpe of 405, as two granis, for othe qife non ¢ft calus.
Hhen tauo tenanis i common grant a renty shat isy feweral cflates in one land, and yet they are fewvoral prants, they clore qreare of this

diverfity. Plo. Que. pl. 315, centra. Lord Nott, MSS,

(2) For Plowd. in his Duare 315,

life of the tenant for life, “Lord Nott, MSS.

tf tennnt for life grauts renty and the prantee purchafes the recerfiony the rent remains dering the



Lib, 3.

] T E M, S fort
- feignior et tenant,
et Je femant  fout
diffeifees et le feig-
nigr relefla al  dif-
feifee tout le aroit
que il avoit en le ferg~
niorie ou en le térre,
cel releafe eft bone, et
le feignioric eff ex-
tincl : et ceo eft pur
caufe del privitie que
ef perenter Lo feig-
nigr et le  differfee.
Car fi les avers le dif -
Sfeifee foient pris, ef
de eux le  differfee
fuift un replevin en-
vers le feignior, 7/
compellera le_fergnior
davowrer fur luy;
car s'tl avower fur Iz
diffeifor, dongucs fur
le matier monfire
lavowrie  abatera,
car le diffetfee oft te=
nant ¢ luy en dioit el

en la ley.

Of Releafes.

Sect. 454.

ALSO, if there bee
lord and tenant,
and the tenant be dif-
feiled, and the lord
releafeth to the diflei-
{ee all the right which
he hath in the feigni-
orie or In the land,
this releafe 1s good,
and the feigniorie 1is
extinct : and this 1s by
reafon of the privitie
which is betweene the
lord and the ditiei-
{fee. For if the beafts
of the difletfee be ta-
ken, and of them the
diffeifee {ueth a re-
plevin againft the lord,
ce fhall compell the
lord to avow upon
him ; for if hee avow
uponthe difleifor, then
upon the matter fhewn
theavowrie fhall abate,
for the dificiiee 1s te-
nant to him 1n right
and in law. (1)

HEREUPON may
bee colleéted and ob.
ferved two diverfities: firft,
betweene a  fuigniorie  or
rent {fervice, and a rent charge:
for a feigniorie or rent fer-
vice may bee releafed and
extinguifhed to him that hath
but a bare right n the land,
And the reafon hercof 1s,
i refpeét of the privitie be-
tweene the lord and the te-
nant in right ; for he is not
only as tenant to the avow-
rie, but if hee die his heire
within age, hee fhall bec in
ward ; and 1if of full age, hce
fhall pay releefe ; and if he die
without heire, the land fhall
e{fcheat. But thereis nofuch
privitic in cafeof a rent charee,
for there the chargeonly lieth
upon the land.

The fececond diverfitie 1s be-
tweene a feigniorie and a bare
richt to lund; tor a releafc
of a bare nght to land to
onc that hath but a bare right
1s void, as hath beenc {uid.
But here in the cafe of our
author, a releafe of a feig-
niorie to him that hath buta
right, is good to extinguifly
the feirnione,

Nora, o fergimorie, rent, or
]'i:rht, cither in prafeney, or in

futuray, may be releafed five

manncr of wayes, and the firtt
threc without any privitie.
Farft, to the tenant of the
frechold tn deed or in law.

Sect. 454.

Sccondly, to him in remainder.  Thirdly, to him in the reverfion. T'ne other two 1n re-
{peét of privitie : as, firft, here the lord releateth his fagniorie to the tenant hum_g diffeifed,
having but a right, and no cftute avall : {ccondly, in refpect of the privitie, without any
eftate or right ; as by rthe demandant to the vouchee, or donor to the donee, after the donee
hath difcontinued in fee, as appearcth hereafterin this chapeer,

Per C‘m{/ﬁ’ dv jrivitic, &e. See for this word ( privitie), Scit. 401,

Il compellera le feignior @ avewrer Jur luy, (Tc.  This is regularly true 5 bue
if the lord hath accepred {rvices of the diffeifor, then the diffeifee cannot enforee the lord to
avow upon him, though his beadts be taken, &c. (2) o

£ aman hath title 1o have a writ of efcheat, it he accept homage or fealtic of the tenant, he
3s barred of his writ of efcheat; butif he uccept rent of the tenane, that iH_ no Dar to him, {or
1t may be received by the hands oba baylite,  [«] But fome doc hold, that it there be lord and
tenant, and the tenant be diffeifed, and the diffeifee dic without hewre, the lord accepts vent by
the hands of the difleifor, this is 1o barre to him,  Contranie itis, if he avow for the rentin
court of record, or iF he take a corporall fervice, as homayge or fealtiey tor the Eh!]}-l_tur s
in by wrong: but il the lord aceepr the rent by the hands of the hetre of the diffeifory or

of his fvoflee, beeaule they bein by title, this fhall barre him of has clcheat, which u*.l 1o
e

(1) Nere the rddeate opertes by way of extinguifhments See polt 27q. b

(:") Hin thl*“]"'lll]”!’t o1 te e

268

(3. Rep. 35- b.)

Vid. Scét. 451.

Lib. 10. fol. 48. Lampet’s cale,

(Poft.255. 2. Roll. Abr, 40s3.)

Scll, 455.

2o, H. 6. 9. b, 4t. E. 3,26,
48. k. 3. 9. 2. K. o400

31, E. 1. Difcent 1. 26, L. 3,72,
q. H 6. 210 FON Borygyg o
[] 7. B, G, uite Blchear, Br, 18,

(l_]- pr- TEe 1, l{ull' Ab‘r' Slﬁ'b'}

LYo feenis o the contany 3 beenude when the tenant pleads the difleidin, to compel the tord 1o

avow upon hin, e is fliange thae the fod, by Ly v adl of acceptanee, thould mamtan s wvonryy and dethoy the feudal contiaél,

Gilb. T'en. 04, 08,



Lib. 3.

(ﬂ') 7- H. 4+ 17,

.Cap. 8.

3. R. 2. entr. bee underflood of a difcent or feoffinent, after the title of efcheat accrued: (¢) for if the

Of Releafes. Sect. 455,

cong. 38. aé H., %- 8 6.H. 7. diffeifor make a feoffment in fee, or die feifed, and after the difleifec die without heire, then
9. VId: S: b 55 &

(/) 21. H. 8. cap. 19,
(Hob. 242.)

Lit. g.fol. 136. Alcough’s cale.

a4, H. 8. fol. 4. 32. H. 8. cap. 2.

Lib. g. fol. 36, Bucknal's cale.

34. H. 8. Avowrie Br. 113.

27. H. 8, 4. & 20, Bucknal’s cafe

ub1 {upra.

Lib. 9. fol. 2. in cale d’avow”

Tie,

44. E. 3. 20. 11, H. 7.

7. 40.

10,

34. H. 6. 18.

(Ant. 161.)

(1)
(2)

s o1, H.
10. E. 4.
6. R. 2, Relcou. 11.

there is no efcheat at all, becaufe the lord hath a tenantin by title.  And when Litrleion
wrote, the diffeifeein the cafe here pur, fhould have compeiled the lord to have avowed up-
on him, as Liztleton holdeth. But now this is altered by a larter ftatute of (f) 21 H, 8. For
whereas by fines, recoveries, grants, and fecret feofiments, &c. made by tenants to perfong
unknowne, the lords were put from knowledge of their tenants, upon whom by order of
law they fhould make their avowrie, &c. it 1s by that flatute enalted, that if the lord fhall
diftreine upon the lands and tenements holden, &c. that he may avow, &c. upon the fame
lands, &c. as in lands, &c. within his fee or {feigniorie, &c. without naming of any perfon
certatne, and without making avowrie upon a perfon certaine. .-Up(.}ll which ftatute thefe
foure points are to be obferved, Firft, that the lord hath ftill eletion either to avow according
to the common law, by force of the ftatute, by rcafon of this word (ay), Secondly, ai-

beit the purview of the act be generall, yet all neceflary incidents are to be fupplyed, and
the {cope and end of the aét to be taken : and therefore, though he need not to make his

avowrie upon any perfon certuine, yet he muit allcage feifin by the hands of fome tenant in
certaine, within fortie yeares. Thirdly, that if the avowrie be made according to the fhatutc,
everie plaintife in the replevin, or {econd deliverance, be he termor or other, may have
cverie anfiver to the avowrie that is fufbicient; and alfo have aid, and cverie ocher advantage
in law (difclaimer only except) ; for difclaime he cannot, becaufein that cafe the avowrie 1s
made upon no certaine perfon. Fourthly, where the words of the ftatute be, if the lord
diftreine upon the lands and tenements holden, yet if the lord come to diftreine, and the
tenant enchafe his beaflts which were within the view out of the land holden, and there the
lord diftreine, albeit the diftrefle be taken out of his fee and feigniorie in thut cafe, yer is it
within the faid ftatute ; for in judgment of law the diftrefle 1s luwtull, and as token within his
fee and feigniorie ; and this {tatute being made to fuppredle fraud, is to be taken by equitie (1).

Sect. 4335.

]TEM, fi terve foit done aun A LSO, ifland be given to a man
bome en taile, reférvant al donor in taile, referving to the donor
et a fes brires un certaine rent, fi and to his heires a certaine rent,

le donee foif difféifre, et puis le if the donee be diffeifed,and after

donor relefla al domee et a fés the donorreleafe to the doneeand

R

fait,

Jolement  un

betres tout le droit que 1l avoit
en la terre, et puis le donce en-
ter en la terrve fur le difjetfor ;
en ceft cafe le rent eft ale, pur ceo
que le diffeifee al temps de releafe
fuit temant cn droit ef en
la ley al donor, et avowric a fine

Jorce covient de eftre fait fur luy
per le donor pur le rent aderere,

&c.  Mes uncore rien de droit
de terres, {cillicet, de le droit
de le reverfion, * paffera per tiel
releafe, pur cco que le donee a que
le releafe eff fait, adonque n’avoit
riens en la terrve forfque tant-
droit, cof iffint le
droit del terre ne puiffoir + adon-
gues pafler al donee per tiel re-
leafe.

% adonques ne added L. and M. and Roh.

Sce the followmy page, Gilb. Diftr. 189, Lord Raym, 2¢7.

‘That is, of nceetlity,

his heires all the right which hee
hath in the land, and after the do-
nee enter into the land upon the
diffeifor; in this cafe the rent is
gone, for that the difleilee at the
time of the releafe made, was
tenant in right and in law to the
donor, and the avowrie of fine{2)
force ought to bee made upon him
by the donor for therent behinde,
&c. But yet nothing of the right
of the lands, (/cilicet) of the re-
verfion,fhall pafle by {uch releafe,
for that the donee to whom the
releafle is miade, then had nothing
in the land but onely a right, and
{o the right of the land could not
then pafle to the donce by fuch
releale,

Sz

4 a:donques not in L and M,



Lib. 3. Of Releafes. Sect. 4356,

I /e f[ﬂﬂé’é’.ﬁ}ff G"Z/]H e, e, Thisis cvident by that which hath beene fa'd,  Butad-

mit that the donee maketh a feoffiment in fee, and the donor releafe unto him and his hejres
a1l the rizht in the land, this fhall catinguifh the rent, becaufe the lord muft avow upui
him, and yet the tenant in tade after the feofhinent hath no richein the land,  Butthe reaton
is in refpect of the privity, and that the [#] donor is by ncceflity compellableto avow upon
him only ; forif he fhould avow upon the difcontinuce, then it fhould appeuare of his owne
fhewing that the reveriion whereunto the rent is incident fhould be out of him, and confe-
quently the avowrie fhould abate ; and {o was it [#] refolved 7iin. 18, Eiiz. in the
common pleas in fir Thomas Iiar’s cafe, which I heard and obferved.  And Lirderon Gaith
here, that in cafe of the diffeifin of fine force, the avowriec muft be made upon the donee,

” apmif & : o fs oD : . _
Uncore ricens de droit, ¢, de PEverfion, ¢, Iere the diverfitie aforcfuid be-
rweene the zent fervice and a bave right to the land appearcch.

Sect. 436.

J N the fame manner itis, if aJeafe

be made to one for terme of life,
referving to the leffor and to his
heires a certaine rent, if the lefice
be diffeifed, and after the lefior
releale to the leflee and to his
heires all the right which he hath
1in the land, and after the leflee
entreth, albeit in this cale the
rent is extinét, yet nothing of the
right of the reverfion fhall pafic,
caufi qua fuprd.

BN mefme le manner ¢, fi

leas foit * a un pur termw de
vie, refervant al leflor et a fes
beires certaine rent, fi le leffee
Joit diffeifie, et puis lefjor relefa
al leflec et a [es beires tout le
droit gue il ad en la terre, ef apres
le loffce enter, coment que en coft
cas le rent eff extinil, uncore rien
del droit de la reverfion paffera,
cauld qua fupra.

EREBY the diverflity is made apparent betweene a releafe of a rent fervice outof land,
and & releafe of right to land, 11 this Scction.

Sect. 4.57.

AMES fi foit ve- PUT if there be very

ray feignior et lordandverytenant,
veray tenant, ef le te- and the tenant maketh
nant jart un feoffment a fcoftment in fee, the
en Jee, lequel feoffee which teoflee doth ne-

IR AY fergnior
el Veray lenant,
This i1s to be underftond
of i lord 1n fee imple, and of
a tenant of hse eftaee,
T here be foure manner of
avowres tor rents and {or-

e unque devient te- ver become tenant to YOS 10F rent
L : VICCS, XCo a2 L. Swferacran
nant al feignior, 4 fi the lord, if the lord soenrem, a5 in the eafe here
fe Jerznior ?“{’/f‘]/d al releafe to the fcoftor put. 2. buper<erum teneriom
s : rn formd precdicldy as wherr

all his right, &c. this
releate 1s  altogether
void, becaufe the feof-
for huth norightin the
land, and he 15 not

Jeoffor tour fon droit,
Se. coff releas off en
tout wod, dur ceo que

Lo i
le feoffor ad nul droit
en la terrey, of 1licft

a leale for e, or a wit
m ta e bee made, the renant-
deran fees 3. Upon one as
upon h_iﬁ‘tt:n:mt Ly them m.
DO OMILEMT {aerie) s il g
1s when the lord harh apar-
ticular efiate in the feienio-

court of

457. 269

Vide Scft. 454, 1. 1. 5. 1.
praut, 5. 14. 1o 58, . a,
£ni, 2g9. Iih. 6, ;8. Laompets cuie
uin fupla,

(LAnt, 56. Poll. 348.)

[m] ro, b, iL 2 :.:3. k. a. 8. b.
31,45, 3. gpard. 1100 5. klg. 4,
7- K. 4029, 15K 4.1,

n] Urin. 18, Eliz. o Thoma,

VWiat's cafe in cornmununt hanca.
Py

Vide Afcough'scafe, I, g, fo.13s,
136, 20.11 6.q9. 2.1, 4. 24.
12, k. s D 20, 11 0. JYOn 11t 172,
g- Ltz dher v 50 HL 2010,
7o Kogona 200 K30 ovow, 131,

f

(9. Repo1gg. be 21, 1L Boc 1g.)

tenant  on dreid al tenant 1n l'igllt to Lhe ric, and {o fhall the donor
upon
- fodradded o L,oand ML aad Roh, ¢ &¢. addodin L. and M, sd Roh. \

6 ¥



Lib. 3. {ap. 8. Of Releates. Sett. 457.

upon the donce, or leflor _/ezgfzz'af‘, mes tenant Iord, but cm]y tenant

a7.E. 7. lol,ultimo, 38. H. 6. 23. upon the lellee, 4. Surdemat-
4753 A rerve, A folement tenant quant asto make the avowre,

fec and feignioriv, As where g/ avgwry faire, et 21 and hee fhall never

y { 1ghts fer-
A St Sl e e ungues” compellera compell the lord 1o

: .pcil:n*ing a rent, and dic his le _ﬁ‘fgﬂ!‘ﬁ?" d' avower avow upon him, for

heire within age, the gur- - Y ,

{(Doc, Pla. 53] deme fhall ﬂvt;W upon the ﬁfr /Zt"}/, car /f /Lfg thf.‘- lord {h:’l“ -avow
efice, feilicet, fuper materiam WI0F aVOWera fur le upon the {eoffee if hee
precdictam in terris et tene _]‘f—’?ﬁt’ﬁ’ s'7l voile. will.
vyucntis preedidfn ut infra feo-

.ay, H. 8. cap. 19. dum et dominium fuum. Now by the ftatute the very lord may avow, as in lands within his

{Poll. 345.) fee and feigniorie, without avowing upon any perfon in certaine. (1)

Here appeareth the diverfity betweence a tenant in taile, and a tenant in fee fimple ; for
albeit tenant in taile make a feoffment in fee, yet the right of the entaile remaine, and fhall
defcend to the iffue in taile.  But avhen the tenant.in fee funple make a feoffimenc 1 fee, no
richtat all remaine of his eftate, but the whole 15 transferred to the feoftee,

Alfo the loed is not compellable in that cafe to uvow upon the teoftor; but if he will, as
7. ittletow here faith, he may avow on the feoffee ; but fo 1t is not, as hath beene fuid, in cafe
of tenant in tule.

Note a diverfity betweene actions and acts which concerne the right, and aétions and aés
which concerne the pofieflion only. Fora writ of cuftomes and {ervices lieth not againtt
the feotfor, nora releafe to him thall extinguifh the feigniorie,  So if a refeous be made, an
affife thall not hie agmndt the feoftor, and him that m:ui: the refcous, becaufe the feoffee 1s
tenane, and in affife ; the furplufage incroached fhall be avorded.  For thefe aftions and aéts
concerne the vight 3 but of a feifin and an avowrie which concerne the pofleffion, it is other-
wite.  And if the lord releafe to the feotfor, this 15 good betweene them, as to the poileflion
and difcharee of the arrcrages, but the feoffec fhall not take benefit of at, for that, as hati
heene {uid, 4t extendeth not to the right.  Burt the feoftor {hall plead a vefeafe to the feoftee,
for thereby th.e feignoric ts extinét ; as if lefiee tor lite doth waite, and grant over his eftat,
and the [effor releate to the grantee, inan action of waidte againdt the leflee, he fhall plead the
releafe, and vet he hath nothing in the land.  And {o in waftefhall tenant in dower or by the
courtcfie in the hke cafe, and the vouchee, and the tenant in a precipe atter a feoftment
made,  And {0 10 & contra formam collations.

Lf’jé’ﬂzﬂﬁ’ﬁ’ e Hnques dﬁ’qf’é’fg??é’ tenant. Nota herc an excellent point of learn-
4- F.3.22. 7. ;} 3+ 8. 1 ing, wi=. if there be lord and tenunt, and the rent s behind by divers yeares, and the tenant
- - . L . - " - .o - = . * "
oboqo27e 29 T8 N BVOWS L ke o feofiment in fee, 1t the lord accept the fervice or rent of the feoffce due in his time,

yie. Bbs. 111, lio2. fol. 63, cb. A ) : _ T !
Penmant's cale. n H. 4. 14 he hall lofe the arrerages due in the time of the feoffor ; for after fuch acceptance he thall not

{Doc. Pla. ga1.)

a. k. 4. 6. 3¢ Hi 6. 46. avow upon the feoffor, nor upon the feoffee for the arrerages mcurred 1 the time of the
37. H. 6. =g. H.8. avowric.  feoffor, But in that cafe if the feoftor dieth, albeit the lord aceept the rentor fervice by the
[0, Rep. 58. b.} hand of the icoffee due in his time, he-flinll not lofe the arverages, for now the law compelleth

him to avow upon the feoffee, (2) and that which the law compelleth him unto, fhall not preju-
dice him,

So it 1s, and for the fame reafon, if there be lord, mefue, and tenant, and the renc due by
the mefne is behinde, and after the tenanefore-judge the meine, and the lord receive the fer-
vices of the mefne which ifluc out of the tenancie, he fhall not be barred of the arrcraces
which iflued outr of the mefhalty 3 and {o ifthe rent be behinde, and the tenant dieth, the uc-
ceptance of the fervices by the hand of the hetre fhall not barve him of the arrerages ; forin
thefe cafes albeit the perfons be altered, yet the lord doth aceepe the fervices of him which
only ought to doe them. (3)

4. E.q.02. 47 B34 but as long as the feoftor liveth, the lord fhall not be compelled to avow upon the feoffee,
unlefle he giveth the lord notcee, and tender vwnto hnn all the arrerages,

But now by the fatute the lord may avow upon the lands fo holden, as in lands within
his fee or feigniory, without naming of uny perion certame to bee tenant of the fame, and
avithour making of any avowrie upon any perfon certaine, as hath beene faid, which hath
much altered the common law 1n the cales abovefaid, for the benefit and fafety of the lord,

But yet thefe cafes are neceflary to be knowne (for which purpole I have added them), for
that the Jord may avow (Ll ac the common Lww il he will.

el Ho 8. cap. 19.

Sedt,

(1) On the eomtinuance of the tight of theentail in the tenant in il aftera feoliment made by am, fee the cale of Jord Sheflicld
v, Radelitle, Hoh, 334 pud fee Duncombe v. Wingheld, ibid. 252,
(:) Fouothelord could not mtroduce the heir into the fewd contrwy ro the exprels alienation of the ancellor, Gill, "Ten, 69,
(1) Dy acceptance of rent from the alliynee, theleffor Tofes his adtion of debu againdl the Bt lefiee, but he may il nyuntun w
2fion of covenant agidntt hinae 1, Saund, 240, 2410 2, Saund. 303,



Lib. 3.

Of Releafes.

Sect. 458.

Sect. 458, 459:

.AUTERMENT#/GH [e 'Uﬁ’?"dy OTHERWISE 1t 1S Whﬁ'l’ﬁ thf:

tenant eff daiffeifie, come en
Jo cas avanidit ; car fi le veray
tenant que eft diffeific, tergne del
[ervice de chivaler
(fon beire ¢fteant deins
ege), le feignior avera et [eifera
le garde del beire, et tffint n'avera

i my le gard del feoffor que fift

[fegnior per
el ma?‘zﬁ

le feoffment en _fee, Gc.

graund diverfity enter les deux

l‘:d fJ, @fu

that made

1ffint ileff

very tenant is diffeifed,asin the
cafle aforefaid ; for if the very te-
nant who is diffeifed, hold of the
lord by knights fervice and dieth
(his heire being within age), the
lord {hall have and {eize the ward -
thip of the heire, and fo (hall he
not have the ward of the feoftor
the feoftment in fee,
&ec. fo there 1s a great diverfitie

betweene thefe two cafes.
Of this fufhicient hath becne faid before.

Sett, 459.

JTEM, fi un tome A LSO, ifamanlet- NEVANT quele

lefla a un auter
fon  Lerre pur terme
d'ans, i le leffor re-
lfla al leffee tout fon
drott, &Sc. devant que
le leffee avort enter en
mefine le terre per force
de mefine le leas, tiel
releas eft woid, pur ceo
que le leffee  navort
poffelfion en la terre
al temps del releas
Jait,  mes  tantfole-
ment in droit da-
ver  mefme  la terre
per force de mefine e
fras. Moes _ﬁ le /:"ﬂf}c’
enter cn mefie la ter-
ey et ent eit poflefion
per jf?)’ft" de mefne /e
leas, donque  tiel re-
leas fait a luy per le
Jeaffors o per fon
/.?:';"J*U, {/2 ':"‘ /}t wient
luy per canfe del pri-
v que per force del
lras (_’/f p:,')‘t’?zt vy CUN,

(e,

teth to another
his land for terme of
yeares, 1f thelefor re-
leafe to the leflee all
his right, S&c. before
that the lefice had en-
tred into the {ame
land by force of the
{fame leafe, fuch re-
leafe is void, for that

the leflee had not pof-
{effion in the land at

thetime of the releafe
made,butonly a right
to have the fame land
by force of the leafe.
But if the lefiee enter
imtothe land, and hath
poffeflion of it by
torce of the faid leale,
then fuchreleate made
to him by the feoffor,
or by his hetre, 1s {fuf-
ficient to him by rea-
fon of the privitic
which by foree of the
leafe 1s between them,

&ee. (1)

leffee avoit enter,

IC. For before cntry the
leffee hath but ineereffo termi-
7ty an ntereftof a terme, and
no pofleflion, and thereforea
releafe which enure by way of
calarping of an eftate cannot
worke without a poflethon, (2)
tor betore pofleflion there 1s no
reverfion; and yet if 4 tenant
for twenty yeares in pofleflion
make a leafe to B. for five
yeares, and K. enter, a releafe
to the tirft leflee is gnod, for he
had an actuall pofieifion, and
the pofletlion of his leflee is his
poficihion. Andfoitisif a man
muake a leafe for yeares, the
remainder for yeares, and the
fivit leflee dothenter, aveleuafe
to hin i the remander tor
veares 15 good to enlarge his
cltate. (35)

Butif a man make a leade
tor yeares to beginne prefent.
vy referving a rent, if betore
the leflee doth enter the leflor
reteafeth allthe righe that hee
hath 1n the land, albeit ehis
releafe cannot  enlurge his
cibate, yet 1t {hall i refpect
of the privity extinguifh the
rent,  And 10 icas tf a leafe
be made to beginne at Afichael-
nuasy relevving a rent, and be-
tore the dey the leflor releale
all the l'igﬂt that hee hath
the Land, this cannot enure to

enlarge

~ Jon et added L. and M. and Rob.

(Antn ?6. b.} i

12. H. 4. 13. 36. E. 3. t1t. gard,
10, 6. H. 7. 9. 37. H 6. 1.
32. H.6. 27. 7. E. 6. tit. gard. Br.

(Pott. 335. b)

49- F. 3.28. 32. H. 6. 8.
37.H. 6,18, 22. E. 4. 37.
4-Hy7y too 15.H 7.14.

22, E. 4. Sureender. 8.
(PPoll. 273. &,

(Ant. 46. b.)

(+) Ou releafin which operate by enlarpement, fee polt, 293. a,

('}‘.) Bt thi s nut be undertiood of a leade at conmmon Jaw ; for it it he fo Framed as to hen b:ll'gnin and {nle under the ﬂ:nurc, the l'if.llrul'-
Gon is inomcdiinely execcuted m the leflee, fothat noentry is neceflary, Sce the note page 710 be and Cro, Car, 1100 2. Ventily 35,

(3) By tlys palliee i appears, that what fir Fdward Coke oblerves o tow hines before, that o releafe which enures by enlurgement
Cannot worl withour a podellion, maft be underftood to mean, not that an aélual eftate in poffeffion is neceflury,  but that o velted
terett fulfices, for fuchy veleate 1o operateupon, By comparing this with what-ts faid innote 1. 2710 b, of the operation of a leafo
ill'lll H.'h,'“l‘l.’.‘, i[ \".'i“ hL‘ ﬂ-'l.'l'l, lh”‘[ e unl ; uﬂlltuﬁ in P“”'u“‘u}n, bLl[ L:” Itey “] IVl““i"l‘UI‘ “"Ll r'l-'\'ﬂl'ﬁﬂ“, ""ll Il“ U[hﬂr i“C{]I'_[}ﬂrﬂﬂ‘ 'hl..'vl'{:[“-
biments, may be eflfeciually goanted nmf conveyed by leafe and rveleafe: but it is un inaccuracy to fay, lhﬂ_l‘- the l‘ﬂlqilﬁlﬂp m thele cafcy,
s e adtie o paflison of Llhu beseditpmeute ; the righe exprelbon u, it tiey wre uQually vefled i him, by virtue of the leafy of
peflethion, and tie ttutute.



. Cap. 8. Of Releafes. Sect. 460.

enlarge the effats but to extinguifh the rent in refpect of the priviry, as it was refolved [4]
i the exchequer, which 1 obferved,

A muan granteth the nextavordance of an advowfhn to two, the one ef them may before the
church become void releafe to the other; tor aithough the grantor cannot releafe to theni ta
icreafe their eftate, becaule thewrintereltis future, and not in poilellion, yet one of them to
Y, c_xtinguiﬂ{his intf:rg‘ﬁ may 11‘1*::11'&_ L) tl_w other m rcl]acé‘g o_fthc Rl‘ivity. But at’tr_i’:r tlEc chu.r.;;h

, _{f?-é’:;:.‘éyzwcnmﬁ voud, then fuch a releafe 1s void, becau{s thenitis (as it were) but a thing 1 ation.

[¢] Pafeh. 3B, Lliz. ‘"*q[‘.‘*‘lf‘f . And this was refolved [¢] by the whole court of common pleas, which I myfelfe heaid and

. Cf:fsz;u”{:l c;;],'nu{l;c ~ obferved.  And by confequent in the cafe of 7.7 rferon, if a leafe for yeares be made to twa,

'Eunuu. Sl e Yy &z o albeit the letior betore they enter cannot releale to them to enlarge thewr cftate, yet one of
< them may belore entry releafe to the other.

AL GG

Pl. Com. 423. Mes ¢ czmﬁ[emcf?zf un droit » &5C.  Which is not {o to be underftood that he hath
but a naked right, for then he ecould not grant 1t over; but {fecing he hath inrereffe termin,
before entrie, he may. grant it over, albeit for want of an actuall potlcflion he 1s not capable
of a releafe to enlaree his citate.

Mé’-ﬂ'i/ﬁ‘ It /f'ﬂ&'é’ enier exn ﬁ?ﬁ’ﬁf?ﬂ’ le LErye, (e, This 15 evident. And herein
note a diverlity betweene a leafe for life, and for yeares, for before the leflee for yeares enter,
areleafe cannot be made unto him : but if 2 man make a leafe for hife, the remainder for lite,
ind the firft leflee aieth, a releate to him in the remainder and o his heires is good before hee
dothh enter to enlarge hus cltate, tor that he hath an eitute of o frechold  law m him, which

may be exlarzed by releate before entrie,
And where our author fpeaketh only of a leflee for yeares, the fume law it 1s of a tenant
by ftatutc merchane or ituple, or tenant by eleyu, or the like,

Se&, 460.

F N mcfme [z maner

eft, come 1l femble,

Lib. 1.

47 Mich. gg. & 4n. Eliz. in
S accario, t etweene {ur Henre
Woodhoule and iy Wialliam

Paltou,

»5. K. n.53. 81, I0.q.
‘Coulirmat-14. 31, AL Ploz2g.

IN the fame manner
it 15, as it feemeth,
where a leafe 1s made
to aman to hold of the
leflor at his will, by
force of which leafe °~
the lefiee hath poffef-
fion: if the leflor in this
cafe make a releafe to
the lefiee of all his
right, &c. this releafe
1s good enough for the
privity which 1s be-

:B‘Y thefe two Sedtions
is to bhe obferved, a
diverfity  between a te-

7.E. 4. 27. 3. E. j. 16. nunt ac will, and a te- oy feafe off fair a un
29. H. 6. Relcale 6, nant at fufferance ; for a y

(5-Rep.13. 2.51d. 153 At 47, preleafe to a tenant  at pome a tener de  le
Lro. Jac, 10p.) will 1s good, becaufe be- /E%;- a fa wvolunt, P"’"

tweene them there 15 a ﬁvw de anel las e
poficiion with a privity ; s A \e |
but a relcale to a te- /tfi’f’f A P?ﬂ'—l//m?z . ﬁ e
nant at fulierance s void,  Jo/for 51 celt cale fait
Decaufe he huth a poflef- ‘*ﬂ o/ ﬁ{ //, /d
fion without privity. As 2% Feieds “@. f’ff,rf' ¢
1f lciii::r: for yeares hold Z‘&ZtZ‘LfCJFZ d;*az;, O cc/z
over his terme, &c, a re- reloas ‘?ﬁ (?ﬂé’).‘.f 50;2
pur le privity que oft pe-
;enter eux 3 car ey valil

er. H. 6. 37. 2. E. 4. 6. b,

» leafc to hun is void, tor
that there 18 no privity
betweene themyy and fo are

J
/;‘: YAWE ;-{l L m in *

e A

,-':;:-l' ,MI" /lfﬁ"lf“f,‘" v

the boolis that ﬂlr_‘:iku ot
this nu.tter o be under-

froud, (1)

Scd  contrarinm
tenetiir, Se. Tiis

15 of a new addition, and
the booke here cited 1l
uncderttond, for it s to be
underftood of a4 tenant
o1 {uflerance.

Jerra de faire efiate per
un liverie de  fiifin
in auter, low il ad pof-
Seffoom de mefines les
tenenicnts per e leas
ac .mcfme coluy devant,
Ee.

* Sed contrarium te-
netur, P. 2. Ed. 4. per
touls les juflices.

tweenethem; forit {hall
bee 1 vaine to make an
eftate by a livery of {ei-
{in toanother, where he
hath pofieflion of the
fameland by the leafe of
the fame manbefore,&c.

But the contrarie is

holden, Pafch. 2. E. 4.
by all the juftices. #

Selt.

“ This pauragiaph s notn L. and M, nor Roh,

() A tenant ar will b he whoenters and enjovs the and by the e preds or imphicd confent of the owner, without there beingany ohli-

votion on the paet either of the leflor or fetfee 1o continte it forany certain or determnate ior,

Actenant by fullerincee 1o he who,

s tner entered and obtaieed polletiion by ol vontinues the pollethon, atter Lo title 1 ended, by ohe baches of thie leflor, TThe former
11 byl conlen ol the o ey nf the |.lm|=. X Ihih Croiitis o }'I‘iﬁ.'it} between them, ﬂ teatnt by fullerance wom only h} the Lo hyes of

rhie onney , fothat thero vino privity berween thom,

DBoth thele eftates difler tromthat of aorenant from yeiar 1o vear,  the tenant ol

which ey deternane it the end ol any vear s but afrer o new sear s beeeaty, the teoure cannaot e determnmed cobaor by ahe Jollon or

eee tdl the eid of the voar,
b espires, tive leado wfell g IHIIIL'L"I’)!
under the g4, GeolsS

for double rest ~
>y Wi”, the modern deteyminations i,

t
A

place, wnd the nature ol the hereditaments i Leale,

See 1 dord Foymen !y =09, sob, |
Bu cxpitetion of the term, and e [cfTor may enter on the lefloe wathour fundher notiee, unloin

in which cale there muft be o previous demand mw rning,
that there mufl be g provieus notice; but thils notice vacies accoiding to the cuflom of the

2, Stk 417,

3. Nl 2aa,

0 perfon Lolds by leade, and the

Where the tenant holds



Lib, 3.

M E S Iu home de
de [a tefle demefne
occupia terres ou tene-
ments 4 la Volunt celuy
que ad * le franktene-
ment, ¢t tiel occupicr
ne claima riens forfque
a wolunt, &c. fi coluy
gue ad e franktenc-
ment voile releafer tout
fon droit al occupser,
Ee. tiel releale eft voud,
pur ceo que nil )ﬁ?'z'?fz‘z'f’
off perenier ciix perleqfe
Fart al occuprer, ne per
auter manner, E¢.

meth to a particular eftate In land by the act of the partie, and when by
he is an abator, becaufe his intereft came by act i law,

for if the gardein hold over,
Nul privitie.

Of Releafes.
Selt. 461.

Sect, 461, 462,

UT where a manof YE Jfa teffe de-

his owne head oc-
cupieth lands or tene-
mentsat the willof him
which hath the free-
hold, and fuch occupier
claimeth nothing butat
will, &c. 1f hee which
hath the freehold will
releafe all his right to
the occupier, &c. this
releafe 1s void, Lecaufe
there 1s no privitie be-
tweene them by  the
leafe made to the occu-
pier, nor by other man-

ner, &c.

and in the underftanding of the common luw is fourcfold.
1. As privies in eftate, whereot Zittleron here {peaketh 5 as betweene the donor and
donee, leffor and leflee, which privitic is ever immediate.
2. Privies in bloud ; as the here to the anceflor, or betweene coparceners, &c.
3. Privies reprefentation ; as exceutors, &c. to the teftutor, '
And fourthly, privities in tenure 5 as the lord and tenant, &e. which may be reduced to
two generall heads, privies in deed, and privies m law,

Set. 462, 463.

]TE M, fi home er-

Jeoffe auters homes
de Ja terre Jur confi-
dence, cf al entent de
performer fa darreine
volunt, et Il feoffor
cccupiaft mefme la terre
a la volunt de fos feof-
Jees, et puis les jrof-
Jees releffont per lowr
Jatt a lour feoffor tout
lour droit, &c. ceo
ad ofle un queflion, fi
tiel releafe foit bon
cu non. Bt afcuns ont
dit, que tiel releaje

term, he ilall not be a lhﬂ‘t‘“l‘h
2. L.y, 2c,

) (2 V.og, Car, G Ba on the arppomend of the cafe ol Blundell or B hy com

ALSO, if a man en-

feofe other men
of hisland upon con-
fidence, and to thein-
tent to performc his
laft will, and the feof-

aity 15280

for occupieth the{fame

[and at the willof his

e ey — e o —— e ———

feoffees, and after the
fecoffees releafe by
their deed to thelr
feoffor all their right,
&c. this hath beene a
quellioniffuchreleafe
be good or no.  And

fome have fuid, that

mefne occupta.
Hee doth not fay, de fa teffe
demefne entery &c. 10 as this
is to bee underftood of a
tenant at  {ufterance, wiz.
where a man commeth to
the pofleflion firft lawfuliy,
and holdeth over,

(m) For it a man cn-
treth mto land  of  his
owne wrong, and take
the profits, his words to
hold 1t at the will of the
owner cannot qualific his
wrong, but hee 15 a -
feifor, (1) and then the re-
leafe to him is cood ; oy if
the owner confented there-
unto, then hee 15 a te-
nant at will, and that
way alfo the releafe s
good. But there 1s a di-
verfitie when one  com-

act 1n Lw

5 A

Priwitie is a word common afwell to the Enghfh as to the French,

ERE 1 a queftion
moved, and the reafons
of both fides fhewed, and as
it hauth beene obferved, the
fatter opinton 15 the better,

.t . Y L AT 1-f e
being  Lirtleton’s owne op g
AE gz

N10N. 'S
_ e har =T ¥
1] ferra entendue
per o /r_-y que le_feoffor
dort maintenant occupie
laterrealavolunt de les

jf?ﬂf"f- For intendments

of law mentioned by our au-
thor, fee the Section in the
margeent,

Here s to bee obferved the
mtendment  of  hoy,  that
when g teoftfment s made toa
future ufe, as to the pertor-
mance of his ladt wul, the

{cotleus

et added Loand M. and Roh.

(1) This v tobe underfinod wlien theie is no particular eftate n the Lind 3 but if there be a term in effe, and one enters claiming the

271

Vide Sefl, 68,
(1. Roll. Abr, 658,
Cro. Cuar, 3 3)

Ant. 57

(m) Temps H, 8. tit, tepant 2
velunt. Br. 15, 2. E. 4. 38.
18.E. 4.25. 39. E.3. 28. 12. k. 3.
AL 86,0 30 £ 5. bid. 8.
12. AflL 21, 13. L. 8- AflL ga.
o8, AflL 11, g4, Afl. 10,

10. k. 3,41, 8. E. 3. 63,

‘1o Roll, Abr. 663, Poll. 277.)

Vide 2. part of the Infitutes.
Marlb, cap. 16. 10. L. 4. g 10,

1. Roll, Abr, 801, Ant. 50, a. P
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Lib. 3. ~ .Cap. 8. -  Of Releafes, Sedt. 461,

(3. Rep. 58.) feoffees hall bee feifed to the o o9, pur ces que fuch releafe is void,
ufc of the feoffor and of his ~ ] C e e scaule ther e

heires in the meane time. ny prz'vzrze‘_b/zt‘zz‘ pe- Dbecauie there was o

| | renter les feoffees et privitie betweene the

I q;f’;:’rgi’:m‘;fp WHEWE Jour  feoffsr, enfant feoftces and their feof-

que nul leafe fuit for, informuch as no

{1. Roll. Abr. 859, S8id. 458. And reafon would that feeing fait apres ticl feoff- lcafe was made after

Dyer, 186. u ) the feoftinent is made with- '
}’ out confideration, and the Menl prr [es ‘]‘eqff’t‘.r fuch feoffment by the

feoffor hath notdifpofedofthe o/ feoffor, a tener a feoffees to the feoffor,

. : . inje. that . .
ﬁ;,"‘itj;‘&jﬂ‘fﬁ;‘ﬁ"‘ﬁ;ﬂ“};mz lour volunt. Ef af- to hold at their will

ment of law the feoffor ought cuns ont dit le con- and fome have faid the
. to occupie the fame n the >y . ‘ :
35- I;I-%Spb;};na:fmﬂ. e fine. And foitis when 7@y €L ceo per deux contrarie, and that for
g0, 4 B Hh. MEVHE: the feoffor difpofeth the pro- C@ufes. two caufes.

fits for a particular tine 7z

prefentiy the ufe of the inheri-

tance fhall be tothe feoftor and Sedt. 4‘6 3 ‘

his heires, asa thing not dif- '

pofed of ; “'hfrl‘lcmdlt s to be F/ N ¢ft, gque quant {(JNE is, that when
obferved, that lands anc te- tiel feopfinent ef? fuch feoffment is

nements conveved upon con- | _
fidences, ufcs, and trufls, are fast fur confidence a made upon confidence

:ﬁlc]ijt?m?lgein?;i dﬁ;ﬁfd“t}g performer fo volunt to performe the will
confidences, ufes or trufts, by dﬁ’/ﬁ’ﬂﬂﬂ?‘, z[/érm in- of the feoffor, it {hall
the judges of the law; for ZE?Z[{?&’ Pgr [ /gy} 9’1&'6’ bee intended [jy the

that 1t appearcth by this and gt . A 4
the next Section, ~ they are ¢ je0ffor doit mainte- law, that the feoffor

within the cntendment and  pant 06‘62{[);"&‘7‘ la terre Ollght pI’EfCI]tly £O OC=

:nggxslils?jf the lawes of 70 gohr de fes cupie the land at the

And 1tis to be obferved (as jE’?ﬁE’t’J; el {ﬂ‘ﬂl‘ 7/ will of his feoﬁ"ees_;

hath beene fuid) thavehere s 2 #50]  mramner de and fo there is the like
a diverfitic betweenc a feoft-

ment of lands at this day upon Pﬂ’U”zé’ cnter fll-x':‘/z" kinde of privitie be-
confidence, or to the intent ¢come  Jome fart un tweene them, as if 2

o performe his laft will, and a ‘ .
fu{}ﬂ‘]ncnt ‘o the ufe of fuch . /’egﬂmmt &5 aquters, man make a feoffiment

perfon and perfons, and of e¢f /s incontinent fur to others,and they im-

fuch eftate and ceftates, as hee , .
fhall appoint by his Jaft will : le ﬁ’?ﬂ/ﬂt’ﬁf ‘UO}’[E?ZZ' medlate]y upoii the

for, in the fAirftcafe, the land  €F gm?ztcmnr, gla’t’[ﬁl{?" fﬁOH‘H'iCI‘lt will  and

pafieth by the will, and notby /7,47, COC1DIeT o o ]
the feoftment ; forafter the ﬁ?fﬁ?f‘ ”]) 4 la O ant, that their feof

Ceofiment the fooffor was Z2erre a lour wvolunt, for fhall occupy the

feifed in fee fimple, as he was  £5¢, land at their wiil. &c.
before; butin the latter cafe, ?

the will purfuing his power 15 but a direction of the ufes of the feoffment, and the cftates
paflc by excecution ot the ufes, which were raifed upon the feoffment ; but in both cafis
the feoltees arce feifed to the ufe of the feoffor and his heires in the meane time ; and all this
and much rore concerning this matter hath beene adjudged.

Note, ufes arc raifed either by tranfmutation of the eftute, as by fine, feoffinent, com-
mon recoverie, &c. or out of the ftate of the ownerof the lund, by bargaine and {ale by deed
indented and inrolled, or by covenant upon Lawfull confideration, whereof you a4y read
(2.Roll. Abr. 797. 1.Rep.r2g. b, plentifully m my Reporss. '
1g2. b, Stat. 27.H.8. c.10. A feoftee to the ufe of 4. and his heires, before the ftatute of 2. 77, 8, {or money barmaineth
Plow. 3¢8. 1. Rep.127. 516, 20.) and felleth the land to C.and his heires,who hath no notice of the former uie; vet no u(’ch‘imﬁcth

by this barpaine and fale, for there cannot be two ufes in ¢fF, of one and the fame land; and
{eeing there 1s no tranfmutation of pofleflion by the terre-tenant, the former ufe can neither
be extinét nor altered.  Andif there could be two ufes of one and the fume Land, tien could

not

{Ant. 111. b, 112. 3,

Lib. 6. fol. 17.18. Sir Edward

Clerve's cafe.

Dillon & I'rayn’s caley 1 1. &c.
fol. 114.

(1) Many references have been made, in the foregoing notes, to this part of the work, for fome obfaivations on convevances at
cominon taw, and thofe which derive thenr eflfeét from the flatute of ufis. It appeared advifeable to collect them nto one continued
note, that the dil]'r:uncu between the two modes of convevane mi;*]ll appear m i HI“H[‘;L’I‘ iiulll 3 and to [HCVENT o N frll'l,’ of fre -
guently repeating thofe gencral principles and illufteations, which ethenwife mef have been introduced on every oceation, where any
point of this nature {eemed to require an explimation, On the fame provnd femed advifeable to anticipare fumne pitflages
which otherwife would have had a place in a fubfequent part of the notes,=——Feaments and prants weee the two ehiet mades
ufed in the common law for tnsfening propaty,  Uhe moft comprehentive  detimtion which ean be given of o feollment
{cems to be, 4 conveyance of corporeal heredituments, by delivery of the pofiethion upon or within view of the Dbercditamer ts
conveyed.  The delivery of the poillethon was made on or witlin view ot the dund,  that the other tenants of the Tond
might be witnefles to it. No charter of feollment was neceltny e 1t only ferved asan authentication of the trnféb en;oand
when it was ufed, the Llands were Tuppofed to be transferred, not by alic chavter, bue by the hivery, wlich o gurhonncared.
Snon after the Conquet, or perhaps towinds the end of the Saxon povenment, all eftarcs were called fees. The oripgmal and
proper import of the word feoflment is, the grane of a fee,  Jr came aftenwands to fumifv, o grant with Livery of feinn of o free
wnheritance to a man and his heirs 5 more refped being had to the perpetiiey, than the teadad tenure of the eftnte poaneed, Inealy
timen, alter the Conqueft, chiters of feoftinent werve various in point of form,  In the time of Tadward 1, they beyaan to be
slrawn upin a maone un{orm ﬂ}'lu' The more ancient of them penerally ran with the words ofediy conccfley ov donavi, U was nos ulla
Inter erind that feaffawi came into ufe,  "T'he more ancient feolliments werenlio ufually  made i conndoration of, or for, e homage
and fervice of the feollee, and to hold of the feofforand his hetrs, Butafte the tavwte guia empiores, Tecohments weye glwiys made
to hold of the chief lords of the fCL', without the words pro /m:.rmllg."u f'a"./;'f"vﬁ,'ﬂ. Sir Falward Colie meutions i page 6, 4, that I.hl!t'l.' me
gigrht necellary Pitrts in o feollment, The ofily, fixth, nnd feventh of thefeare not to be found in many of the ancient ehiers, When
the fand cnmprlﬁul in the feolhnent defeended from the IlllL‘{‘ﬂnl', ar h}* H]IH“I.' retained the praperty ol the anticnt lm:;':,.-l.nul, of not
buing alienable from the Kindeed, the antient feoffments were often exprefled to be made with the affent of the feollors wite, his
heir or his heivs, Inoantient chavters there was inferted o general warinty @ in that, the phaale was moch vaoed,  The omh of 1he
party wan often added to it, and fometimes noclaute, that iF the feollor's tite was evidted, he thould pive other Linds of equal value,
Sometimes thefe elaufen extended to a fecond evition 3 and fometimes the feoflor obliged himfelf; i he thould male defiult in war-
ranring the lands granted, to make veflitution to the feollee, The proper Tinnearion of i Teolment poto o man sl his hetrs 3 b
feoffments were often made of conditional fees (or of eitate wmil, as they are now called) and of e eflares § o wluel may be added,
feotliments of cltnten 1rivun in rlIlﬁklﬂlll'l'i-'lltl‘ tned fr:m]-.nlmnium:. o nule the Teolliment lul‘lillll'tt‘, the {Loflor vied 1 yﬁiw: the Teojlee
feifin of the lands ¢ this js what the feudiits called yvefliture T owns olten wade by vmboliond teadhnion; i e wis alway s e
upan or within view ol the lnnds, _‘s‘.’hun the kingniade o feolfment, he lfuad Bis wi o the theritl, o fome ather pefiong to deliver
UL ptllt'l‘ FARREL men did the fione.  Plos [Pave 1ile to [Py ol ol ey, (hLL:[hu |Hrfut:ulu N Mados s, l'mrnuf.lll:)

N J}'hf'i’f‘




L.ib. 3. Of Releafes. Sect. 464. 272

not the faid ftatute execute either of them for the uncertaintie. But if A. diffeife one to the (Anat 22, D)

ufe of B. and 4. doth bargaine and fell the land for money to €. C. hath an ufe ; and here
he two ufes of onc land, but of {everall natures ; the one, w/z. upon the bareaine and f{ale te
he executed by the ftatute, and the other not.
Rut fince Littleton wrote, all ufes are transferred by aét of Parliament {¢] into poffeflion, [c] 7. UL 8. cap. 10,
(o as the cafe which Littleton here puts 1s thereby altogether altered.  Yet it 1s neceflarie to gDr. and Stud. ¢8. a.)

hee knowen, what the commnon law was before the making of the ftatute, and may férve for
the knowledge of the law 1 like cafe.

I?’?ﬁﬁ??”ﬂfﬂr./ﬂr [f-’.fe?ﬁmfﬂt' Duce incontinenti fiunt in effe vident’

A lour ‘UG'[Z{??!,: e, Here is implyed, everie tenancie at will is at the will of both
parties, as before in his proper place hath beene fhewed.

Sect. 464.

U’N ﬂl(ft’r C(;_;ff/} ANOTHER CaU[C Y the ﬁﬂtl‘!tﬂ of 2, IL 5‘. (:Ent. 1;‘;5. b.j

cap. 3. ftatute 2. 1t 15 cn-

/s allegeont, que they alleage, acted, that, in three cafes, he 3. 8. Dy.fol. g,
Vid, W, 2. cap, 28." L'efiat. de

ﬁ fz‘gf 1e770 vanlt thatif {fuch land bee that pafleth m an enquefl, ,, . b & e
ought to have lands and tene- ahifis, & JATEHS ponendis 18

N 7 S W eyt ‘Hi tene
"J' d Pf?r , ﬂ"_ &'C w Orth furtle ﬂullmgs ments to the value of fortie (Fortefeue 69, a. 29, Ll ¢, 6.
(faﬂgz{em’{/ é’?ﬁﬁ?“ﬁ’?‘- ayeare,&c. then {uch ﬂlillings, wiz. Irt, upon tri- AN 157 2.
ra jure en affifes ct en feoffor thall be fvorn @l of the death of a man.
- s | ) affif; her Secondly, 1n plea reall be-
aulers f—’f’f?mﬁJ e 1naifife and otheren-  tyeene partic and partic. And

plees realx, et auxy queflsin plees reals, thirdly, inplea perfonall, where
the debt or the dammages in

L) /’r‘ S ; ‘ 3 — . -
€il !‘5*;,5’5‘ }51!/07362/5, de and alfon plees PEr= the decluration amount unto for-

que! craund fum que {onals, of what great tic markes. (1) Anditis worth
171 ) : ) - the noung, that the Judges
les Pj‘zfﬂ!./ s voilent {um foeve theplam that were at the making ot

counter, ® Ge.  Et tiffe willdeclare,&c.  thar ftatute did conftrue it by
ceo eff per le common And this 1s by the cquitic: for where the ftu-
] Z} 17 1erre. E | £ h tute {peakes 1 the disjuncove
py de (¢ lerie. - common 1aw o tN€  dehr or dammagces, they adjud-
00, (e p/f pur un land. E;gg,thlg}s for ged that where the debt and
nd canfe. Ef la agreat (= Andtl dumages  amounted to  fortie
Frauiia caye. Lat i greatcauic. Andine g, e that it was within the g H. ¢ fal. 5.

caife ofl, que la ley cauleis, for that the fatate.  Fortefene [ f] fuith, [/ ] Fouetc. cip- 15
Tvoel cj"z{g Z‘Z"L"/t}' ‘}[gg/_ la“,r Wi]lthat fL}Ch f'e_ Uhi damna el debitum in per

, ] . Sonalibus allionthus non ecxcedunt
fors et lour beires offorsandtheir heires “juadraginta marcas monetee An-

deient occupier, &c. oughttooccupie,&c. ghicane, binc mon requiritur,
fﬂ'ﬂrfjlﬂ'ﬂfﬂ?'ﬂf 17l ﬂﬁqfﬂﬂf'&ﬂ! !?H-

et prender et enjoyer and takeand enjoyall Jufinodi tantran cxpendere poffint :

touts maner de pro- manner of profits, i~ Aabchunt tamen tervam wel rods
" ditum ad walorem competentent,

! ‘F: ” s P B g ) Q .
f L5 Q/I:LI’ [':t e fbﬁ':‘?, L revenues, &c. Juxta difcretionem juflitiariorum,
ucs, L. ﬁccme les as 1f the lands were . And forafmuch as at the

tenements  jucront theirown,withoutin- time of the making: of this
: ftatute, the greater part of
lour  mcfmes, Jans terrupnonoflhefcof_ the lands in  Ingland i

interru/tion de les fees,notwithftanding thofe troublefome and dange-
rous times (when that  un-

j"?ﬂt’”:_ ?I!f’??f- 00 - fl]c]]‘feoﬁmEl]t-ErgO; happie controverfic  betweene
flant tiel feoffment. thefamelaw givetha the houfes of Yorke and Lan-

. o , - .. o C:l‘“ZCl' was  begun ) were in
LFBO: mefine la /fJ’ privitic between fuch afe : and  the  flatute was

done privitie peren- feoffors and the feof= made to remedic a mifchick,
)'Cr r“r{?[‘f jgr?ﬁa;-.r Ct- fccs UPOI] C[)I]ﬁ('{cnce: l‘llHt thﬂ f]lf.‘l‘lﬂﬂ llfl:d (o reeuril

/L".S'
S not m Ieoand ML nor Roh,

(1) Dy 32. 1. &, inbabitants of eorporate towns worth go s, in goods, may uy [clonias 10 feflions and pmol deliveries for fuch
towns, and thus 1 not repeaded by fublequent flatujes conconing juors, 1. Yen, 364, I'he gth e <th “i' and M, 24, I'L:l.lllillil‘i
tiat all toads 1 the cowes at Wetliminfer, or belote the judyes of wif portus, oyer and tenniner, or paol du‘l!vur{»‘, g) gu:}urul feilions
ol the peace, nuft e by s, cach waith 1o |0 per annicn, ot freehold or cnp}'huhl iy the fune county, i the tral ben l:.'.ng]:unl;,
and by jurors woreth 6 L per anaam, iFin Wales 5 and tleOnen mult have 1. per conion Lagland, and 3 Lo per winum
in Wales, excepting ftiayens returned propter medietatem ling e —B by the rgtleand agth Anno et o llul]dl'uth'l's are requitred
tacept i 11“-11.1 uwliow LI imilht|, Jnd un [:unul “HIHIL':-, becauie ather cales tha wonire thall be Jr curpore Coritfdliks,

e

.

g A e . —ie . e e vy refa— — e

A prant, i the onginal Genification of the word, 15 a convevance oy tnansfer of an  incorporeal hcrucht:nnupr. f}e}
hvery ol lulin could not he had of teor poreal et editaments, the teanster of them was -'I“"*‘}*‘ nmade by writing,
vider to produce  that nuuuiuly mo the transler of them, which wis pmducud 1 Iht."tl:m*:lul ol corporeal ‘llrurtllhllllul‘lh,
by delivery of  the potletion, B, exeepr that a1 feollment was ufed for the trinster  of rmpuruul* hLmht:nm-th }11“1
it was uled for the vansfer ol incorporasl heredmments, o feoflment and a prant did o IH-IH'I‘I;I”}' tllllvl.-—-—--fmc!l
was the wipinal diftinétion between n feoflient and a grant, But, from this weal dulerence thow {u.’{;n‘f pictiter, o dat-
ference was fuppoled to oxit in thedr operating, A feoflinent vililly operated on the poff flien o grant cou donly oporate on the
rivkt of the Pty CONVEVILy, Now, 4 11ullulﬁnn and fredhold were {ynonvmous teims, o purlomn lemg confide INTY |1I1‘-‘L‘ Illll!
|*uﬂ'ulhnn of the linds Inil Lie who h;l{l, Wi It'nﬂ, nn eflate of trechold 1\ thmm nConveyinee whineh swas confudered s “'ill'l"'l‘IL'IHHj__‘:
the poflellion, muft necellnily be confidered as transfening an eftute of ficehold 5 ory to fpetk mme accwately, s tmnsterring the
whole fees But this venfoning could novapply o grants their effentinl quality beiny, that ol tslerning things which did nat e
m pofletlion ; they therelore could only tinsfer the righty that s, contd only taomfer that etbate windh the party had aeighe o
convey, It i in this fenfe we ne to underfiand the expieflions which fiequently occrir e ou Liw=hooka, where they defanbe n
luﬂniﬂll‘ﬂt to he n fey H'LUHT, and o H”“” oy 1w n ;';qf,lfﬁ(f, Conveyinoe, rl‘llllh, rllJHI A I‘IH'L‘IL"IIH' in 1he I'f.'fri'f”l* ol the heredhit,unent s
conveved by thofe two mudes of conveyanee, W dillerence hin been confidered o exiib o then aporteon. Nopieat part of
1\’111'.1{.1“:“']"1 "t celebrated apument i the cate of Tayler on the demife of Adkiny v. Torde, turin on dus dalncbion, See L liun, oz,
Fhiv appents 1o have been the outhine of conveyanees at the connnon L, The introduction of zfey predieed et resons
ton in this tefpect,  Withow entering into o minute difendlion of the difirenee butween vios at coninen T, and tles e the
flatute ot X7, |'||. B, 1t 1 Gidlictent to ftae the |'ul|m'.'inu civeumitanees,  Ufes Phee cotnmnn = were, innoft relne Ity w bt I!l.lhﬁ
are now,  When o feollinent wis nade 1o utes, the Jegal eflate wies i the oo, e idled ohe pottethon, dud the feadal duties,

l"d “'LI'J, :Ill llll! L')'L' IJI: Ihll Iﬂ\\*. IIH.:‘ LNt Ul t].’ll: I't v, '_l"]w llL]i‘u“ 11 \‘ahi'll..: ll’l‘l‘ lll‘ LR l.t.'lil..'t], l.l”lf\.l ll)' llll' lil“'““l”lﬂﬂl{hﬂ
i tfiny
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fimple men of fmall or noun- /. c’ﬁﬁ’f’i Src fi hi |
: ur con- &c, for which ca b
g5 . H, 7. 18.b. 53-H. 7. 7. b, derﬂ:nndulg; and thercfore the f . / h Uf

g E. g 7. 2 ftacute  provided, that hee ﬁdf’f{“’r{gc-}nﬂ: quenx thﬂ}’ have {aid, that
fhould returnc fulficient men: canfes ols ont dit, que fuch releafes made by

and albeit in law the land - ) v e
was the feoffees, yet for thar 2205 releafes fails per fuch feoffees upon

they had 1t but upon eruft, and trels jt’Oﬁt’eS ﬁﬁ‘ con- confidence to their

cefty que ufe tooke the wholc , , R .
profits, as our author here ﬁdf’ﬁ(fﬂ a lour ﬁ’ﬂﬁ@?" teoftor or to his he1rs,

fuith, and in cquity and con- 00U & J&§ [?L‘I'?”t’.l‘, &e. &, {0 OCCUpying the

fticnce the land was his, there- 70 f occypant laterre, lands, fhall bee good
fore the judges, for advance-

ment and espedition of juf- */ffﬂ‘d t’fﬂ”{’l‘i bon : et enough: and this is
tice, extended the fwute (u- ¢off e melior opinion, the better opinion, as

g fetter) t ‘7 .
i mot o the oo fvy come #l femble, @e. it feemeth,

{n] 3. H.6. 29. Challeng. 19-  [#] But note, if & man hath + QJ_EEI'E, car ceo Qgggar-g, for this

z1. H, b. 3). a trechold pur terme danter [, , , , '
(Ant. 157. ) e e i s wifes Jemble nul ley a cet feemeth no law at
right, and is returned on a ju-  JOUY. this day.

ric, yet if after he be return-
ed, ceffy que wie, or his wife die, hee may be challenged ; and fo 1v is 1t after the rerurne -
the lands be cvicted.

Lt ceo fﬁpf'f' le comiizen /6Y.  Here three things are to be obferved,  Firft, that
the fureft conftruction of a ftatute s by the rule and reaton of the common luw.  Secondly,
re¢7 27. 11 8. cap. to. that ufes were at the common law,  Thirdly, rhat now feeing the fratute [¢] of 27. H. 8.
cap. 10, which hath beene enacted fince Littleron wrote, hath transterred the pnﬁbiﬁon to
the ufe, this cafe holdeth not ut this day; Dbut this latter opinion before thart itatute wus good
law, as Litdleton here taketh at,

- [ & L .‘D . - s

{& Rep. q2. b} M(yh‘!é’ la Jey donce preivetic, {&¢.  Hereof it followeth, that when the law gives
to any man any cftate or pofleflion, the law giveeh alfo a privitie and other neceffaries to the

fame : and Littleton concludeth it with an lative, ergoy, mefmela ley done privitie, which is

verie obfervable for a conclufion in other cafes. ' o
And the (ques oy here made in the end ot this Section 1s not 1n the originally but added by

(:'intc ‘55' b') fumu Uth‘I‘, :md thtl‘l.‘fﬂl't: to 1‘:{: I‘CjC&Cd.
p Alfo fince Littleton wrote, the {aid ftatute of 2. H. 5. 1s altered : for where that ftatute
25 £l cap. & limited fortie fhillings, now u latter ftatute hath raifed it to foure pounds, and fo it ought to

be contained in the weunire facias. ‘ o
Pl. Com. 852. b. in Delamere’s  Nora, an afe is a truft or confidence repofed in fome other, which 1s not Hluing out of the
cale, and 349. b. Lib.t fob 121, land, but as a thing collaterall, annexcd in privitic to the eftate of the land, and to the per-
122 127. 140, inChudleye’s cafe: fon touching che lund, feificet, that cefly gue ufe thall take the profit, and that the terre-tenant
i":t % {‘u;]"‘%i?g' {hall make an cftate uccqrding to his_d'ir{:fgiun. ‘Sn as ;‘{/fj que ufe hﬂd' neither jus in rey nor jus
Lib. 7. fol. 13. & 34 ad » i, but only a cnnhﬁuncc nn‘d trull, tor wh}ch he had no rcm:_cdm by the common law,

but for Lreach of truft his remedic was only by fubpana in chancerie : and yet the judges, for

the caufe aforefaid, made the faid conftruction upon the faid {tatute.

Now how jurors fhall bec returned, both in commen plees, and alfo i plees of the

crowne, and in what manner evidence fliall be given to them, and bhow they fhall be kept,
Fortele, cap. 25, 36, 27. untill they give their verdict, you may read in Fortefene, and theretore need not to be here

mferted.

Selt. 465.
Flet. Itb. . cop. 24, T 15 a certaimne l‘l.ﬂt‘, that [T E M’ rﬂ/ﬁﬁq/}‘f A L S O, rc]ga[es AC -

a5 Hogo140 2u K4 4. when 1 releale doth enure .
; by way of enluging of an o olonque le mat- cording to the

citate, that there muit be pri for e l/}gz‘t’ qﬁ'z{ﬂ matter 1n fact, {fome-

vitic of eftate, a3 bhetweene x - . . :
ltﬂi':r {jnul li-ﬂi,:*r Sdu::m' Lﬂntl ]IOH.‘I ont lour E’ﬂt‘ﬁ times have their effe
4 ‘ [}

donee, For if A, make a jJC‘}‘ /b!"ﬂ'ﬂ' drfﬂfﬂf'gﬂ?’ by force to enlargc
leafe to B, for life, and the l'cflate celuy a que the ftate of him to
/i
““ &'co added 1., and M. and Rokh. 1 This paragraph nor m L. and M, nor Reby,
(1) See lord Bacon's reading on the fRanne of uies, p 8, arcord, edits 1984,

[ o 1 el S e - _..#-.'--- — e, B ok = & _..-_-‘_—‘-___'_.-H_ —_ i - —— -— - - . - —

cefluy que 1 fey had the benehicnl property of the Jandsg had o vight to the profits; and a night to el upon the feotlve 1o convey
the oftzte to him, and to defend it apainft rangers, Ths vightar St depended on the conteience of the feolfee: if he wul-
held the profies from the eefluy que aefe, or refufed 1o convey the eflate as e divedlad, the feofiee was withour yemedy, To e
drefs this goicvance, the wiit of fubpeena was devifed, or rather adoprad Bom the common-law courts, by the count of chaneery,
to oblige the feottee to attend in coure, snd ditelofe his rufly and then the comt compelled Time 1o execute i, Fhos ufes wore
eftablithed. — Thev were not comfidered as iuingg out of or aniexed to the land, o4 0 renr, o condition, or o right of common ;
but s o trufl tepofed inthe feotlee, that he fhould difpofe of the Landsg at the diaiction of the refley gue wfe, peimit him 1o res
cerve the rents, and inall other yelpeéls have the beuchiowb propeny of the Jands. Yeran wle, thaugh conhdeied 1o be nestlier
Tuing ot of nor annexed to thedand, was confideied o be codlatenal o, ar aather as collmeral 1o 1he potllefion of the feoflees in
i, wind of thole clainming that potiethon under them,  flence the dileifor, alator, or mtruder of the feollee, or rhe tenant 0
doweer, or by the comntety of a feotfee, or the lord eutering upon the potleilion by efcheat, were not teifed roan ufe, theugh e
eliates in their hands were fubjeét 1o rents conunon, and condirtons,  They were confidered as coming in by 5 pnrnmnu‘m and
extrancons Hitle; ory as i s called in the lnw, v the poft, in contradifiinelion from thofe who, caiming under the feoflee, were
And 1o he ru the jer. 'rhllh, between the feoffee and rrﬂuv e r{ﬁ’. thore was o comnidence in the lu_-r]};”' nnid l”-i‘ri“r n eliae,
(See Chudleigh's eafe, v, Rep, 120, and Burgefs and Wheat, o Blac sy, ) Bun shis was enly between the feoflee and «efluy que
wte. Vo all other perfans the feoftee was as much the real owner of the fee, s be didnot hald it te the ufe of another, He perform-
ed the feudad dutiens A wife was intitled to dower; by infune hew was inowaned g o the lord ; and, upon Ais witninder, the ellane
wis forleited, Toremedy thefe inconveniencies, the ftutate of 290 B8, was patled, by which the pofleflion was diveited ont of the
perfons fedfed to the wfe, and tnsferred 1o the eeffays gue wfe. For by than ftanne 10 s enadled,  that when aony P“”‘”" (hall be feized
of any fands to the ufe, confidence, or truft of any other perfim o1 pevtons, by reafon of ony bargain, fale, feolliment, ing, reeo-
very, 1'1:11“‘-1“, irvement, ui“, oy nlhurwilb; 1lu:n, and in every fuch L';nl-, the ]Wl'ﬁlnh lh’l"fill;; thie ”j;_.' rnn!itlurwr, i 1wl
hould from thenceforth be deemed and adindged o Jawlful teihing ¢finre, nod pofictlion of and in the fands, in the (ame
gquabitv,  manaer, and form, as they bod hui'ulu in ahe uwiee There feems to be Intle doubt, but that the  intention
of the legillattie, in pafling this afl, was uttaly to annibifate the exatence of ules, conhidered nn o flingl from the
polleMan.  Bur they have heen preferved undee the appelimion of oegls, The comts helimred much before they llowed them
under this new name.  On the one hand, it had clearly Leen the intenr of the legiflanure 10 deftroy them, while thes continved
wfes ar the comoat IIIW; ot the other Illllui, motives of L'qllilfq', or rnther of L'nmlmﬂ]nn, nnd the Hpm-m] Lhent o} ';lw m;rinlh
pieaded flrongly in their favour, The Tutter prevailed, "Thuos (to wie the expreflion of Jord Hindwicke, 1, Atk, gg1.) o flanue
made upon grent confiderntion, and introduced in a folemn and pompaus manner, s had no other efle@ than to add, at mefly
”'II'L'L‘ “HI'I‘H ol convoeyime, "Ulilluh this j—-One lll' I]lH !‘hiL‘f illL‘“IH'UHiL‘.‘H'H.h |H‘H{]H{fu[| h\’ f['[lﬂﬂ' wilh, IIIL‘ ﬁjm-ur IHUIIHH( [[‘I‘}’ ;”r{]l{h'd
for the tranwler of propecty,  The ftatuie intended o reflore the notoriety of the ofd common=law convevances,  $o far from efledl-

ing ity the exiflence and tiamfer of Aduciary, or ouft efiates i contimued, Seeret modes of namferving the pofieflon il
have
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. S~ whom the releafe 1 leflee iMaketh a leafe for
le ?’E/-‘-’ffﬁ’ ‘ﬂf fﬁf : 1 Gf llS yeares, and after 4. releafeth
come €0 [ﬁfﬂd certain  maae. (I) As af 1 let o che leflee for ycares, and

torre a un bome pur
terme des ans, per
force de que 1l eft en pof-
[offiony et puis jeo relef-
Jfa a luy tout le droit
gue jeo aye en le terre
fans pluis pam!x 77111 =
“ter en le fait, et de-
iver a luy le faoif,
donques ¢l ad efiate
Jorfque pur terme de
Ja vie. Bt lacaufe eft,
pur ceo que quant le
reverfion ou le re-
mainder eft  en  un
bome lequel  voile en-
larger fper fon re-
leas leflate le tenant,
&c. 1/ navera pluis
greinder  effate,  mes
en % tiel manner et
forme ficome - tiel
Jeoffor  fuit [feifie en
fee, et vollot per fon
fait faire cfiate a un
en certaine jorme, et
deliver a luy feifin per
Jorce de mefme le fait :
fien tiel fait de fegf-
fement ne forif  afcur
paral de enberitance, §
donques il ad jforfque
cflate  pur terme de
vie; et iffint il eft en
11els releafes jfaits per
| eux en la rever-
fron ou en le remain-
der.  Car fi jeo leffa la
terre @ un bome pur
terme de fa vie, of
puis jeo relefla a iy
fout msn droit fauns
plus dire en le releas,

i =, T

+.

and VLoand Rol.,

certaine land to one for
terme of yeares, by
force whereof hee 1s
in pofleffion, and after
I releafe to him all the
right which I have 1n
the land without put-
ting more wordsin the
deed, and deliver to
him the deed, then
hath hee an eftate but
for terme of his life.
And the reafon 1s, for
that when the rever-
{ion or remaynder is in
a man who will by his
releafe 1nlarge the e-
ftate of the tcnant,
&c. hee thall have no
greater eftate, but 1n
fuch mannerandforme
as if fuch leffor were
feifed in fee, and byhis
deed will make an e-
{tate to one in a certain
forme, and deliver to

him {eifin by force of

the fame deed : - if 1In
fuch deed of feoffe-
ment there be not any
word of inheritance,
then he hath but an e-
ftate for life; and fo 1t
is in fuch releafes
made by thofe in the
rever{ion or in the re-
mainder. Forif 1 let
land to a man for
terme of his life, and
after I releafe to him
all my right without
more {aying in the re-
leafe, his cttate 1s not

C e e not i La,oand ML oo [*oh,

| A added in L. and M. and Rol. +

his heires, this releafe 1s void (Poft. 296. a.)

to enlarge the eftate, becaufe
there 1s no privity betwcenc
A, and the leflee for yeares.

If a man make a leafe for
twenty yeares, and the leflee
make a leafe for ten yeures,
if the firft leffor doth releale to
the {fecond leflee, and his
heires, this releafe 1s void for
the caufe aforefaid.

For the fame caufe, if the
donece in tatle make a leafe
for his owne life, and the do-
nor releafe to the leflee and
his heires, this releafe 1s voud
to enlarge the cflute,

And as privity is neceffa<
ric 1n this cafe, {o privity on-

ly is not {ufhcient. Asif an (Ant.264. a.

(Ant. 270, 2.}

Pﬂﬂ. 285. b.i

infant manke a leafe for hite, 3eét. 490. 491.)

and the leflee granteth over
his eftate with warranty, the
infant at full age bringeth a
dum fuit infra etatem, the
tcnant voucheth his gran-
tor, who entercth mto war-
ranty, the demandant relea-
feth to him and his hcires;
here is privitie in law, and
a tenancie in fuppofition of
law : and yet becaute hee i res
weritate hath no eltate, 1t can-
not enure to him by way of
inlargciment ; for how can his
eftate be inlarged, that hath
not any.

If a tenant by the courte-
fie grant over his cilate, yet
he 1s tenant as to an action

of wafte, attornement, &c. (Ant $3. 3. 54 a.)

and yet a releale to lum and
his heires cannot enurc to
enlarge his cituce that hath
no citate ac all.

But if a man make a leafe
for yeares, the remainder for
lite, a releale by the leflor to
the leflee for yeares, and to
his heires, 1s good, for that he
hath both a privity and an c-
ftute : and the releafe alfo to
him in the remainder for hie
and his heires, is good alfo.

If I grant the reverfion of
my tenant Jor life to another
for lite, now fhall not 1 have
an action of walte: (2) but
if T refeale to the grantee for
lite, and his heires, now hee

hath

(1) Here Litleton treats of releafes which operate by enlargement of the cflate of  the relealee,

this manner, it is vecefliny that the releafee, at the time the relenft is minde,
vefted intereft in, the Jands intended to be releafed s
fcthon of the velentee thould be notorous,
_ But a tenant in dower or by
chiate, with vefpedt to the relodtor. hee Roll. Abr, joo. 401.

aperite by enlavecinent,

that there fhon
Henee o tenant

(2) Becanfe no perton s inntiod 1o astion ol wafte, but hew

o the eftate of the perion cammining walte,

T = o

- " - = -

Lave been difvovered, and have torally fuperfeded that nototious and public mode of tr
requited, and the ftatute intended 10 reftore;  and many modiications or lIimitarions
the comnon Law did not adnne, An atiempe will be made to give the reader
Firt, on the nature of the cilates of the feoflee and the ceftuy que
tattons and madifications of Landed propay unknown to the eo
) convelances to ules operite.
vs not eavcuted by the flature, It
eafee, conufees or tecoveror,

iy

iadly, on the mode by whic
ftunine ol ules,  Fitthlv, on v
cgually to be underttood ot e

FHHI

qier e p=the fhatute upites the potletlion to the nie, fo that thevay

Akl the polletlion ae thereupon inmeduatdy confoli
polfetlion or in vieht, no eftare or mterett of any kind could hiava

contingency 5 to ferve which, s they come i effe, it Qs necettacy th

conlidered by the Tuw vers, e win fotd dithienlt 1o difeover any mo
the doftrine of ufes, by which that [Lifin could e fuppoled to exift any
the preat dithealty in Chudluigh's ek,
il htu.' ramninder to the ufe of his fons fuceethvely n el 3 andd,
wl‘mt feilin, o furve the wies Hinited to the fons of A F — in whom doey
Yunu the judges feom, by the accounts which have come o uw of that cate, particularly fir lidwnrd

} 1 ¥ L "
ophum's, to have held v8ry didluient opinions,

All agreed, that

by elegity, or thatute-merch
the cowtely are, as they huve

and Gilh. LTen. | ‘
v cflate immediate woensnder o reverhon, expedlant

mnoi Loy, ow

lated, and become convertible terma,

There the following cafe win put © b X
for want of hich tllue,
it Teifin exift 2==nnd how does it operate ?

(2. Roll. Abr. 400.)

48. T. 3.16. a. per Perfay et

Iinchden,

41. E. 8. 17. 2, 7. B 4017,

(Ant, 51, a.)

& e, added L, oand M, and Roh,

To make releafes operate in

{hould be IRt Y pn!ﬁ'mtlll HF- or fhould have a

ld be o privity between him and the releador 3 and that the pof-

llu ||.l*‘-

Gee ant. nole 2, to page 208, b

M

ansferring property, which the common luw
of real property have heen allowed, which
q fuccinél view of thefe points, by {ome obferva-
/e, fince the fatute of ules. Secondly, on the limi-
ich have been wtroduced under the ftatunte of ufes,

ant, is not capable of a releafe that is to
the notoriety ol pofleflion, and privity of

thilv, on the dottrine of rnwuru deriving their efleél from the

iy to be prennfed, that w

who ftands teifed 1o ufes.—1. As 1o 1he eflaies _ |
raifed, the pofictlion is joined to ity and the ule

Thus, had atl ufes been vetted cither in
But ules mre frequently limted in
e,
e (yftem penerally received on

inftant the ule is

Leen left in the feotlee,
at there Thould be a feifiu fomew
de of tcaloning confiftent with

Snplm{b

to the exveution of un ufe

whete s or what the precile nnture of 1w,
a feolliment is nimde to the ufe
to the wie of B, i feey iv there any, und

wt is here i of a feoflee to ufes, s

of the ﬁ'qfr*r and the rr_/hfv

When this enfe wae fnft

'["his way
of A, duringy

Upon tius
Coke's nnd lord chief-juitice

undgr the flatute, it was indifpen-

hbly
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hath the fee fimple, and fhall Jon eftate weff my en- enlarged. But if I re-

ith th d f- - . -
b (1), VTR Tlarge.  Mes fijeo re- leafe to him and to his

Itis further tobe obferved, Jeffa @ luy et a fes heires, then he hath a

that to a releafe that enurcth . . . ]

by way of enlargement of the beires, donques 1l ad fee fimple ; and if I
citate, there 1s not only re- j&ﬁ' _ﬁmple; el ﬁ Je0 re- releafe to him and to
?mred privity, as hath beene leﬂa a lzzy €r o /E’J hls heires Of hls bo-

aid, and an eftate alfo, but ) )
fuﬁ'ilicnt words in law to raife hetres  de ﬁ?Z . COrps die beg‘otten, then hee

or create anew cftate. I o epapndres, domques 1/ hath a fee taile, &c.

man mak leafe to A. for : .
rermd of the life of B. and @4 fee taile, &&c. Et Andf{o it behoveth to

after releafe to 4. allhisright g/fint i/ covient de fpe- {pecifie in the deed

in the land, by this, 4, hath ° -
(Ant. 42, a.) an eftate fo; terme of his owne C?ﬁc’?‘ en le f art ?m’l what eftate hee to

life; for a leafe for terme of his ;ﬁate C'E’!Zty a que le re- whom the releafe is
owne life 1s higher in judge- '
ent of L, thon un eltate for leas eft fait avera. made fhall have.
terme of another man’s life. |

16. H. 6. releafe 45. 22 E. 2. If a feme covert be tenant for lifc, a releafe to the hufband and his heires is good, for

rcleafe. Statham. thereis both privity and an eftatc in the hutband, whercupon the releafe may futhciently
() 13. H. 4.6, Stanf. prer. 7.b. enure by way of enlargement (a) ; for by the entermarriage he gaineth a frechold 1 hus
18. 11-31 4 & EE'AIﬁ_; Py wife’s right.

11. + Js 10 10, - 0. 11, ‘- .

(Iigﬁ_ 2799.91' Ant. 270. b.) Taﬂf !é’ d? GZt- Vide Se(t. 655-

Pur terme des ans.  So it is if a releafc be made to tenant by flatute, {taple or
merchant, or tenant by elegiz, as hath beenc faid ; and fo likewile to gardeme in chivalrie
which holdeth in for-the value, by him in the reverfion of all his vight 1n the land, by thisa
frechold pafleth for the life of him to whom the releafe is made, for that is the greateft
eftate that can paile without apt words of inhernance. |

g -~ It a man make a leafe for ten yearcs, the remainder for twenty veaves, he in the re-
/ % _ é e F "ﬁ""’".‘{_f?- g mainder releafeth all his right to the leflee, he {hall have an cftatre for thirty yeares ; forone
W2 LT 32 . ({(1.leo. 308 323. Ant. 193 b.) chattle cannot drowne another, and yeares cannot be confumed in yeares.+- .
. =
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2 L R D R _ M}sﬁjeo releejé a /Z{J/ et dﬁi MFEJ, &g, Here it 1s to bee obferved, that

:hwf ot e S s G s Sr £ AN
B P i ES R egrens Sec 20 727 When 4 releafe doth enure by way of enlargement of an cftate, no inheritance either in fee

f ok & W r - . * .
Srr 4 Iusespe s S fily feC s con-ix rrcadfimple or fee taile, can pafle without apt words of inheritance,

§ “rncline S5 ver 4K, 9 Eliz. Dier, 263. 10, Eliz.  Byr there is a diverfity betweene a rcleafe that enurcth by way of enlargement of the ftate

N Slaln srergs 7 ;cndlucs. Litt. 1ib. 3. ﬁ_ﬂ' 08. 6. and b}' way of mitter Ucflate (2); for when an citate paﬂbth by way of wmiser Peflate, there
{%‘ﬁ%‘g‘/ﬂ L fer a e Lop £E23. 347 < fometime there need not any words of inheritance, As if a joynt eftate be made to the
y /

tha 2 - JIn . r!:}h £ ‘?;}gg

"

s .« : X : , .
¥ T AT o L8 of # < ~<hyfband and to his wife, and to a third perfon and to their heires, the third perfon relcafeth all
3 TR e P LEZ?;’)‘;;;{E;M@ “his right to the hufband, this fhall enure by way of mitter I'¢ffate, and not by way ot en-
ﬁt /"5;1/ SAIr-A53, See before in the chaptcr of Fee largcmcnt ﬂf the eﬂatc, becaufe the hufband 11'.'ld a fEB ﬁmple, and nccdcth not to huve uny

, ‘?:zféf zézfjg’f’;‘} Simple, g. words of inheritance. So it 1sif the releafe had been made to the witc.,

§'\ beoc fn g 0 LB (b) 40.F. 341, 46.E.3. (6) 1f there be three joyntenants, and one releafc to one of the other all his right, this

3 \\ "’f*-‘i‘ieyjfﬂ*-b"f* £+ 19.H.6. 33. H.6. 5. enureth by way of miteer I’¢ffate, and pafleth the whole fee fimple without thefe words (heires).
?\4‘ £ L 2;9?* 10. L. 4. 3. But if there be two j(}yntcnants, and the one of them releafe all his right to the other, this

'doth not to all purpofes enure by way of mitter I'cflate, tor it makcth no degree, and hee to
whom the rclcaig 1s made fhall for many purpofes be adjudged in from the firft feoftor, and
this releafe fhall veft all in the other joyntenant wirhout thefe words (heires).

10.E. 4.5.b. 97. H. 8. tit.alie. DUt if there be two coparcenets,-and the onc releafe all his right to the other, this fhall

nation, Br, g1, g1.H. 4.8,  enurc by way of mitrer-Isffare, and fhall make a degree, and without thefe words (heires)

40. All. 5. g. Eliz. Dier. 263.  fhall pafle the whole fee fimple.  And it 1s to be obferved, that to releafes that enure by way
of mitter I'cflate, there muit be privity of eftate at the time of the releafe.

(2.Roll. Abr. 403. 10. E g.3.b.)  If two coparcencrs be of a rent, and the one of them take the ter-tenant to hufband, the
other may releafe to her, notwithftanding the vent be in fufpence, and it fhallenure by way
of mirter I'cflate, and fhe may releafe alfo to the ter-tenant, and that fhall enure by wuy of
extinguifhment : but if fhe releafe to her fifter and to her hufband, it 1s good to bee feene how

it {hall enure.
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AN Vid. Litt. fol. 68. Gg. Littleton having now {poken of releafes that cnure by way of cenlargement of the eftate,
§ Q ﬁ,‘uﬁl‘ 4:8) and of releafes that enure by way of mitter I'cflate, proceedeth to releafes that enure by way
; Q ' 230. 9:) of mitter le droit.  So as of that which hath beene and fhall bee fuid by our author of re-

leafes, it appeareth that fome doe enure by way of enlargement of eitate, fome by way of
mitter eflatey, fome by way of mivter le drdity by way of entric and feoflinent, and fome by
cxting uifliment,

Scdt.

(I) By the releafe the rtenant for Tife in remainder obtning the immedate remainder in lee,

(2) Here the releafe opernes by mitter Peflate ; which is, where two perfons come in by the fame feudal contradl, as joint-tenants
or coparcentrs, and one of them releales to the other the benefit of it,  In veleafes which operate by | this laft mode, the relecies
being fuppofed to be alveady feifed of the inheritance by virtue of the former feudal contmél, und the releafe only operating
ug A {lirchur%{u from the right or pretenfion of another {eifed under the fame contra@, words of inheritance in the relenfe are ulclels;
but where the teleale operates by enlargement, the releafee having no (ich previous inheritance, and fiefs being either for life o in
!ﬁ*.:t:,l as they are uriginull}' gt:lnlml, the releafe LIVES the eftate to the releatee Tor his Jife only, unlefs 1t he u}:[iruiil)’ made to hinsimd
e heirs,

neceMury that there thonld bea perfon feifed to the ufe ; anufe in pofieilion, reverfion, or vemainder; and a cefluy que nje in ¢ffr. Fiom
thefe pofitions {ome of the judges in that cafe inferred, that the whele ufe was execured in A, and B, i a msnaier chae lett sothing of the
antient feifin inthe feoflees 3 and that the contingent ufe, when it cnme fn ¢ff, was exceuted out of the firft hvery, and the original cttate,
of the feofices. Othern held, thatan nétual eftnte in remainder was vefted in the feoflues, to ferve the contingenr ufus as they arofe, But
both thefe {yftems were found to be open to unmfiverable obje@ions,  For, with vefped o the fivlly one of the requifites indifjen-
fibly neceflury to the execution of an ufe, under the flatute, i, that theremufl be w perton feited 1o the ule, ar the e of the cxc-
cution of it, - Now, if the whole original {eifin was divelted out of the feoftees, there would not, when the fon of A was botu, heiny
perfon feifed ro his ufe j==or, in other words, theve could be no feifin to that uft. This would make the eftures limited o the fons ot .4
and all other contingent remainders, void in their crention, for want of a feifin to fupport thew, when they come 4 fﬂf"'."""}‘_'r”h’
rul}lmﬂz to the lateer {yftem,~=it is to he obferved, that under the Himittionn upon which the eale avafe, 2. touk an eftate for bite
polleifion, and B. took nn eftate in remainder in fee j—and chot, previous to the birth of A.'s children, there was no ufe vefted
any }Iﬂl'fﬂll whicl l'upurutud thofe ewo cltutes,  Tholt vles, Illul‘urﬂl'l!, were commenfurate to the whole fee, nnd sdminied no OPCIRE,
for nny intermedinte velted ufe,  Befides, the feoffor neither limited, nor intended to limir, ney fuch intermedine ufe wothe feollees.
Thus, on one hand, the objedlion to fuppofing thit sorkingr of the old fuifin vemnined in the teolloes; on the other, the objettion 1o
fuppofing that any ufe or legad effate vomnined in them, made it diflicult to conceive whar eftite or leifin could be in them, to feine
the contingont ufe. ~To clenr upthis difliculty it won objerved, that the poflelion wus not exeented by the flastute, but in the fune
manner, and to the fime extent; in which the ufu was limited.  Now, In the enfe we have montioned, the ofe was limited, und
confequently the pofletion exveuted, to the ufe of Ao during his life, vemainder o I in feey bur {ubjeét to the poflibility of A
having fons, und thelr becoming intitled to the wfe, and confequently 1o the poloMon, for un eftate or cfintes in il Thus, during

the fhihence of the contingent ufe, the fuoffees hiud » poflibility of pulleflion, untouched and unalledled by the ftatute, oy there wi
"o



Lib. 3. Of Releafes.  Se&. 466,467, 474

Selt. 466.
{ T E M, afcuns fots releafes A_LSO, fometimes releafes fhall

urera de mitter, et velfler le enure de mitter, and veft the
droit celuy que fait le releafe a rightof him which makes the res
celuy @ que le releas eff fait. Si- leafe to him to whom the releafe
come un bome eff diffeifi, et il re- is made. Asif aman be diffeifed,
lefla a fon diffeifor tout le droit andhe releafeth to his diffeiforall
que 1 ad, en ceff cas ke diffesfor hisright, in this cafe the diffeifor
ad fon droit, iffint que louw forn hath his right, foas where before
eflate adevant jfuit torcious, ore his ftate was wrongfull, now by
per tiel releas il eft fait loyal er this releafe it is made lawfull and

droiturel. right. (1)

E‘I 7/ 7‘6’/{’%{3 dﬁﬂ dﬂé?ﬁ?r: &c. This relcafe fo putteth the right of the difs

feifee to the difleifor, that it changeth the quality of the cftate of the diflcifor ; for
where his eftate was before wrongfull, it is by this teleafe made lawfull. But how farre, and
to what refpects his eftate 1s changed, fhall be faid hereafter in this chapter in his propes

place.

Sett. 467.

AFES hic nota, BUT here note, that JL e befoigne a par-
que quant bome — whenamanisfeil= ~ Jer de les beires,
eff feifi en fee fimple edin fee fimple of any &c. And the reafon of
drt%ﬂﬂ torres ou te- lands or tenements, Littleton hereof 1s, for that
K h 11 the differfor hath a fee fimple
nements, et un auter and another will re~ e time of the releafe
voile releafer aluy tout leafe to him all the nlllade-lazﬁdhthisgppea}c%}lay
o : . . . thatwhich hath bcene {aid de-
le droit que 1/ ad em rtightwhichhehathin ¢ "c 5 tegularly hee that
7)?15_’/?]265 les tenements, thefametenements,he hath a fee fimple at the time
i1 ne é{'ﬁ%ﬁm’ de par- needeth not to fpeake ot the releafe made ofa right,
. : . &c. ncedeth not {peake of his

ler de les beires celuy of the heires of him to
a que le releas eff fait, whom the releafe is
pur ceo que il avoit made, for that he hath

(Poft. 280. a.)

Vide6. E. 3. 17. 32 B. 4. tite

Decicent. F. 29.

heires.
Car [fi releafe fuit
Jee fimple al temps
e releas fait. Carfi

Jfait a luy pur un jour,
releas fuit fait a luy

* pur un jour, ou pur
un beure, ceo ferroit
auxy fort a luy en ley,
Sicome i uft releas a
ry et a [es beires.
Car quant fon drost
Juit ale de luy a un
Joits per fon releas
Jaus afeun condition,

afee fimple at the time
of the releafe made,
For if the releale was
made to him for a
day, or an houre, this
{hall bee as ftrong to
himinlaw, asif hehad
releafed tohim and his
heires. For when his
right was once gone
from him by his re-
leafe without any con-

{S¢c. For the diverfity is be-

tweene a releafe of part of the
cftate of a right, and between
a releafe of aright in part of
the land. And therefore Liuk-
ton here fuith, that a re-
leafe of a right for a day or
an houre 13 of as good force,
as if he had releafed his right
to him and his heires. But
it & man be diffeifed of two
acres, he may releafe his righe
i ane of them, and yet enter
imto the other,

Sans  afcun condi-

(Ant. 2523}

1o,

ot afes heires added L, and M. and Robh.,

(1) Here Littleton treats of releafes which operate by mitter ie drair,  Releafes of this kind muft he made either to the diffvifor;
his teotfer, or his b, Boall thefe eafes the pollfetlion 1s in the aelealee; the night in the welenfor 3 and the uniting the right to the
Pofletlion completes the titleof the releafee @ but the different degrees of urle in the difleitor, his feoffee, or his heir, give the eleates
hade to them dilferent operanions. They all agree in this aefpedi, that no privity is required, o indeed can, from the nature of the
cale, exift between them and the refeafor,

— e i i . . PN

no e su affe o which it could be exceuted. The mament the ufe came 7 ¢ffr, the feoflees would be entitled ar common law to the
polletlion, to the ik, ar, as we thould now call it, in tuft for the coffuy que nfey but by the opetutivn ol the ﬂulply, the pofletlion v
mituntancoufly divetted from the feofives, and exceuted in the ceffiy que ufe. Thus, by fuppotmg a poflibility of feifin, but no aétual
fohm or ute o temuinin the feotfces during the fufpence of the contingent ufe, a fullicient feifin s provided 1o ferve the contingent ule
wWhen it comes 7n effe, without mteifering with, or bieaking in upon, the legal fee,—11L With refpet to the lomitations and wmodificas
ek of Innded proper ty, unknowon tothe common law, which haave been introduced under the fatute of ufes y the l""“Cil“'] of thete nie
knqu n by the goneral nppellution of {pringing or fecondary ufes.  No eftate could be hmited upen or atter a fee, though ic were n
bate a1 o qu:uhliml fee 1 nor could a fee or eftate of ficehold be made to ceafe as to one perfon, and to vell in another,
hy any common-law conveyance.  But there are inflances w here, even by the common law, thele fecondary eftnes feem 10
huve been wlloved when Lienred, or 1ather when dedared, by way of uie. See Jenk. Cent, o cafe 52, After the ftatute of ufes,
!hﬁ judpen feem o have lony hentated whether they fhould receive thems In Churlluiy_h‘u cife it was flrongly contended, tha
It waould be wrong to nulie *Coany eftate of frechold and inhmimnuu* Lowfully veted, 1o coale ns to one, and to veit 'i!.'. othery
" nrandl the rule of Lvw, wad that no eates hould be rifed hy way of ufe but lhpi'u which could be rmlml_hy |H"'I.!l*'}' of [f”l,”‘ nt tho

common law.”  The courts, however, admitted thein,  Atter they were admitred, it was found heceflary to circumferibe them
Within carrain bounds 5 beenufe when an eftate in feo fimple i KR Dimited, there is no method by which the firflt taker can bar or
f‘”"}‘ﬂ}f the fecondary eftate, as it is not atloled either by a line or common recovery, It is now fettled, that when an eftate in fee fimple
W limned, fublequent ellate inny be lmited upon i, i the event upon which i is to take place be fuch, that it it dous happen,
i mutt neceflarily happen within the compufs of one or more life or lives in being, and 21 years wnd fome months over,  Ttwns Lmn‘
ln.-lm'u the counts agreed upon this persod,  In the Jote cafe of Buckwaorth vo Thnkill, lord Mansficld mentioned that it wan not fettled
tHl hiy !hnu. It v obferved in note ¢, to ET ““that this period was noe athiteanily el ibed by our couts of juftice with refped to
the Bmitation of perional ellates, hut wilely und :uul'rmnl:l) adopted e analogy o the cafes of frechold and inheritance, which cannot
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Cap. 8. Of Releafes. Set. 468, 464.

tion, &¢. Hereinisimply- &¢. a celuy que ad fee dition,&c. tohim that
ed two diverfities : firft, be- -/j'mpl‘,‘:’ 4/ ,:o/} ale a hath the fee im plt‘, it

tweene the quantity of the e- . . f
ftate in a right, and the qua- touts fours. 1S gone for ever,

Iity thercof ; for albeit the diffeifce caunot releafe part of the cftate, as hath beene fuid, yer
rhay he réleafe his right upon condition, s here it appearcth by Littletons ] and it avrecth
with our bookcs. |

Alfo here is another diverfity betweene a right, whereof Littleton putteth his cafe, which
is favoured in lawy and a conjatinn created by the party which 1s odious 1n law, for that
1t defeateth eftates.  And therefore if a comdition be releafed upon condition, the 1cleafe is
oood, and the condition void. +

What things may beé done upon condition, is too large a matter to handle in this place,
our author having treated of Conditions before: only to give a touch of fome things omitted
there, fhall futhce. An expreflc manumiffion of a villeine cannot be upon condition, for
once free in that cafe, and cver free; alfo an attornment to a4 grantee upon condition, the
condition 1s void becaufe the grant is once fettled.  But this is to be underftood of a condi-
tion fubfequent, and not of a condition precedent; for in both thofe cafes, the condition
precedent 18 good.  But letters patents of denization made to analien, may be cither upon
condition fubfequent or precedent ; and fo may the king make « eharter of pardon to a mux
of his life upon condition, as is abovefaid. -

Seét.

MES lou * bome ad un reverfion

en fee fimple, ou un re-
mainder en fee fimple, al temps
de releas fait, la 5’1l voylé releafer
al tenant pur terme d ans, ou pur

Lib. 3.

[¢] 4 E. 2. Releafe s5o.
43. All. 12, 17. Afl. g,
g1, All, 13, 21, H. 24

(6. Rep. 62. 2. Polt. 297. 3,
goo. b.)

Rot. Parliament 18, H. 6,
num. 29. Ap. Gwilliam’'s cale.
to. E. g.cap. 2. g. H. 7 {. 6.

468.

BUT where a man hath a rever-

fion 1n tee {imple, or a remain-
derin fee fimple, at the time of the
releafe made, there if he will re-
leale to the tenant for yeares, or for

(2. Roll. Abr. 400.}

terme de wie, on al temant en le
taile, i covient a deterininer ['e-
State que celuy a que’ le releas eff
Jait avera per force de mefme le
releas, pur ceo que tiel ieleas en-
urera pur enlarger l'éflate de ce-

luy a que le releas efl fait.

life, or to the tenant in taile, hee
ought to determine the eftate
which he to whom the releafe is
made {hal have by force of the fume
releafe, for that fuch releafe fhall
enure to enlarge the eflate of him
to whom the releafe is inade. (1)

Of this fufficient hath beene faid before.

Sedt.

WES auterment of low bome
ad forfque droit a la

terre, eof nad riems en le re-

469.

BUT otherwife it is where 2 man
hath but a right to the land,
and hath nothing in the reverfion

nor in the remainder in deed. For
if {uch a man releafe all his right
to one which 1s tenant 1n the free-
hold, all his right 1s gone, albeit
no mention be made of the heires
of him to whom the releale is
made. Forif I let lands to one for
terme of his life, if I after releafe

(f d

v ou tenements added Tooand M, and Roh,

Verfion ne en le remainder en
Jait,  Car fi tiel bome relefla tout
Jon droit a un que c¢ff tenant de
le franktenement, tout fon droit
eft ale, coment que nul mention
Joit fait de les beires celuy a
7:{& le releas oft fait.  Car [i jeo
{

ffa terres §a un bome pur terme

% home—~un, L. and M. and Roh, b+ e added Yoo and M. and Roh.

(:). All releafcs fer mitter lr droit allo agree in this, that words of inheicinee are not neceary in relvalios w hich operate by milter
le droit; ns the difleifor, 1o whom, ortowhofe feollee, or heir, that releafe is made, acquies the fee by the diffeifin, and thercfore
cannot take it under the releafe,  Inthis refpeét they differ from relealis by enlivpanent,

e
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be limited by way ol remainder, fo as to poftpone a complete bar of the entail, by fine or recovery, for a Lugrey fpace.  The {ame
annlogry has been obfvrved with refpefl to thefe fecondary fees, when linited upon an effate in fee tunple. But the reafon which in-
duced the cowts 1o adopt this amabogy, with relpeét (o thefe eflaes when limited upan an cliate in fee tmple, does not lold
when they wee limited upon or aftee an eflate in il 3 becault, when they are limited upon or alter meeftare in oty the tenant i
tnil, by fuflering n common recovery before the event takes place, hars or defeats she fecondiry eftate, and nequives 1the fee fimple
uhlolutely difchnrped fiom i Sce Page v, Tinvwood, 2. Salk. czo,  And fee 1 Leve 32, Goodiman v, Coole, 2. Sid, 102, Hence
if the fecondary cllates we nre fhen cing of, are limited upon o after an eftate in il, they may be linntcd generally, without reftraine
ing orconfining the event or contingency upon which they are to take place, to any period,  Thus, 1fan cllinte b Linited o A, nnd s
lu;irs; and i€ B, (nperfun /o qﬂ?) dies, withowt lenving uny ilue of his body living at the time of Bis deeeafe 3 o having fuch iflie, of ull
“f_lh*_”“ die hetore any of them attain the ngre of 21 vears, thenta G and his In:irn';. heve the Timitation 1o GO limited alter n previous 1~
mitation in feo ﬁmplv; aned it 8 n nod Iimitntiun, beenufe the event Hpon lich it is o take ]ll.'u:u, tufl, i does talie |1|Iu:u, IIUL‘U”‘HNIY
til_l*’-ﬂ place within the period of uhl'{: in being, and 21 years and o few wmonths,  But if the eflare weee liiited 1o AL and his heirs nnd
attey the decenfe of A, and ntotnl failuve of Lichis or heirs male of the body of B, to G, and his heies s hereyns the fecondary ufte i liimited
after p previous limitation in fee fmple, and the event onwhich the fee limited to € 1o tihe place in not el meomufl weceflarily Tuy -
pen within the lu:riml we e (peaking of (for &, miny havd iflae, and tha iflue nae fail gl many years after the exphation of 2y yenrs
Ilﬁ'ﬂl' B!EH llUCL‘ﬂlU), the Hll'lhlltiul‘l to G, and lliH hl‘..‘il'h I \'UiLL P i'll|1|lnrl: the cllitens wepe “IHiﬁ'l' to Lt tor “ﬂ;, then tatrufteen ;HHI
rlwir'*huiru during his lile, i'nrln'uﬁ:rvlmr; contingrent remninders ; then o A" et and other fons fuceellively in tiil male j with feveral
remninders over; with o IH'H‘L"Ilh, that if 2, diew, and there thould Len ot fuilure of heir or heire otle of his hod v, the ufus limited
to A, and his fons, and the remaindersaver, thall deeermine, and the lnnds retniin and poover to Connd bis Bt Dero the Himitation to G
und his heirs is Timited upon oy afier previous limimtlons fog life, orin tadl g and the event upon which itis o to take eflect, mny potlibly
not hnppuu till nfter u ptrl‘ln:l of me or more life oy lives in Iwhlt.';, nnd a yenrs,  Bot (o furasit s limited onan event whichmny happen
duringthi continunnee either of one or morelife or lives In belngitiswithin the Dounds we hive mentioned ; and fo fne us it is limited upoo

nn ovent which may happeu during the continuance of the eftate of the tenanty in tall, or afterthom, the et tenunt in tuil in pofleiiion by’
fulleiing,




Lib. 3.
de fa vie, fi jeo puis releafe a luy

pur enlarger fon eftate, 1l covient
que jeo relefa a luy et a fes beires
de fon corps ezzgm{ler, * ou a lyy et
8 Jis beires, ouper tiels parols, Aaver
et tener a luy et a fes beires +f de
fon corps engendres, T ou a les
heires males de fon corps engendres,
ou tiels femblables eftates, ou au-
rrement 1l n'ad pluis greinde eflate
que il avort adevant.

le rematnder oufler, que mon te-
nant fift en ceo cas, mon reverfion
Juit difcontinue, || &c. et tiel re-

Of Releafes.

to him to enlarge his eftate, it be-
hoveth that I releafe to him and
to his heires of his body engen-
dred, or to him and his heires, or
by thefe words, To have and to
hold to him and to his heires of
his bodie engendred, or to the
heires males of his bodie engen-
dred, or fuch like eftates, or

otherwife hee hath no greater.

eftate than hee had before.

releafe, and the remainder over,
which mytenant madein thiscafe,
my reverfion was difcontinued,

Sect. 470.

A Unr que sz tenant dﬂ’frdﬂkffﬂfmfﬂf-r Here it nj)penrcth, that to a releafe of {(Ant. 260.)
a right, made to any that hath an eftate of freehold in deed or in law, no privitic at
all is requifite.  As if a diffeifor make a leafe for life, if the diffeifee releafe to the leflee,
this is good, and direétly within the rule of Litt/eton, becaufe the leflee hath an eftate of
freehold, albeit there be no privitie.  And fo 1t 1s if a differfor make a leafe to 4. and his
heires during the hfe of B. and A. dicth, a releafe by the diffeifee to his heire, before hee
doth actually enter, i1s good.
Selt. 470.
MES ji montenant aterme de PUT 1if my tenant for life let-
vie lefla mefme la terre oufler teth the fame land over to
a un auter pur terme de vie de fon another for terme of the life of
leffee, Je remainder a un auter en his leflee, the remainder to ano-
fee, ore fi jeo relefla a celuy a que ther in fee,now if [ releafe to him
mon tenant leflaft pur terme de vie, to whom my tenant made a leafe
§ ceo ferra barre a touts jours, co- for terme of life, I{hall bee barred
ment que nul mention foit fair de for ever, albeit that no mention
fes beires, pur ceo que al temps de be made of his heires, for that at
releafe fair jeo avoy nul reverfion, the time of the releafe made 1 had
mes tantfolement un droit d’aver no reverfion, but only a right to
la reverfion. Car per tiel leas, et have the reverfion. For by fuch a
e (Polt. 327.)
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leae urera a celuy en le remainder, &c. and this releafe fhall enure to

d'aver advantage de ceo, auxibien him in the remainder, to have

come al tenant a terme de vie. advantage of it, afwell as to the
tenant for terme of life (1).

ITTLETON having before fpoken of releafes which enurc by way of enlargement, by
way of mitter Peflate, and by way of mitter le droity here fpeakethofa releafe of a nghtwhich (PoR, 276} |

1 fome refpeéts enureth by way of extinguifhment; asin this cafe which Littleton here putteth,

the releafe to the lefiee of the lefice doth not enure by way of mitter le droity for then fhould

he havethewhole righr, hutas it were by way of extnguifhiment, in refpectof him that matde

the releafe, and that 1t fhall enure to him in the remainder, which is o qualitic of an inherirmee

extinguifhed.

® a1 not in 1. and M. nor Roh.

+ malss added L. and M, and Roh, Y oow ales heires males de fon corps engendres
not L. and M., nor Roh,

§ cro—seo, L. and M. and Roh, § dre, notin L, and M. and Robh,

(1) Here Littleton fhews the operation of a veleafe per mitter ¢ drott, when made to the feoffce of the diiteifor. The fcgﬂ'uu 1
in by title; his eftate cannot be divefted, or difathrmed, but by an at equal to that which creared it, A releafe does not afieél hig
poflefiion or title, but difcharges it from the right of the releafor; fo that whether the whole ft:u 19 in the fut}ITt::u, or carved out into
particular eftates, it temains unaltered by the releafe, except as it is difcharged by it from the right of the releator,

'-____-_-_—*-_'_———_———-_—-_I-—-———-ﬂ.‘ — S—r—

f}lﬂ'nriug n recovery, before the event happens, may bar the limieations over, and thercby acquire an cflate in fee fimple; _nnd tlwrcfr_zrcthc
limitation over to U, and his heirs, is good,—1T1, With vefpeét wo the mode by which conveyances to ufes operate, It to be obferved,
that to vaile nn uft under the ftute, the pollefiion or feifin to {erve the ufe muft be in fome perfon :hlllm‘é't trom the Cr:/f{;}' qn.:*':ty‘r :
tllu}lutlltu ru:luiring that the perfon feifed to the ufe, and the perfon to whom the ufe 1s limited, fhould be difterent perfons ; {o thatif the
rnﬂuilinn is conveyed, and the ufe limited to the fame perfon, atleaft if the ufeis limited in fee ﬁmlllﬂ, thitt 18 not an ufe excecuted
1y the flatute, but the party is in by the common Jaw, For the fratuee of ufes mentions thnﬁ:' cafes only, where ** any perfon
or perlons fland (tifed to the ufe of any othep perfon or perfons,’”  Thus, n the cafe of Jenkiny v. Youny, Cro. Car, 231, 2484
luntllu were yiven to two, Aabendnm to the ule of them and the heirs of their two bodics. Tt was nrp;ucd_. that the cltute out ot
which the u!ﬁ: thould rife, way but for their lives, and that thercfore, on the death of the cofluys que viey the ule limited upon
their eftate was determined ;. hut the court held, that where an eftate is Himited 1o one, and the ufe w a ftranger, the ufe thould not
bee more than the eftute our of which it was devived; but that when the limitation s to two, Aabendum to the uie of them and
the heirs of their bodies, it was no limitation of the ufe, nor was the ufe to be exccuted by the flatute. Bo in Gilb, Rep. p. 17.
s exprofily faid, t if o fine be levied to n man and his heirs, to the ufe of him and Lie heirs, he fhatl take by the common
luw, md not by way of ufe, And fee Dyer 156, and ant, 22, b, and Bac, ufes, ed. 1785, p. 63, Com. 343, Skin. 209, Now
the pollefion or teifin “on which the ufe is declured, mult either remuin in the party, oc be tramsterred to fome third perfon. +'1 his
W the tenning of thofe patlagzes in the books, wheie it is faid that ufes are cither rifed by tranimutation of the poilefliun, orwithoue
Meh tunlinutation, A bivegain and fiale, and a covenant to fand fuifed, operate on the poffeflion of the lmrgn_inur or ¢ovenantor, 'A
feo h"}”": line, and conmnmon recovery, operate on the poflellion of the feoftee, conufee, or vecoveror, A lenfe and releafe hay n mixt
bprration § the leafe hnving the operntion of, and being in fa@t, a bargain and thie under the ftatute, and whe eltae of the relenfee
rulll;{luxlumluq nrunlungud to an eftate of inheritnee by thi uprl‘nt.illll of the relenfe nt the common law,  For with rnlpcﬂ, l!l‘ﬂ‘. ‘lﬂ A
wrgain and fule, and n covenant to ftand feifed ;o butygain and frle is confidered as a veal contia¢t, wherehy the bargaivor tor fome

rucunuu'y confiderntion bargaing and felly, that is, contraéla toconvey the lande to the bargmnee. A covenant to lhyul fvifed to ufuy,
8 Where o man covenanta 1o ftand feifed of thein to the ufo of his wife, his child, or kinfinan.  Hure, in the ficlt inftance, the bar-
goinor ftunds feifud to the ulk of the bargalnee ; in the fecond, the covenantor ftandy feifed to the ufe of the partics intended to be
s B benetited,




Lab. 3. Cap. 8. @ Of Releafes. Seét. 471, g472.

extinguifhed. But yet the right is not extinét in deed, as fhall befaid hereafter in this .

chapter.

(Pofl. 327. b.) Mon ?’.{"Uf;’?_‘ﬁﬂ?{ﬁ{zt dfﬁ'ﬂ"”t”ﬂfﬁ’: (. HMere difcontinue is in a large fenfe tuken
for devefted, thoueh the entriec of the leflor be not tuken away, which 15 implydd m this
(&S'e.)

Sect. 471.
SOI\TT(.‘G;;:L' un tenant AR a col intent FOR to this intent

e [y, Which is cer- le tenant a torne the tenant f{for
f""}‘}é frue 1 ;_‘11% citle ffit e de wie e celuy en terme of life and he
maindey, ic 0 1t 15 allo in . . -
cafe of a reverfion ; as if a le remander font fi- in the remam_der are
diﬂl’m;n- l?uilw a1 lc-;iichfnr life, come wn ferwant ez as one tenant in law,
and the difleifve doth releale , . U r
Al his vight to the lefiee, this leys et font jicome and are as if one te-
releafe thall enure to bim in #z2  Zfemant fuit fole nant were {ole f{eifed
thﬂ 'Y I'llﬂﬂ, H”?CIL— thC}" hﬂvﬂ ‘/éfﬁ‘g t??Z -/0?2 d{-l”ft"’/‘fg in llis denlefne as Of

feverall eftates, as hath beene . . .
fuid, which is implyed in this coe de fee al tenps feeat the timeof fuch

(e de ti¢! releafe fait a releafe made unto
bur 1if o differfor make a /, & hi & .
leale tor hiv, the remainder 1y L 111, Ca

in tee, aibet they to fome pur-

pofes (us here 13 fuid) arce as one tendnt i law, yet if the diffcifee releafe all aftions to the

tenant forhite, after the death of the aenunre for life, he in the remainder fhall not take he-
[«] Lib. 8. fol. 148. Edw. Al- nefiv of this releale, foritentended only to the tenant for life, as it is holden [] 1n Edweard
tham’s cale. Alrben’s cafe, And in hike manncer, it the ditcifor make a leafe for life, and the diffeifec re-
(Poft. Sect. 494.) leuf= all achons to the lefiee, this inureth not to him in the reverfion ; and {o our aurhoris

to be underflood of a releale of richts, and not of a releafe of ations, to the tenant tfor life,

as to or for the benelitof him in olie remainder or reveriion.,

[

Sect. 472.

21.H.G6. 41. S L bome foir differfic, JTEM, fi bome foit A LSO, if a man be
(Ant- 194 2 bo) &Ge. This is to bre diffeifre per deux, difleifed by two,
underftond where tenant i 20/ 5000100 g ensx,  3f he releafe to one of
tee fimple 13 diffetfed and e .
releafe ; for if tenant for lite 7/ tlendira foiz  com- them{1 ), hee fhall hold

be diflcifed by two, and he paiguion  bors  de his companien out
releafeth to oneof them, this < 1 co] £ ¢l o d by
ihall inuretothemboth; torhe terre, ¢t Pﬂ}" frel re- ©OY the 1lang, an Y

;u *;vhc}m the ]-C}{ﬂ“& ils nmldr, [5{,’{/& 1A avera e ‘/5‘/&’ {uch releafe hee thall
uith @ longer citate than hee WrA s . R .
rhat releadeth, and theretore f{l‘ﬂﬁwl 73 E/Zﬂr“ er have the 1(31"" }?D;l(.i-
cannot inure to him alone, to [ rerre. .A/IE’J‘ ../'E Wl ﬁOIl and citate In the

hold out his companion, tor  }7/7,., 7. N boare ] : e oo
. 1ef1e? & £ 177X . . .
then fheuld the releafe inutre ¢ -// ‘/0?’ 7yt ../7"3 4144/ and But 1f a diffet

by wuy of entric and crant of €7 _foe, et le dzffeifee for infeoffe two in fee,

s ﬂ};tgz_; and confequentiy J'L'ji'ﬁi-'l a l'unw des and the diffcifee ve-
the difieifor, to whom the re- . 1’}.
teafe 1s made, fhould Lecome J(ﬁ’% CC8y 08D urera leale to one of the

tenane for ]};fv;l, _ﬂndl ﬂ;er}*t‘- a ambideux de  les feoffces, this fhal inure
verhion revelted i the teljor, P2 S 1 )

47 15, E. 4. tit, Difceqt. Foeg. [£] which fhrange tranimu- f“"%ﬁfk‘f’ et la Cdffﬁ" toboth the f{iOﬂ’-CCS_,dlld
tation and change of cftates de diver AV eNTre coux the caufe of the diver-
1 this cafe the law will not rrine o doa ' :
<o coy g POULN ;¢85 ! > W
fuficr. Butif leflec tor yeares [J . cyes '/f: (E‘V: fs 1 tX bCEE’VﬂCI’] thtfe two
be oufied, und heintherever-  Preiguiaqrt. * Fur calcs 1s preguant c-

coo
* "The remainder of this SeQlien not in L. and 3. nor Rol.

(1) ilereane reieals is to the diffeifors thamfelves.  Thev have onlv a bave potieffion, preceded by no previous conveyance, and
founded on no nght or title, and therefore the relecie of the dideifee whe bas the riche, pafles the righe to the diffeifor to whom icis
made, and his holding ot his companion is an aét of netorety ¢qual to that by which the jeint cfiate by duffeitfin was originally ac-
quired. Thus the poflefiion of cact: of the eftares Leing feunded onan caqual d::{.:;rf:u of title, the ditcitor to whom the releafe is muade,
having thenghe, magt be preferied to him who has none @ fo thog, inthis cafe, the releale is tantamount o an aétual entry and feoti-
imernt,

E

B - T arveruiibl

= nlal -

benefited.  In both, the poficilion or feifin remains in the paitv s and the fiteee dimaws ie from them, and executes it in the erffuys que
wf.  Secondiv, wmuah refpect to n feofiment, fine, and common recovery s the trametfer or nanfinutation of the pollefhon tiom the
teoftor, conufer, and recoveree 1o the foottee, conufer, oriccoveror, is clicéiad folely by thie eperation of thefe conveyances or affurances
at the commmon law; and if the vie » declared 1o the feoffue, conuite. or 1ecoveror, 1 fiec muple, the conveyance is completed ut thie
comamon law, in the fumme mannur s 3f the flatute of vies had never pafied. Jtis anly o bendic ute is declared to 2 third perfon, that
the flature has any opuatica; wed thon, by the operation of the ftatate, the pofiction previoufly transfeorred or tranfinuted 10 the
‘t"mliT{:E, E.Dl:lllﬁ:{:, O L £33, b} I‘HL‘ {HI":{." HIRIRLY Ufth[; ft:t*ﬁ‘;n{,‘nt, ﬁntj, nnil Cominonrecovery, at ﬂ.'“;: COMMIa ];-[“-’ 14 (Ii\'tﬁtd flﬁl'ﬂ
chie feotlee, conufee, or recoveror, wnd veticd sn the codmvs gwe wie by the Gueeres Thisd!y) as 1o the conveyanee by loife and reledfe.
‘Fhe form of that convevance is it donved o s {1om the common law, and it is needdliuy to diftimguith in what refpeds it
operates ds acoimon-lan converinee, aod invhot it cpaates vnder the fiotate of ufea,  Ar the cammon Iaw, where the ufual mode
of conveyance was by foolfinent wonh lvery of (Ui, i ihee was a tenanz ia poffeffion, {o tha Livery conld not be made, the resves-
Bon was granted, and the tenanrattened 1o the povernoner. As by this mode the reverfion er remainder of an cftate might be con-
veyed without livers. wlen it deperdiod an an eftete previoudly exifiing, it wis natural to procesd ene ftep fuither, and to orente i
vattiewar eftate for the coprdds and fole parpote of conmveying the reveihon 5 and then, by a furiender or reledtt, ether of the pati-
cular crtuteto the severhoner, or of theseverzon to the paracutar renunr, the whoele fee vaftedin the fusrenderee or releafee. It s
zlterwinds obfery ed, that there was no necetlity to grant the ieverfionto athanger; and of 20 ¢ aporticudar ofiate was made to the e (o
to whow it was propoled toconvey the fee, the reveriton wight be nmedivrely 1cdenitd 0 im 3 which releate, operating by woas 2
calargunent, would give the relentee the fees - Inall thete cates, the pariicadar gitute v, s only an oftate for yeats; for at the commen
baw, the ceromony of loery ol fedinea, o neceliary to cieate even an offare of fiechold, o5 it is to create an cfiate of anberts
tunce.  Stitl an altual entyy would be neseary onthe put ot the particular tenane s for, without aftual poflifiion, the Lifice is
nut capable of @ 1deafe, opawsting by wav of enturgement.  But this neceflity of entry for the purpofe of obtaming the puflel-
hyn, was {upafeded, ormade unncceliu v, bnodhetiatute of ufes ; for by that fatuee, the pofitflion was immediately transferred totte

- . - . . .. .. . .a " - . . - . . ft’;/hfy'



- r Fa

Lib. 5.~ OFReleafes. ~ Seét 472. 256

ceo que ils weignont nough, Forthat they {10? Lllffﬁ111ﬂt}, and the leffee re-
. . f ;jz- :n bv feoffiment, e to the ditletfor, the dif-
€IS Péjf" Je7 nent, f‘t come1n by y  {etfee may enter, tor the terme
[auters per 20t <e. and the others by for yeares is extinet and deter-
‘ wrono. & e wined.  DBut otherwite It 151 ] ‘
or e cafe of a lefice for lite, for the (Ant265. b, Ant. 230, 2.
diffeifor hath a freehold, whercupon the releafe of cenant for lite may enuie ; but the dif-
" feifor hath no terme tor yeares, whercupon the releaie of the let{ee for yeares may enure,

And {o itis if donee in taile be difleifed by two, and releaferh to one of them, it thall enure
o them both.  Butit the king’s renant for Lfe be diffeifed by rwo, and Le releafeth to one of
them, he fhall hold out bis_«:mqnuniuu, fuy the diﬂbii‘uf‘ guined bue the ettate for hife, So it two
joyntenants make a leafe tor hite, and after doe diffeifc the tenaat for life, and he releaf to
onc of them, he fhall hold out kis compunion, for the difleifin was but of an eftate for lite.

If tenant for life be diffetfed by two, aud he in the reverion and renant for life joyne in a
releafe to one of the difeifors, he fhindl hold his companion our, and yre 1t cannot enure by
way of entrni and feofhment,  But if they {everally releafe thelr feverall rishrs, their feve-
vall releales firll enwre to both the difleitors,
© But here in Loittleron?s cafe, where tenunt e tee fimple 1s diffzifed by two, and releaieth to
one of them, this for many purpofes enuretn by way of entric ana feofiment, and therefors
Le to whom the releate 1s made thall hold out his companion, und be made fole tenant of the
fee fimple.  And this holdeth not only in cale of a diffeifin, but alfo in cafe of ntrufion and
abatement : but neceflarily he to whom the releafe 18 made mutt bee in by wrong, and not
by ntle, _

If two meen doe gaine an advow{on by ufurpation, and the right patron relcafeth to one
of them, he fliall not hold out his uumpuﬁinn, butit fhaeil enure to them both 5 for fecing ther
clerke came in by admiffion and inftitution, which are judiciall afls, they are not murulir n by
wrong : for an Wlurpation fhall caufe aremitier, as 1t appeareth in #. N, B. 31. .

But if a feaye for hre bemade, the remainder for lite, the remainder in fee, and he in re- 19 Ho 6022, 08 H. C. 2f
mainder for life diffeifeth the tenant for life, and then tenante for lite dieth, the diffeifin s Cale de cccupant,
purged, and he i the remainder tor life hath bur an citate for lite. And fo note a diverlitie (0042 b)
where the particalar eftute for fife 15 precedenr, and when {fubfequent.

Where ouwr author putteth hiv cafe of one diffeif d, putche cafe that two joyntenantsin fee
be diffeifed Ly two, and enc of the difer{ees releaie to one of the diticitors all his riehr, he
.fhall not hold our his companton, becaufe the releafle is but of the moyde, wichout any cer-

ctantie. Ha mun be diflofed by two women, and one of them tuke: hutband, and the diffeifce |
relesle to the hufband, this fhall enure to the advantage of both the difleifors, becaufe the (£foit. 278. a.)
hufband wus no wrong deer, but 1n a mumnerin by title.

I7 avera le [0l pqﬂ:ﬂwz el {’/L{'-ffﬁ’- It two diffeifors be, and they make a leafe
for life, and the difleifec releafe to one of themy this hall enure o them beth, and to the
benefit of the leffec tor hfe alfo: for he cannor by the releafe have the {ole poilefiion and
eitate, for part of the eftuate 1s 11 another.

And o1t s (as it feemeth ) if the difleifors make a leafe fory-eaves, and the difivifee releafe to
oneof them, this fhiall enure to them both, tor by the releafc he cunnot have the fole potlefion s
and it appearcth by Listleton, that he muit have che fole pofitilion, and hold his companion
out. But the morgagee upon condition, having broken the condition, s diffeifed by two, the

L]

morragor having title of entrie for the condition broken, feleaft to the one diffeifor, alt.cit
they be 1n by wrong, yet the releafe fivall enure to them both for tywo caufes @ firfl, tor thas
they are not wrong docrs to the morgagor, but to the morgagee 5 nd by Linferan’s eafe at
-appeareth, that wrong is done to him that made the releate ¢+ fecondly, that hee that makes
the releafe harh bur a title by force of acondinnon, and LewZeion’s cale 15 of a right, Like
luw of an entrie for mortmaine, or a content to ravithmene, &o.

* v LI . * ?1 -
Res fr un f*if_//f{/GT ey t"?ﬁﬂ derexy, &8¢, And the reafon of this diverfitie is, for 4. 11, 6. 41.
that the feoflees are m by title, and ure prefumed to have a warranue, which 1s much fuvour- (Awi 194 b. 5. Rep, 70)
cd i law, and the difledfors ave meereiy in by wrong.,  And the equite of the law dorh

lzfr:i-:'urvu in this cafe the benetit of the eftranger to the releafe comaming in by one joyne

“tirle.

Pur cco que 1fs weignont eins per fooffment, et [awutcrs per tort.
ThisTs of a new addition, and neotin the originally, and theretore 1 pafie it over.

%
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cefluy yue ufr; {o that a bargainee under thar fiatute is as much in pofleflion, and as capubie of a rcicafe before or withour entry, as
a leffee is ar the common law after cunv. Al tharefore. thuat remained to e done to aveid, on the one hand, the neceflity of livery
of {vifin from the giantor; and to avoid, on the other, the necefitty of an actual entry on the pat of the grantee; was, that the pars
ticular eflate (which, for the reafons abovementioned, fhould be an cfinte for veurs) thould be fo framed, as tobe a bargain and fle
withinthe flutute, Originally it was madein fuch amanneras to be both a leefe ardhe commion faw, and a bargain and fzde under the
ffatate,  Butas itis held, that where conveyances may opeiate both by the commen law and flitute, they thall be confidered to ope-
1ate by the commmon law, unlefs the intention of the partics apprars 1o the contiary ; it becaine thie praflice to miceir, nmr_}ngthc opc-
yanve words, the words {{wm't:;wn'u el fldw (in fﬂ{"t, 1t 15 More accurate to 1nfurt no other oncrative wWol ds), 51nd to capIcls thattl_‘t:
bareain and {ale or leafe is made to the intent and purpaife, that thereby, and by the fratute of ufes, the letice may bt:: rn}v:fmlf: of o
1cleafe. The bargain and fule, thievefore, or the leate for a year, as it Oy vencrady calied, opeuites, and the bargainee ts-m the
polleffion, by the flatute.  The releafe operates by enlarming the eftate or polletlion of the b i wo a fee tivs 15 at the cominon
baw, and if the ufe be declared to the reletve in fee fmplc, it continnes an effate at the commnonizw 5 but i the ute s declared to o third
perfon, the fiacute acain tervenes, and annexces orransfers the pofleihion of the tteafee o the ule of the perfon to whom the ufe 15
declared, e has been fhid, that the pofleilion of the hirgamee, under the leade, s not fo properlyinerged in, as enlarged by the
releafe : bue, arall events, it does not, ater the releade, exift ditinél fram rhe ettate pudied by the l'L:I‘t:HiL'. As the oporation of a
leafe and releafe depends upon the leafy, or baraainand {ale, i the geentor o5 adedy cenpon it the Jeale _wiil not aperate under :g‘n-::
ftatute of ufes; for a body corporate eannot be {eifed 1o an ufe, ad thierelore the leale or potleflion, cnn{m’nm‘ud a4y i !mr;j:im and i;:h-:_
Ur{dur the ftatute, is void ;3 and the veleale, then, muft be of no etfedl, for vant of a previous peticiiion in the releafee.  In caﬁ:s‘ ot
Ahis narure, therefore, it is proper-to make the convevance by feathnen:, or by o leafe nnd releate, with an adtual entry by the leflee,
Previous-o the releafe s efter which the releafe will pafs the revartion.  Bromav &l be obierved, that in exci iges, if one of the
-[HHTiL'!: dic h{:f{u{: the t-;{{ﬂmn:r; 15 execnted Ly ;-:1;;"_'; e exchince I vorl, ANt z b, Jat 1t the ex Cl'ti:ll]f.::u be made b‘}" leaiec and
.rﬂlL'H{‘l:, this infﬁll"fthi{:llCu i»; p;'c\,'{_::]u::l? . . toe {tate {,:‘L',{"s_l"“i he }'Jr.'i:ﬂ hion ‘».‘-“l{,'!':{}ﬂt CuHrry, nd Itlil incidents RIH]L"};Ld ey 21 €X -
chainge, ar cornmon law, will Le vieferved.——1IN . 7§ he next conlideration is, upon the dooaine of powers aevrving their ¢feés
Franstie fatute of wes 5 bur the natare of thel notes requives, thar what o faid on this head thould be conhued to - fome greneral
obfervations upon the mode bv which powers operaie ;3 wnd the relatien which the deeds by which they are executed, bearto the
deeds by veniich they ave ercawed. - As to the G0 all powers of this kind are, 1n fall. powsis of tev o tion and appointiment : mdeed,
cvery declarction of an ufe m~v; in fome refpedt, be contidored woan appolnunent of the ule orwits which the fesiiee s to fland
fuifed : but the word appaintment isgenerally applicd to ther cale s, whoe either the powes of wppaaiment bs hrid refer ved, or given,
witha {ublequent lmitotion of afes, thtoke place wnril, and o defante oF the appoiaument; or v bae the ufes are futt limited, and a
Power maticrwards given to fome perfon 0 hmit other ufes. Ao the wlbs findied wader this v aor cnnot opuiate ut by the poft-

%“““1“!{: abridging, or defeating the prior vtes, it is ufual infome cates, 1o precede the power of Spp eratinent by .t povier of revocation.
3ut this 1s immaterial.  The powers of lealing, jointuring, choareine, diling, and exchanumyg, wivativ mtevted i miarrmge fotle-

L] - - - [ ] - . ' . . - ‘ ! ‘i i |
FRENLs, arc powers of revocation and appointment. WA o8 than pofioone, aoridze, or deteals b gieated orads degree, the pre-
) ' T VigU3



Lib. 3. Cap. 8. Of Releafes. Selt. 473. 474.

Selt. 473.

TEM, f jeo fue diffeifre, et LSO, if I beedifleifed, and m
Imcm dgfz’?f;ﬁ eft dgﬂe%e;ﬁﬁ 7¢o A diffeifor is diffeifed, if I reZ
releafe a le diffesfor de mom dif- leafe to the diffeifor of my diffei-
Jeifor, jeo n'avera a unque affife for, I fhall not have an affife nor
ne entra fur * le diffeifor, pur ceo enter upon the diffeifor, becaufe
que fon diffesfor ad mon droit per his diffeifor hath my right by my
mon releafe, Sc. 1 Et iffint 7l fen-  releafe, &c, And foit {feemeth in
ble en tiel cas, fi Joyent xx. dif- this cafe, if there be xx. diffeifed
Jeifors, chefcun apres auter, et yeo one after another, and I releafe to
relefla a le darreine diffesfor, T ce- the laft diffeifor, this difleifor
luy diffeifor barrera touts Jes au- fhall barre all the others of their
ters de lour altions et Jour fitles. a&tions and their titles. And the

Et la caufe eff, § come il femble, caufe is, as it feemeth, for that
pur ceo que en mults cafes, quant in many cafes, when a man hath
un bome ad loyal title dentre, lawfull title of entrie, although
\| coment que i/ w'emtra pas, 2/ he doth not enter, hee fhall de-
defeatera touts meane titles per feat all meane titles by his releafe,
Jorn releafe, &c. Mes ceo n’efz &c. But this holds not in everie

§ my en chefeun cafe, come ferra cafe, as fhall be faid hereafter (1).
dit apres.

ERE i1t is to be obferved, that a rcleafe by one whofe entry is lawfull to him that is
in by wrong, fhall purge and take away all mcane cftates and titles. And where cur
author firft putteth his cafe of two eftates by wrong, and after of twentie diffeifins, all eftates
be wrong.
(Poft. 277 b. 278. a.) _ If A. diffeife B. who enfeoffeth €. with warrantic, who enfeoffeth D. with warrantie, and
;‘hH}S;;‘L 51214136 42'13£:' 4 &, diffeifeth D, to whom A, the firft diffeifee releafeth, this doth defeat all the meane eftates

=8. 12. Afl 22, Vide 3. H. 6. and warrantics, becaufe the releafe of B. is made to a difleifor, and his entric is lawfull.
as.
Selt. 474,
_ITE M, fi mon diffeifor ITEM,ﬁmm di [~ A LSO, 1f my diffei-
lefla, &c. 1f the difiei- _feifor leffa les te- for letteth the
for mnuke a leafe for life, and  ypments dont 1/ moy tenements wherof he
the leflece maketh a feoffinent Jilloit Wk diffeifed
in fee, and the diflcifee releafs Mgfffﬂduﬂ ‘auter dilieiled mee to ::1[:10-
eth to the feoffec, thlc cfliﬂ};lior home pur terme de ther for terme of life,
thall not cnter upon the feoftee ; : y *
for albeit the - releals o ona V6 €2 puis [:3: tenant and Hafter the: tenant
joynt feoffee of a diffeifor, as @ terme de vie aliena for terme of life alie-
tuth beene faid, {hall not ex- o)) foo of 720 yefeffa al neth in fee, and I re-
clude the other, yct a releafe : > ; .
to the feoficc of a tenant @/iemec, Eu:‘ donque leafe to the alience,
for life in (his  cafe Al mon diffesfor ne poit &c. then my diffeifor
| < t trie the A A A
diffiifor ~ for the  aliena. €72f€r, caufd qui fu- cannotenter,caufd qud
tion which was made to his pra, coment que a un ﬁzpra,albmtthatatone
forts
% Jp—forr, L. and M.and Roh. + e not inL, and M. mor Roh.

; . 3 celuy diffeifor~—iZ, L. and M. and Roh.
S come il fernble not in L. and M. nor Roh. | coment qucil wcutra pas—ect extre, L. and M. and Rch.

: 9 my—pus,
L. and M. and Roh. »® auter not wn L. and M. nor Rob.

(1) This is upon the fame p.rinciPlu, thas where the title to the poffefiion 1s
ferred.—So, by the modern law, where the equity of the partics is cqual, he w

equal, the party who obtains the right fhall be pre-
ho has the law, is to be preferred.

e

vious ufcs and cftates, and appoint new ufes imtheir ficad.  As foon as the ufes created by them fpring up, they draw to them the
cftate of the feoffce; and the ftatute exccutes the pofleffion. But it muft be obferved, that thefe powers do not operate as a convey-
ance of the poffeflion or eftete, butas a limitation of the ufe. Hence, ¥ a perfon, having a power of appointment, appoints the eftate
to A. and his heirs, to the ufe of B. and his heirs, the ufeis exceuted in 4. and his heirs, and B. takes only an equitable fee.  Thus,
fuppole a marriage fertlement framed in the ufual manner, and with the ufual power of felling and exchanging referved to the feoffees ;
in thefe cafes, it is fometimes exprefled, that it thall be lawful for the feofive

LD s to grant, bargain, fcll, and convey. DButwhateverare
the words made ufe of, they can onl opcrate as a limitation of the ufe ; and the vendee will take the legal cftate. If the fcoffces make
a conveyance by leafe and releafe, there is no doube but it will be cHeftual; it will operate, however, as an appointment; the re-

leafee will take the legal eftate, and if the releafe is made to ufes, the intended cefluys que ufe will have only cquitable eftates.——
Sccondly, as 10 the relation *:vh_ich the dced by which the power of appointment is executed, has to the deed by which the power is
created. It 1s frequently faid in the books, that when a power Is executed, from thattime the feoffee, conufie, recoveror, or rcleafte,
3s feiled to thf:: ufe created by the power, in the fame manner as if in the original deed in which the power is contained, not the power,
but the ufe raifed under the power had been inferted. And this s true, fo far as the ufe thus appoiated derives its efleét from, and
1s {erved by or out of the original ftifin of the conufee, recoveror, feoffee, or releafee ; and as it precedes and takes place of all the ules

limited fubfequent or fubjeétto the power. In this fenfc, it clearly has a relation to the deed by which it is raifed. But it has
no other relation in point of time,

; me,  In the cafe of the duke of Marlborough v. lord Godolphin, 2. Vez. 61. lord Sunderland
leftche intereft of 30,000l. to his wifc for her life, and the principal, after her deccafe, to fuch of her childsen as fhe fhould
by dced or will appoint. By her will fhe appointed 2000l. to Mr. Spencer and 1500l to lady Morpeth, who both dicd in her

life. time., It was contcnded, 'Ehat the appointment related back te the time of lord Sunderland”y will, which relation would over-
reach the death of the two partices

- th ties, who were alive at the time of the death of the teftator, lord Sunderland; and then it would be
confidered as vefting in them in their lives. But lord Hardwicke denied this, Ele admitted that an ufe taking efle&t by virtue
of an cxecution of a power, was taken under the authority of that power, but sof Jrom the time of its creation; and he exemph-
fies this diftintion by appointinents of, ufes ; i owhich cafe, fuys his lordfhip, if a feoflinent is executed to fuch ufes as the feoftor

thall



le. 3. Of Relea;ﬁes, Se&_ a7 5 277

oits lalienation fuit time the alienation f}lgfthirltgiw: g)lc“: d???“f’f,“?:
I o . ‘ . 1¢ 1nneritance 1ielln, C Rep. ‘as

o fon difenberitance, was to his difinheri= 5 e conld hobe mooatis (5 oy -,Lfgizufﬁi e
£, tance, &c. raaty annexed to it, and te-
, o nant for life hath {oricited his
cftire.  But if the entry of the diffeifee weve not lawlull, it is otherwife. As if 2 man muke
4 12aic for lite, and the leflee for life 1s dificifed, and that difleifor is difleifed, and he in the
yeverfion releafeth to the fecond differfor, the firlk diffeifor fhall enter upon the fecend dif-
{cifor, and his entry is lawfull ; and if the leflee for hije re-enter, he hall Teave the reverfion
in the firft difleifor; and the caufe is, for that the entry of the difftifor at the time of the ye-
leafe made was not lawfull.  And the booke of [22] 9. H. 7. 25.1s to be intended of an eftute [#] 9- H.7. 23
taile muatis muetandss. . ‘

1f, in the cafe aforcfurd, the diffieifor make a leafe for life, and the leflee infeoffeth two, and
the difleifce releafe to onc of the feoffees, this fhall barre the diffeifor, as hath becne faid -
but yet he fhall not hold out his companion for the canie aforefaid, i

t

A3

Scct. 475,

ITE M, ﬁ Lame fé;*,f A IS O, if a man IéfEfrt:a{]"cm of this cafe
' g e o R e 15, lor that the entry of

z Ff/f:‘—’: ]fff“f-! 1 be Uiﬁ‘-lféd: ‘WI}O the heire is congeable, and
ad fits deins age ef hath a fonne within theabator is in the land by

morufl, cf efleant le age and dicth, and the ¥rong:

o7l Caf fonne  being within - 750 G5 Boh an ve s s s e
ﬁﬁ dezns as¢ 4 (2'2/‘ Hhe ben]g within Englifh and French word, Bra&on 11b1. 4 rn; ; T

Jeifor moruil ferfr, et age the diffeifor dieth and Genifieth in his proper F. N. B. 203 £, W. 1. ¢a. 17.
in terre diftendyl a feifed, and the land fenle to diminifh, or ke

| _ -y . away, as herc by his entrie
Jon beire, et un efirange delcendtobisheire,{1) he diminitherh Sl taketh

abate, et puis le fits andafirangerabate,and wvay the freckold in law
le diffeifec, quant :] after the fonne of the . .Y tothe heire ; and fo

] X o it is'i}aid to abate an acceunt,
vient a_fon plein age, difleifee, when  hee figifying fubtra&tion  or

relefla tout [on dreit commeth to his full }"’{'“hdfﬂ“’lnga_é_ﬁc- and ro
abate the courace of a man.

a labator ;5 en C‘.f/f CJ_E'/{;’ Qae, releafcthh ail his In anether feate it fionifiech

Phesie le differfor iwa- rigat to theabator; in © prefirate, beat downe, or
T e d i N o 1l Leir £ overthrow, as to abate caflles,
‘L::.fﬂ f-f/: c ac f?h:?‘- tats caic. ti1c , CIFC OF  houtis, and the lile, and 1o
d ancefler envers ['a- the diffeifor fhall not - abate L s ml{d 1{}{'11::;1*
’ o COIMIMILin 1 wois () it

bator, mes ferra bar,® have an aflife of mor- (57700 8 WO, 0L AT
4 . i & v bad ey s i ¥ - - L

j)lﬂ" ceo qgie labcior d'an ceflter aoamnft the (ntric by interpofition. Now

)

(I{]’ /é" aff‘aff d{:’[ ﬁf‘s‘ !f-’ E'].b ﬂto-r 3 ]JL!‘: ﬂ]all bee thc d:ﬂf-l‘ﬂﬂuc sty J{‘E‘.ﬁﬂﬂﬂfj

Qﬁﬂr :I-Tt;i :FFI !tfi;l?i’l*j, -::;r: :‘rﬁ-{?;!t‘;lllrj fllri*- :

aiffeifec per fon releas, barred, becaule  the sciamemimm, ot wfirpationen,
ct Pentry fle fits juit abator hath the right epeprfoan, isdhis.
' oable o fihe (; £ the (il A drizifin 1s o wrongfuil
cong ii’d f”_ + f:’ﬁﬁ' €co O _t 1c OI’ll]ﬁ_O the dii- putting ocut of him that 1is
GUe 7/ ]{Z!Jf deins age {cifee by his releafe,. iﬁfflt{:li%f wited of a frechold.

. ] ey A o And abatement s when a
ﬂi ZU’JP‘S‘ di'! (?’%,..H[, and the entry of th{" man da.cu feited of an cfiate
e fonne was congcablf:, of mhaoritance, and betyeene

for that hee was within aoe at the time of the the i.lt.‘:ltl"i and  the entry
o of the heire, an eftrangor

.dl[t.‘:E:llt, &ee. doth mterpofe himfelfe, and
. abalte.

Intrafion firft properly [#] is, when the anceftor died feifed of any cflate of inheritance e+ ¢q g, "T.B. zot. Fleta i
prétant uponan cftate for iile, and then tenanc Yor 1ite dieth, and botweeene the deathand tae r.—;i;. 30. § R0 h
catry ol the heiwre an efthiancer doth interpole hmfelic and intrude. ¢] Pl Com. cafle de myunees,

9r condiy, [o] he thut entreth upon any of the King's demefnes, and taketh the wrofits, is
faid to intrude upon the king's poticifion.

Thirdls,

* o0 added in Lo and Moand Roh, + e, addedin LLoand AT andRoh,

(:) Littleton having tieored of releales por a2t Io droit, when made to the diffeifors themfelves nnd thelr feefees, now treats of

t'hui_r oheration when minde to the heir of the difteitor. In note o to page 2249, it wos obferved, that o dulvifor hes a mere naked
I:_u,:dlr:ﬁmn, unfupperted by any neht, and that the diffuifes may refore his pontethion, and put a el ened to the neficflion of the dir™
letor, by eutry.  But thourhthe fenflee of the difleiior comes in by ntle, fiultheight of potleilioa ranins i the diflcifee, and he mav
equally enter on the feollve as on the ditlfeifor 3 £ that o elenfe Joroepdicr deoednry aives botle to the Quicifor and his feoffce therighn

of poticiiion ard the richt of nroperty @ bue if the diffeifor dies, the entry of the diferee 15 talen away, and a predumptive right of

Policilion 15 1n the heir; fo ther the rdlecte of the ditienve only patles the rightof properiv,

ey 1

dhall appoint by will ; when the willis made, it is clear the appointee 15 in by the feoflwont, but has nothine S-cm thesloe of 1he fara
cition or the f}"nf?};;u;r, fo as to velt the ettate in hiim ;) and he thereupon deereed thede Tegecies to have Lipaad by the death of the le-
gatees an the lire-time of the tefiator. This thows how much 1t 15 neceflfary to quality the general cvomrlior s above alluded to, Tt
alfn reconciles them with o Lnow n ciremfrance nwending powers of this nature, with vwhieh it is otheoofe diticult to reeoncile thc:m,f
viz.that by awexecution of a power, o perfon may lmie cftates which he could not Tenn by t]:u_iiﬁfl_igl which the pover is comtained
for by an Tt ien ot d powor 0f P TRLNGlT, @ e - el e may pe limited toa perfon not i ¢ at_the ame ECT1he docd 0 ving tlie

P T — _ a—— - - -~ g e —r p- T a __._.._-.--‘tr-"" . - - e —
power was xeeuted, wWith remauider over. A.E*me, ifwe confider thefe [inutations asinterted in the original deed | the remainders over > - y
L] " " -.."‘ - b gl — il s -F-._-“-.-W' . - a * - * Y M . ' ’ - » - ' A - -
would be vold TRSy thiouclt o perfon may hinnt an cfbate fo hifeto a perlan not 72 ¢/, he connot limie avemain doy upon it, Bue thefe Y 0 Lpte
e Py . s e e B e, - —— L — AT - Y e iy, Bl

i ;<

hmitations under Tovwers of appointineit afc M every day’y prattice

T M mmoarna o ——— -

- Y maman — et e » — - = m -
ll'll[ EHEI'LL‘H HJI' 10, ‘s‘u’l[!l lt’l’[‘lill]dclh Over, Lo ll'lﬂll‘..'d lli‘ltll_‘l' IhL‘l!‘l i '__'l_'ﬁ_h _ . & . i LY.

- } . . . - . T . - - R X A < o N e I
o perionsnot 7u ¢ffe at the time of the exceution of the onginal deed, i the fusie manners and to the fome cxreur, as i intiead of beinge 7 spt” .iff‘,,,,b_f# -
derived our of the feifinof the featives of the o icinal deed, and 1n thut pointof view, as makine 2 piart of that Geed thie ules and eftates 7€ 28 o7 =7 o

fp lir:r:in.d were created by an cngnal, (ubflinnve, wdependent, and mtezial cons cvance.—N. "Une remmining {ubiedt for oy - e tesy -ﬁ,»}xi_,v e
VON S, avdiit wfes are no? vaconted Ly e foitedes Fufly as toudes ereated by qei/fsy 1t 1s to be ebuved. thar fands were not dos i PR AR S

ablc at comman Faw, excant ihuouel the medivim of a previous feolfmaent to wles, Lhe e prer wfremiche difole of the ofe v valt s 7 7 _.,;;r - "I/"?.{"'
the comt of chuniceiy contidered the willas a declaranion of the wie, and competed the feofives to convey the lunds accrrducte, Buag -'?_,“‘""j ’ F/u‘ffﬂf*' ’
“]}:“ by the flatute of the 2 sth Hem v VI the pofictiion was amesed to the uie, on the vie therens Lo s e o b e Fanad, ;,,.‘.-: ﬁﬂ_.;;'ﬂﬁ_ .-
this indirefy povwer of deviting lands was chivlutedy Totte The 320 and 2g. Tlen V1L cave aponer roden e whole of Tomds eld in j_::l'_,,ﬁ e Lt
focage, aud two-thirds of lords beld by baiy hts fervice. Thera, Co TH convaned Laiphiryfarvice mto foo 0 et fovhat now ! landed L‘}f—- 1 *-‘;- Lﬁfg’r‘ﬁ-
Property, excejt thar whichiis of the tenmic of cepvhiold, is deviteable.  Puras e atvte of vies s cocd ol e fiotures of wills, it does”” LA X
fict nzccllanly extend to thwom. It s true, that the tatete of wios dbeaks of poerote (ifed to uiis by vittue of wills 3 but this mugt AE ;’m?’ﬁr""

R aprly 7 %’_iﬂi"iﬁ &,
| are d SR T

. o Y £ .
‘& i‘ff""": ‘.f{”“""’“%*}éﬁ‘flﬂ-&md
2P AP A



Lib. 3.

t)‘)] F. N- B. 141. f. gi lh

| Fe 55"

4] Glanvil. lib. g. cap. 11,
Britton fol. 28. 29.
{Cro. Car. 17. s Init, 278.)

Cap. 8#

Of Releafes.

Se&k. 476, 477

Thirdly, [p] fvhen the heire in ward entreth at his full age withouit futisfaction for his
mariage, the writ {aith; gudd intrufie,
Deforciamentums comprehendeth not only thefe aforenamed, but any man that Loldery,
land whercunto another man hath right, be n by difcent or purchafe, 1s faid to be a de-

forceor.

Ufurpation hath two fignifications 1n the common law: one, when an eftranger that
no right hath prefenteth to a church, and his clerke is admitted and inftituted, hec is
{aid to bee an ulurper, and the wrongtutl aét that he hath done 1s called an ulurpation.

Sccondly, when any fubject doth ufe, withour luwtull warrant, royal franchifes, heis faid
to ufurpe upon the king thofe tranchifes.

Purpreflura, or po::rpre:_'ﬁ:ir*a, 2 pul:pl‘cﬂurc. (q] Purprcfiura ofl, e, gencraliter quotics

ésc.  And becaufe it is properly when there is a houfe builded, or an enclofure made of any

/é"' A ;}v}% : JP aliguid fit ad nocumentum regic renenients, wel regia wice (wel aliqguarum publicarnm) wel civitatss,
"7

/

Ao Fppre Al tert-
M.-/W% P

8. I1. 7. 258

Selt. 415.)
ib. 1. 1. 147, Mayowe’s cafe.

part of the l-:irig’s demefnes, or of an high way, or & common {treet or publike water, or fucl
like publike things, 1t 15 derived of the French word powrpris, which fignifieth an inclofure,

but fpeciully applicd,

“Tr 22 1B ITE Cplis

)

I ERE the entry of
the diffeifee 15 con-

peable, and yet the releafe
doth not avoid the condition,
becaufe the frofiee 18 1 by
title, as hath beene faid, and
may have a warranty. (2)
And herein our author ex-
prefleth a diverfitic betweene
a condition in law, and a con-
dition in deed ; for n the cafe
before when the difleifee re-
leafeth to the teoffcc of the
tenant for life, the condition
in law is taken away, but
otherwife it is in this cafe of a
condition 1 deed.

But if the feoffce upon
condition make a fcoflment
in fee over without any con-
dition, and the diffeifee releafc
to the {econd feoflec, the con-
dition 1s deitroyed by the
releafe before the condition
broken or after.  For the ftate
of the fccond feollee wus not
upon any exprefle condition,
as Littleton here putterh his
cafe, and he may have advan-
taze of the relcafe, becaufe it
35 not azainft his owne proper

paymmt {1

as 1s atorefaid, by the coramon law,

Sect. 476

ME S £ * Lome BUTi‘Faman be dif-

_foz't (f !ﬁ_%'t’ ,

ment fur condition,
ceftafcavoir, de  ren-
dre a luy certamne

rent, et pur default de
?"f.."' C;Zl‘;,‘f,,

$Se. fi le differfee relsf-

[ al feoffee fur cond:-

1101, UNCore ceo I 71 d-

mendra ['eflate le feof-

Jee fur condition ; car

nient obflant fiel re-
leas, uncore forn effate
o/t fur condition, ficon?
1/ fuit devant.

T Et cum hoc con-
cordat opinio omni-
um jufticiariorum, P.

9. H. 7.

el

le diffeifor fait feoff-

feifed, and the dif-
fetformaketh afeoffe-
ment upon condition,
w73, to render to him
acertaine rent,; andfor.
default of payment a
re-entry, &c., if the
difici{ee releafe to the
feoftee upon condi-
tion, yet this thall not
amend the eftate of
the feoftee upon con-
dition ; for notwith~
flanding fuch releafe,
yet nis eitate 1s upon
condition, as 1t was
before (1). |
Andwith thisagree-
eth the opinion of all
the juftices, Pafch.
9. I1. 7.

acceptance, as Littleron {peak-
eth 1n the next Sec¢tion,

But 1f 1t be a wronglull title, fuch a title 1s taken awav by a releafe; asif 4, diffeifed B.to
the ule of €. B releafe vo A, this fhall tuke away the agreement of €. to the difteifin, becaufe
ic fhiould make him a wrong docr @ as if the difieifor be difleifed, the difleilce releafeth to the
{econd difivifee, this tuketh away the right the firft difivifor had againt the feecond, and « re-
Jation of an eftute guined by wrong Mall never defent an eftate fublequent guined by nghe,
againdt a fingle opinion, not afirmed by any other in one of our bookes.

14. M. 8.18. per Port.
(Ane, 271,34, 876, v.)

Sect. 477.
F T le diffeifor grant BT mcfme le man- [N the fame manner

un  rent-charge, ner cft lon bome 1t 15 where a man
Seo Mere s mplyed Jort diffeifie de cer- s difleifed of certaine
commons o any - other oy poppes ot fe differ- lands, and the diffeifor

Jor

and NLoand Roln we alierafl, Pap. M.S.

8 afiun added in T.oand M. and Rob, v ontamen fraesane abate ay T
n'avnderay Vell, MLS. I This paragreaph not in Loand M, nor Ruls,

(l) ‘The obfervations made on note 1. tao pagre 276, 1. note 1, [0 page LA (T L, and the note to the 1111'1‘{':“'1!3_ 11, 0 ]11]}' to the
cufes put by Littleton in this and the folloswing Sedlion, and by fie Edwindd Colie tn his commentrys Thewhole of the u]uq.wr LON
tained in ths chupter is paotculady well expliined by Tord ehief-baron Gilbeve mn his trentife an tenuies,

(20 The reafirof this cofe in the book here cited 15y that the condition is iike v covonanl bedseeen them y an 14 is Qlog ped from claime
1ngr 1t othervvife s and the diverfity following fooms to qoarrant this, Pogl 298, b —Lord Nou, M,

- —— e e = LA EmL A o
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apply cither to thofe landas which were devifeable by cuftom ;—as whanra perfon fufed of Linds dovifoable by enftom, devifed them to
Ao und b heires, to the wie of . and lus hevrs s—=or 1o afes at commaon Law p=—as wwhere a feotbment sors muede to L8 and hiw hens, to
the ulv ol I, and his heirs, and B, devited the ufe,  T'o ules of this defeription the fatute extended s but itts ditheult to conceive how
ufes crented under the ‘Iuﬂ:llm'tllm"{ puuur i:ivun hy the ﬂu[muu of wills Chn he watlum the rute of THET T I;lid, lllnt thn‘ the Y
will not force the operation of the flavute of wfey upon deviies to which itis the tefbator s intennon i thould not extend 3 ver it will apply
it to thole ealvs to which it is Div intention ic thould exeend. This opomion makes it depend emtiveby on the will of the teftator,
whether the flatute of ufew il or fhall not operate upon the devites of is wille “Phas, it devilo s made to the ufe ol A for Life,
with remainders over, 101t were to be eonbidered as o Jimimoon under the flatwre of atos, o would De voud, for want of i feifin to faive
the ufese I ennnot lhuri.:l':-:lt. he the telbntor’s intention thin it thould npetdatc under that Il.nutr; tnth*quuullv the Taw swill not force 1t
under that ﬂntutu, bur lenve o ﬁ:lcl)' to it elledt under the Mataees of wills, Dt l'llmkri'u nodevafe to 4. ind i heirs, to the nfe of
I, and his heiry, that would be gond to jrive the legl fee to B as o Jinntnon under the Bante of ufos. The teflstor therelore
miprht intend, and the form of the devife (hews he did intend, to raife an wic ander thar fature, wmnd the lasw, in canformity to hisinten-
tions, extends ity operdationto the devides Boutawaindl tdas it jony bearpoeed, Vue o firore ey never be ennhidered as relating to any
thing which did not exitt at the time of its pailing ¢ and therefore, a fonda wae ner desitealle ol fome s cas alter the hate of ules,
the flatute of ules cunnotextend o ules created by devile © thar i willy the teibatars intention w duely conbdered 3 oond as by o des

vile to A and by heity, to the ule of 8o und hiv beig the teflaton thewe vt by iy imention tha 80 thould have tho legal fee, the 1"};"]
wi




Lib. 5

for grant un rent-
 harge bors de mefme
[a terre, Oc. coment
que apres e 'a’f]eyéf
releffaal dijfesfor, Se.
uncore le rent-charge

demurt en fa force.
Et la caufe en ceux

deux cafes eft ceo, que
homen avera advan-
tage per tielreleasque
ferra encounter for
praper acceprance, et
encounter fon grant
demefne.  Et coment
gue afcuns ont dit, que
lou l'entre de bome eff
congeable fur un te-
nant, sil releafift a
mefme le tenant, que
ceo avatlerort a le te-
nant, ficome il uft en-
ter fur le tenant, et
puts [y enjeoffa, &c.
ceo n'eft pas voier en
chifeun cas. Car en
[> primer cas de ceux
deux avantdits ca-
Jes, Ji le differfee ufs
enter fur le feoffee fur
condition, et puis
luy enfeoffa, dongues
¢ft le conaltion tout

defeat et avoid, Et 1/~

Of Releafes.

grantarent-charge out

of the {fame land, &c.
albeit the difleifce
doth afterwards re-
leafe to the diffeifor,
&c. yet the rent-
charge remaynes in
force. And the reafon
in thele two cafes 1s
this, that a man fhall
not have advantage by
fuch releafe which
fhall bee again{t his
proper acceptance, and
again{t his own grant.
And albeit {ome have
{faid, that where the
entry of a man is con-
geable upon a tenant,
if hee releafes to the
{fame tenant, that this
{hall availe the tenant,
as if he had entred up-
on the tenant, and af-
ter enfeoffed him, &c.
this is not truein every
cafe. Forin the firit
cafe of thefe two cafes
aforefaid, 1if the dif-
feifee had entered up-
on the feoftee upon
condition, and after
enfeoffed him, then 1s
the condition wholly
defeated and avoided.

Selt 477-

profit out of the lands. And

n=g

the reafon 1s, becaufe he fhall (6. Rep. 78. b.)

not avold his owne grant by
a rcleafe hece himfelfe hath
acquiréd firice the grant : but
1f the diffeifor in that cafe be
diffcifed, and the difféifee re-
leafe to the fecond diffeifor, he
fhall avold 1t, as by that
which hath beenc {aid, Sed,
473. appcareth.  So likewife
it 4. and B. beée joint diffei-
fors, and JB. grant a rent-
charge, and the diffeifee re-
leafe to 4. all his right, 4. fhall
avold the rent-charge, becaufe
it was not granted by him,
and {o not within the reafon
of our author.

If there bee two femes joint
diffeifors, and the one taketh
hufband, and the diffeifee re-
lcafe to the other, fhee is {ole
{cifed, and thal hold our the
hufband and wife,

If two diffeifors bee, and
they mnfeoffe another, and take
backe an eftate for life or in
fee, albeit they remaine differ-
fors to the difleifce as to have
an aflife againft them, yet if he
releafe to one of them, he fhall
not hold out his companion,
becaufe thewr ftate 1 the land
1s by feoffiment.

If there be two diffeifors,
and they be diffeifed, and they
relcafe to their diffeifor, and
after diffeife him, and then the
difleifce releafe to one or
both of them, yet the fecond
diflerfor fhall re-enter, for
they fhall not hold the land a-
cainit their owne releafe ; for
Littleton here faith, that they
{hall not avoid their
orant, and by like. reafon they
ihall not avoid their owne re-
leale, e fic de fimilibus.

*

(7. Rep. 33.)

(Poft. 3a9.

(Mo. g5.)

2.)

(Ant, 276. a.)

OWwWie -

e, i o,

fint en le fecond cafe,
Jle diffeifee entraft
et enfeoffa celuy que
grantalerent-charge,
donques ¢off le rent-
charge anient ot a-
void, mes i w'eft pas
void per «ftun tiel
eleas  fans  entry
Jart, &

And {o in the fecond N
cafe, if the diffetfece en- Corze  si ufi enter
tereth and enfeoffeth J#7" ¢ tenant ct luy en-
him who granted the Jeoffe. Here is  another
hare L - kmde of releafe, aiz. a re-
rent-chargc, then 1S 1o which enureth by way
the 1'ent-chargc taken ufuntr}' and feoffment; for if
- a difftifee releafe to one of
:fulvfzy and ﬂVOﬁldﬁd, but the difleifors to fome purpofe,
1t 1s not void by any ths fhall enure by way of
{fuch releafe without
entric made, &c.

(Ant. 294.)

entry o feoffiment, wiz, as to
hold out his compunion, But
as  to a rent-charge  grant-

cd

T — - —

.

W Pt that confliu@lion on the devife, and give 1t that aperation. At the end of My, Hillyvard's edition of Shepherd’s Touchftone,
there s g vur‘y fumed opinion of the late Myo Boorlv on the dodtiine of ufess In two copies which the Lditor has feen of this
“puvon, made immediate]ly under the eve of My, Booth, and delivered by him to the perfons in whofe cuftody they now are, and
sboan s copy of at bequeathed by My Booth,  with s other valuable law manuforipts, to Mr, ]-Iulliflzn}, the followe
Lt vy oandded o L -=tt L oh Povers Hlll’r.:lil"-ll“'w e not ke powers under conveyances, opetating by un'y of ufe, The
L enaton ol g power undor iy devife, is ot Il:n* Iumu!lmn ot ulL:; g, not where the devife is 1o ufes ; as where there is a devife
G [ 8. and 11‘1*; herrs, o 1115- ule ol A, h‘u' Lite, 1u111;1|1.1du' s ﬂ. in td, swith power for 4. 1o Limit a jointure, or leale, or charge;
) e, t.lu.n: }ull he no ledim i I .!u‘.‘rnnlm.luuntly no fh!tlll ute i Aor By oas s executed by the flatute of ufes; confequently, the

txeelitlon o tlw lnm Ll i~: R vl y L H]"l'l‘:’ltL‘h wh il th:\ I'.'L‘ ‘lll’l:lt‘l llH: ﬂ.ltlllL‘ nf' \\i”h." - - HL’L‘ ;l“h PHPII;II‘II LU ]_’.nmﬁc]{l, I, T;n_ 704
Bivchetcw, Dundant, 20 Vent, 312 Bioughton v, Langley, Salk. 6-9. Gilby Ules, 281, --« But whothier a devife to ufes Gperite s
loldy Iy the ftatute of wills, or by that fatute Jointty wiarh the ttatute of ufes, is o matter rmther of fpeculation than of ule
e now teetled, that an o mmediate devite 1o wlesy without a fafin to ferve tholt ules, s good 5 and that where the eftate is
dovited to one tar the benelit of another, the courts exceure the ufe in the firt or fecond devifee, as nppears to fuit beft with
the wention of the toibator, adlv, HFeh refpedd to copvhold eftates, the fatute of ufes does not exrend to them, as it is againft the

Badtie of the copy hold fenue, that any p‘ulihn fhould be intraduced inte the eftate withour the confent of the lord,  Gilbert's
Y vorroe oy, Wadhnvepodb o doge s for years §ow-- thele elfates are not exocuted by the fatate. Bur this mut be under -
ook of Teae, actaally in enittence, at the tane ol thar being atlipned 1o the wles Thevefore, of U, poflefled of a Jeafle for years,

branboat cver, o adlipns i o B and G to the wde of Doy all e efline ds in By and (2

” and D, oonly tikes o truft, or equitable
titdle,

Butar 4 bemyr feted of binds in feey mabes a feottment o the ule of 8, and 5 for aterm of years, this term is furved ou
ob the fortin of the frotlee, and is exeented by the Ratwte,— It is the fme iF he bargzons and fells the cllute, of which he is feifed
" iw'. lor e ol yearse Guib, Utes, 1ok, Dhyor 369, 20 Inth 69 0.—5uch are the genaad outhines of the dottrine of s
v of the maoft miportant prats of the vy, as all the landad peoperty o the Ringdom iy, euwher dueflly or indweétly, regulated
byt Tt e o e obirves , thit one of the chiet objedts, both ot the legiflarare and the judicatare of this kingrdom, in tlwi;‘ Fegr Ll
Litions npon oy (bjest, has been, on the cne hand, 1o puaed avanft thofe rettiaints upon alienation, which are incompatible with
the "*'-l:-'“-llL ol w biee nod comnmercal ]-Hq-h'; and o the ullu:t, o udimit of reatonable {uttlements nnd |1I'{H'iﬁullﬁ winy’ made
fony wives and children, and the veneral wimts of fannliee, Experience feems 1o fthew that they have nccnlnplilhurj their
ohoete o fully anfwvers the objedtions whih lorcignus sahe to the natre of ewr Bunily -fetdements, that we exclude the
imuﬂnr, u‘lmli- chivendler s o o un, Lirom the I‘If‘l‘iul:ll of the propeity and moat o l'll;r.‘ L‘Ilildn*ll, with whom we cannot
)t et pes fedl ]y vnacquainted, == Yo detrimental has an ungualilicd an U unJunired power of fettdement been found even in Franee
Uit 3t by hegn Nutdde 1 l|IIL'lHHII 1ln:|c, whether i wonuld not hie Tar the mhul’tllluﬂ of the nation ut lnruu, that nli {ettlements IIIIL{
trutty thould be abrogated, Tl quetiion, fo far a1 relaed o moreables, wiae by the vrder of Louiy XY, projoled in the year

1744




Lib. 3.

(Dr. and Student, 50 .a.)

Cap. 8. Of Releafes. SecCt. 448,
ed by him, it fhall not cnure by way of entrie and feofiiment; forif the dificifve had enrred and
enfeoffed him, the rent-charge had beene avoided,  Buc it is 4 certaine rule, thut when the
entry of a manis congeable, and he releafeth to one that 1s in by €tle, (as hereto the feofieg
upon condition 1s) it fhall never enure by wuy of entry and teoffment, cither to avoid g
condition with which he accepted the land charged, or-his owne grant, or to hold our his
companion.

And where it appeareth by our author, that acts done Ly the diffeifor {hall not be avoided
by the releafe of the diffeifee, 1t s to be noted, that adls mude o the diileifor hrmfelte fhal)
not be avoyded by the alteration of lus citite by the releafe of the diffeifec ; as if the lord be-
fore the rcleale had confirmed the cftate of the diffeifor to hold by lzifer {ervices, the difiei-
for fhall take advantage of it, and {o of cilovers to be burnt in the houfe, and the like law
of a wuarrantic muade unto hun,

If the heire of the diffeifor indow his wife ex afeufu parric, and the diff:ifee releafe to
the diffeifor, ke fhall not avoide the indowment, for that s like the cafe put by L tleron of
the rent-charge. '

. If an alien be a diffvifor, and obtdine letters of denization, and then the ditleifee re-
leafe unto him, the king fhall not have the Land, {for the releafe hath altered the ettare, and it
3s as 1t were anew purchafe ; otherwife it 1s 1f the alien had beene the feoffee o o &7 o,
" If the lord difitife the tenant, and is diflcifed, the difivifee relenfe to the fecond G-
{or, vet the {eignioric 1s not revived, for betweenc the parties the reieale enures by way of
entric and feoffinent as to the land; but not havine yepard to the feignimie, and fur thie

;o the pofleflion was never altually removed or revefted from the dificifor, who clanneth under

the lord, the fcigniorie 1s not revived.  But it the lord and a ftranger difleife the tenane,

and the diffeifce releafe to the ftranger, there the feigmorie by operation ot law s revived,
for the whole is vefted in the flranger which never cluimed under the lord @ and in that cafe,
if the lord had died, and the lund had furvived, the {eigniorie had beene revived. But if the

Jord had difleird the tenant, «nd beene aiflaried by twe, and the diffeifee releated to one of

(Ant. 45. a.)
Vid, Scet, 514,

28. £.3.98, ¢. E. 4. 46.

2t. K. 4. 55.
- I'I- i' 12,

L4

nor Rol.

..i.lr -I:lu 3. 1{,}1

thom, the feigntoric 18 not revived, becaufe hic claimed (as hath beene {uid) under the lord.

1

UEL briefe de eux

il ofliera, .
Note, many tuncs 1n oue cafe
the Iyw doth ove a man fe-

verall remedics, and of fe-

verall kindes, as in this cale by
action and by entry; by ac-
tion, either a wnt of righe, or
dum fuit infra ctates.
Et puis le  ayf-
Jeifor porta bricfe de
droit, &c. Here 1t apnear-
cth, that there 1s a great are
and knowledge for a muan
that hath divers remedics to
chufchisaptelt remedie 5 asin
this cafe, it he bringe bis wnit
of right, the diffeifor fhall
Be barred, butif hic had entred
upon the heire of the alienee,
he fhould have enjoyed the
Innd forever. Torin that cafe
the heire of the alienee atrer
fach an entrie {hadl never
have aowrnre of neht, no nore
then o the difieiice enttetly
upon the hewre of the diflc-
{or, and make a reoflment in
tee, 1 the heire ol the difleidve

. ¥ deins ace added in 1. and M., and Roh.
T de diffeijor—d'alienonr, L. and V. and Roh, t

Sett. 478,

J T E M, [ home foit
diffeifie per un
enfant ® lequel altena
en fee, ef alterce devie
Jeifie, et fon beire en-
ter, eftfeant ¥ le differ-
for deins age, ore ¢ff
en eleClion T I diffei-
Jour d'aver un briefe ||
de dum fuit infra ceta-
tem, ou bricfe de droit
envers le beiire del a-
lienee, cf quel. bricfe
de-eux que il cfliera, i
dott recover per la ley,
S &o. 1ot auxi 1/ port
enter en la terre fans
afcun recover.’, & en
coft cafe Fentre le dif-
Jerfie eft tolle, Ee. Mes

¢/ f:'{’/f Cas /rf‘ le f?({'%{’&:*

/ﬂ{,’ J‘L'J'}_JZ]-:I /éu di'al‘f LI[

ALSO, if a man bee
dificifed by an in-
fant who alien in fce,
and the alienes dieth
feifed,and hisheire en-
treth, the diflfeifor be-
ing within age, now is
it 1n the eleéion of
the difleifor to have a
writ of dum fuit iufre
@taterir, or 1 writ of
right again{t the heire
of the alienee, and
which wiit of them
hee {hall chufe, hee
ought to recover Dy
the law, &c. And allo
he may enter into the
land without any re-
covery,and in thiscale
the entric of .the dil-
feifee 1s taken away.
[JL‘J}‘L’

Ve diJeifor—=alicnonr, in Loand M oand Roeh,

:J’L' not ill L-. Ellui Dﬂ. nor [{nll.

| &' noe in Ly and M,

o b il geirar ¥ P

iy L ]

sr-wdrr — el
= x ws - - e

el . e S

L el A —_— =

1744 by the Chancellor D' Agreflean to all the parhiaments and fuperior councils of France,
f””'ﬂ”i, vre [es Hff/*m{ﬁj o touts Tox Poanlemens of Oonrs Sonaerain o Revivsenme, et 1 Obpiracations o0 ML e Gl el r :f'u".'-” .
Jeow fur les dits Refponges, "Lowdoudey vy700  And fee allo Gommentads e de §Ovdonnance de Towis XV, fuy Jes Sulflitnt.ons, pos 8.0
Furgole, Parisy 1764, |

Tt s hoped, that the importance of the fubje), and the want of @ compichenfive and v fematie treatile upon i, will be thowedr
Lord elnetehiron Githart's 1afbay vpon Ules and "L ufis, Confided

h fuflicient apology Tor the great length of the Toreeome no-e,

See -f.::wjﬂfnu.r cowerant 1S K

in the only Il[{lll i whichot can be confidered w 'I'Il‘l‘ ]lI”'IL:B to its aathor, as an unlimithed feoereh, o mtitded 1o SARSTE AN R A LRRAEE NTINE
Jt t‘crt:iin[y containg feveral moft protound and lewrned obfervations, but i omany inflances s very defcQive and enoneour.

In o future pait of this work an attempt will be made to expluin the leading points of the dodbine of vulls, -<- Ul fufpenbion
pied extindtion of powers; «-- the deflindlion of contingent vemaindersj --« and the diflerence betw cen the ot ans o fsolhiments,
hines, common recovericy, bargaing and fules, releafes, and wills, will be confidered 1n g note on the chinpter of Dt atinvan e



Lab. 3.

hetre del alienee, et
puis lo diffeifor porta

briefe de drott envers

I heire d alienee, et 1l

goynele mife fur le mere
droit, &Gc. le graunde
affife dott trouver per

laley, que le tenant ad

luis mere droit * que
adle diffeifor S pur
ceo gue le tenant ad le
droit le diffeifie per fon
releafe, lequel off pluss

ancient et pluis mere

droit : |
leas tout le droit e

differifee  pajfla a le re-
nant, et ¢ft en le te-
nant. Bt a ceo quce af-
cuns ont dit, que en
tiel cafe low bome que
ad droit al ferres ou
tenements (mes Jon en-
trie n'efl pas congea-
ble) 5’1l relefla al te-
nant § tout fon drott,
e, gque twl releafe
wurera per voy dextin-
gutflment. Quant aceo
i puit efire dit, que ceo
eft § voyer guant a ce-
lny que relefay car per
Jonreleafe ] ad luy de-
mife || quictnent de
WSjon droit, quant a
Jon perfon, mes wicore
*¥% fe droit que il a-
voit bivn poit pajfir a
le tenant per fun re-
leafe. Car enconveni-
cnt - ferroit que  tiel
ancient droit  ferroit
extinel - tout  onfler-
ment, e, car z/ .{/3
communement dity que

car per tiel

Of Releafes.

&c. But inthiscafe if the
difleifee releafe his right.
to the heire of the alie-
nee, and after the difici~
for bringeth a writ of
right againft the heire
of the alienee, and hee
joyne the mife upon the
meere right, &c. the
great affife ought to
finde by the law,that the
tenant hath more meere
right than the. diffeifor,
&c. for that the tenant
haththe right of the dif-
{eifee by his releafe, the
which i1s the moft anci-
entandmo[’cmeereright:
for by fuch releafe al]
the right of the difleifee
paffeth tothetenaat, and
1s 1n the tenant. And to
this fome have {aid, that
1n thrs cafe where a man
which hath right to
lands or tenements (but
his entrie is not congea-
ble) if he releafe to the
tenant all his nght, &c.
that {uch releafe fhal en-
ure by way of extin-
guifhment. As to this it
may bee faid, that this is
true as to him whichre-
leafeth; for by his re-
leafe hee hath difinified
himfelfe quite of his
right as to his perfon,
but yet the right which
hee hath may well pafie
to the tenant by his re-
leafe. or 1t fhould bee
inconvenient that {uch
an ancient right fhould
bee extinét altogether,

re-enter he fholidetaine the
land forever, und the feoi
tee fhall not maintaine any
writ of rieht; for a bare
right fhall never be lett in
‘the feoffee, but thail cver
follow the potletfon, as
hath beene {ad : butit the
differfce enereth upon the
hewre of the diffeifor, and
make a feoffinent in fee
upon condition, and entreth
for the condition broken
before the heire of the dif-
feifor enter, hee is reflored
to his right agraine.

A man maketh a gift in
taile, the remainder n fee,
tenant 1n taile dicth wich-
out 1ffue, an ecftrunger in-
trude, and he in the remain-
der brings a formedon,
and recovereth by defaulr,
and muketh a feoffinent in
tee, the mtrudor reverle
the recoverie in a writ of
difceit andentreth, he thali
detaine the land for cver,
and the feoffee fhudl noe
have a writ of nghe,

And fo likewife 1t a dif-
{cifor die feifed and 2 ffran-
oy abate, and the diffeifes
refeate to him, the heire of
the difleifor 1hall  enter
and detaine the land for
ever.  Forthe right to the
poflethon il draw  the
richt of the fand to it, and
fhall not leave a right in
him to whom the releateis
made, as hath been faid be-
tore 1 the 444, Sectrorn.

Le droit d2f (f'fji
oo pafla al tenat,
i r'ff en e tonant.
For feeing the tenant hatl
tue whole fee fimole, he is
capable of the whole riahe
of the difienvs, and, as 1.7
tecton heve fatthy, the righies
in the tenant,

[nconvenient for-

70lf« Here againe, as hath
beeneolten oblerved, an -
gument ab inconvenients 1s
foreible i law ;. and that
judgres by the authoritie of
aurauthor are 1o judee of
Iconveniences as of things
uplawfully, as herchy and

Sect. 478.

2

{.tl.ﬂ'. 265 ﬂ-)
38 1. 3,10, 24, H, 8, Reltore
A Periny o oacy . 5

V ld'ﬂ bLC:t- 1.;\...1, ;rl

Viide Sefd, By 10 g3, Lt
E{Jg‘ 41 i"'l ;‘ Lot

by
e added Toand VL and Rob, & mat i Looand N nor Roh, Pes ad U TLoand N and Pl
§ Crver—ceriey Loand N oaod o | oqurcimont nonan Leoand NI onoe Roh,e—ne ttemens, NSS, W yopt oy
SR AYEFTITE Raol, v dret G (v n:'L‘U."I bl jw:u'r [ _:“}’.r YA Feaant fiet _{w: J'u’n{/}', AINH i the Vil NIS, but opeed

Rl piobably thivuhmifiadie,
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Lib. 3.

84, H. 8 € b.

a4. H. 8. 00l 5. 6. 100H. 7 25 Jeufes which enure by way of : : i . .
au. H. 6.t barre. gg. 38. E. 3. exunguifhment againtt all per- d E’.X’Z'Z??gﬂdb?ﬁf’??l‘ 7~ extmgulfhment ( I)a-

1 Qe

to the tenant his  feigniore,

Cap. 8. Of Releafes.: Sect. 479, 480.

by many other placesitap-  Jypsf ne poit pas mo- &c. for it 1s commonly

areth, ; . :
Pcuir::] ?; driit ne poit rier. gffld’ that a right cannot
e,

_P(I 5 7]20?'5{? Fo Dormit ali-

. P :
as the law preferveth 1t from death and deftruction : trodden downe it may bee, but never

trodden out.  For where it hath beene faid, that a releafe of right doth in foine cafes cnuye
by way of cxtinguifhment ; it'1s fo to be underftood, either (as Littleton doth here) in re-
{pect of him that makes the releafe, or in refpect that by conftruction of law it enurcth
not alone to him to.whom it 1s made, but to others alfo who be eftrangers to the releaf,
which, as hath beene faid, 1s a qualitic of an inheritance extinguifhed.

As if there be lord and tenant, and the tenant maketh a leafe for life, the remainder in
fee, if the lord veleafe to the tenant for life, the rent is wholly extinguifhed, and he in the
remainder fhiall take benefit thercof ; even fo when the heire of a diffeifor 1s diffeifed, and thie
diffeifor make a leafe for life, the remainder in fee, if the firft diffeifec releate to the tenunc
for life, -this is faid to enure by way of extinguilhment, for that it fhall enure to him in the
remainder, who is a ftranger to the releafe ; and yet in rruth the right is not extinét, bur
doth follow the pofleflion, wiz. the tenant for life hath 1t during his time, and he in the re-
mainder to him and to his heires, and the right of the inheritance 1s in hun in the remainder ;
for a right to land cannot die or be extinét in deed ; and therefore 1f, atter the death of tenaye
for life, the heire of the diffeifor bring a writ of right againft him in the remainder, and he
joyne the mife upon the meere right, it {hall be found for hiwe, becaufe  judpment of Luw
lie hath by the faid releafe the right of the firft difieifee.

g.'mnda. j.’f.i, mortur nunquant. For of fuch an high eftimation i 1‘ight 1n the €yC of the law,

Sect. 479.
ERE Limlton putteth MES releafes que BUT releafes which

a diverfity betweene re-
enurera per voy enure by way of

fons, and whereot all per- .
{ons may take advantage, and vers louts Pf’?ﬁ?ﬁ, gamﬂ: all pEI‘fOﬂS, are

releafes” which in refpe& of Jont Jou celuy a gque whereheetowhomthe
fome perfons enure by wuy [fo pofoqs off fair, ne releafe is made,cannot

of extinguifbment, and of other : )
perfons by way of mitter le port quer cco que a have that which to

Jreit »  or betweene releafcs [g{y fﬂ releas.  Si- him i1s releafed. As if

which in deed enure by ex- %, /i foyent feignior there bee lord and te-

finguifkment, for that hec to i
whom the releafe 15 made efZfenant, €f[é:/£‘fg‘7210?“ nant, and the lord re-

cannot have -the thfng I~ . '
jeafed, and rcleafes  which, releffa al tenant tour leale to the tenant all
having fome guality of {uch le droit que 2/ ad en the l'lgh*t which hee

:‘Lll““o; “;’iti{:g’iiﬁ:zns:::'“‘-‘J’:}; le feigniory, ou tout hath in the {eigniory,
in troth doc nog, for that he /¢ drort que il ad enle or all the right which
to whom _thc rclcailfe 151\ n*.nrlJC rerre, e, tiel releas he hath 1n the land,,
1My r¢eCceive HEL1A take tne » . .

thing releafed.  And here Li. U@ Per Voy de extin- &c. this IEICF:I.I.C gqeth
tleton putteth cafes where re- gz;g//gme?zt enuers by way ofcxtmgmﬂl-

leafes do abfolutely enure by to1ts _j)t?f:/bﬂ.f, pur ment againfh a1l per-

extinguiflment without excep-

Gon,  having refpeét to all o que le tenant {ons, becaufe that the
perfons. And fir of the lord e gorr quer ¥ firvice tenant cannot have
and tenant ¢ feeondly, of the ' , .
rnt-charge ¢ thirdly, of the PUr prender de liry {ervice to reccive of
common of pafture, w(ﬁ;w_ | himiclfe.

Sect. 480,

H'IRST, of the lord and te- EN mefme Lo ma- IN the fame manner
nant, and the Jord relenfe . .
ner off de re-=  is 1t of a relealc

ft'd.i‘

N fervice pour prender—ceo, 1., and M, and Roh,

(1) Here Littleton returns to releales by extinguiflment,  Sce ant, 208,



Lib. 3. Of Releafes, 'Sect. 480, 481. 280

Jeas fait al tenant made to-the tenant of ihis mUﬁFDf neceffity enure
. ) _ y way of cxtungwiihment to
del terre de un rent~ the land of a rent- atl men.; for the tenant can-

charge ou common de charge or common of not huve fervice to be tuken
of himfelte, nor one muan can be

: 47 .
Pff/h”e! s ]JZH‘ C_ Paﬁurc-’ &c. becaufe both lord and tenant. The {a. Roll, Abr. 40g.)
que e fenant ne poit thetenantcannothave fecond is of a rent-charge; a

ver ceo que & [uy e that which to hiny (g men cunnet have liund and a
avel 7 ) "/E rent g out of the fams

?‘E’/{’ﬁ’; . gﬁﬂf trels releafed, &c. fo fuch jung. Thirdly, a2 mun cannot

releafes urera * per releafes fhall enure by HL '&;}d =md0=1 :-‘ﬂﬂij_mtffﬂ Uf‘ pa-
e Hlumy out of the fame

e.xz‘z?zgmﬂwzefz: en. way of extin gmfh'- land, et fic dv cccteris. For in

touts voyes. ment in all wayes.  all thefe cafes and the like he
to whom the releafe is made

cannot have and entoy the thing thatis relcafed.  But in thecafe of the right of the lund, the
tenant of the land may take and-cnjoy it for firengthening his eftate therein,

The meine being a teme entermarric with the tenant peravaile, if the lord releafe to the (Ant. 2y, 1.3
feme, the feignioric only 1s extinet; bue it hee releafe to the hufband, both fiigniorie and -
mefnaltie arcextin€t. And in this cafe, if the lord releafe to the huiband and wife, 1t 150 que-

{tion how the releafe fhall enure; but itis no queftion but that a.releafe may be made to a mel
naltie or a feigniory fulpended in puart of the cftate.

But here abferve a diverfity wheie a releafe enureth by way of extunguifhiment of an in- (274.3. 1. Roll. Abr. 414,
heritance, which s in pofleflion and may be granted over, and a releale of a right, or an ac- _f}“h -.uﬁ, . 232, b, ‘_265_ a)
tion to lands which cannot be granted over.  {r] For the lord may releafe his feigniovic to ,;;13”:3' B;:fc;k 12' I;:{;t;?é::rlm‘
the tenant of the land for life or tn tuile, ef fie de carteris,  But fo cannot one releafe a right or cher. F. 120, 1o A
an action; for if it be releafed but for an houre, it 1s extinitfor ever, as hath beene faid. 3o, E. 3,353,

And two things are to be obferved here. Firit, that by the releafe of all the rightin the land 19 H. 6.19. e1. E. 3. 3.
the {igniorie 1s extinct, as well as by the veleafe of ull the right in .the 1biguioric, for the 3% ;W* 17-

.. I ) o . ' . . . . . e 11, I...]. Lit. REIEEYE.EL
feignioric ifucth out of the land.  Secondly, that by the releate of all his nghrin the feig« (g 150 ibid. = 26, H. 8. -
niorie or the land, the whole feignioric 1s extinét without any words of inheritance, I the 4, Al G T
tenancic be given to a lord and to attrunger, and to the hesres of the ftranger, the lord re-

leafe to his companion all the right in the land, this releate doth not oncly pafle his eftare in

the tenancie, but extinguifheth alfo his vight in the feigniorie, and fo one releafe enuares

to extinguilh feverall rights in one and the fwme land.

If there be lord and (tenant by fealty and rent, the lord granteth the feigniorie for
Veares, and the tenant atturneth, the lord releateth his fetoniore to .the tenant for years,
and to the tenant of the land generally, rhe whole feieniorie 1s extinct, and the ftate of the
leflee alfo.  But if the releafe had beene to them and their heres, then the leflee had had the
inheritance of the one mottie, and the other moitic had beene extiner,  And.the reafon of this
diverfity 1s, becaufe when the releafe is made generally, it can enure to the leflee but tor lite,
becaufe it enureth by way of enlargement of eftate, and bemng made to the tenant of the land,
it enureth by way of extmguiﬂmwnt, as Littleton here {aith, and then there cannot rematic a
particular citate 1n the feigniorie for lite.  But when the releafe 1s made to them and thetr (Ant.a52. b.)
heires, cach onc takes a moitie, the onc by way of encreafing of the flate, und the other by ™ 549+)

extingumihment,

Sect. 481.

JTEM, de prover ALS O, to prove that IL O aye oye fovent
gie e graund the graund aflile la  lellure  de
afife  deit  paffer ought to pafle for the Wefl. 2. Here iv s (100 345)

pur le demandunt, demandant, in the cafe to beobiurved, of what au-
thoritie antient lefturss or

en le cafe avantdif, aforefaid, I have often |, 4ings upon ftatutes were,

Jeo aye oye fovent -+ /a heard the reading of fm{-] that they h-.ullﬂﬁ{;rc ox- b0
J .2 ” ) ' cetient quilu“ﬂﬁu AT, tlﬂy r.’:"f'f:} R ,,
lecbure de T'eflarute the ftatute of Welts 20 [ L4iica what the common e 0, gy e s e

lllw _r’fI re !:J"f;(f‘:

r..oand NLoaud Bl
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e 7FTS s At
s =

S perextinguiflaent en louts woves, = tonts foilz per voie dcaticntfement eners lowtx perfun
A e added Loand NLoand Roh,

' y . WY X
AR T L L N Ry 7 5
’ ’fﬂ e T )Y -

)
2D D

>

‘1:"' /‘.
.l"

F



Lib. 3. Cip. 8.  Of Releales. Secét: 482,

Jaw was before the making ]V{:/}mg'yﬁer /E’.- which begunne thus:

of the ftatute, as herc 1t __ P
appearcth.  Secondly, they cond, que commence, In cafu-quovir amiferis

copened the true fenfe and Incafuquo viramife- perdefaltamtenementunm

T Lirdl }‘% t‘;lfci rth:;l feléﬁﬂﬂ};:é rit perdefaltamtene- guod fuit jus uxoris fue,
% 1

briefe, having at-the moft one mentumquod fuitjus E&5c. that at the CoOme-

poynt at the common law, gyoris fuze, 8cc. guea mon law before the
and another upon the {tatute.

Fourthly, plaine anc. per- 26 common ley devant fayd ftatute, if a leafe
{picuous, for then the honour % 7}.1(_?/.;?26’ [ ﬁﬁdl’ﬂl‘ﬁ’, were made to a man

o o 11 . . . .
of the reader was to exce ﬁ/ﬁ’ﬂﬁﬁﬁfmf »f« a 1471 for terme Of '-llf.e, the

-others in authonties, argu- _ )
ssnents, and reafons for proote home pur rterme de remainder over 1n fee_,

.of his opinion,and for confuta- ' ' .
» u » - L rei —_—
tionof the objections againdtic, P72 le remmainder ou~- and a  ftranger by

¥ifthly, they read, to fup- ffer enm jfee, ef un e- feigned action reco-

prefle {ubtill inventions to  Bpagnoe per feinf.ac- vered aocain{t the teo
£Lreepe .out of the ftatute, /f ge P f O te

But now readings having 22072 #ft recover en- nant for life by de-
loft the faid former qualities, wers /e fenant a ferme fault, and after the te-

have loft alfo their former : . ' .y )
authoritics: for now the cifes ae vic per dﬁfdﬂ/z‘, ¢/ nant dlﬁth, he in the

are long, obfcure, and mtri- PZH'J‘ “‘"‘ le tenant mo- remainder had no reg-

cate, full of new conceits, r - 1 N
cate, U O T ench ruft, celuy en le re- medie before the fta

lectures, which when they #ainder n'avoit-afcuns tute, becaufe hee had

Are ﬂl’:&]lﬂd tht’y vanifh away ;‘g})ff(l’ziﬁ’ CZ’t"Udﬂf [E not any PUﬂTﬁﬁiOﬂ Of
like fmoke, and the veaders ﬂ he land
are like to lapwings, who . atute, -ZDEH" ceo gque the land.

{eeme to bee neerclt theirnefts 7/ 77 @voif (g/}zm P‘?/:'

when they are fartheft from o0 _
them, and all their ftudie is tﬁ-ﬂm” del terre.

to find nice evafions out of
the ftatute. By the authority of Littleton, antient readings may be cited for proofe of thé
daw ; but new rcadings have not that honour, for that they arc fo obifcure and darke.

L’fiﬂﬂl‘ﬁf&’ de W. 2. Whichis the third.chapter.

Le remamnder ozgﬂ er 8.’2] ¢€s  Here is to be obferved, that although the ftatute
[<] 24. E. g- 85- 2B.E. 3. 96. [peaketh of a reverfion [a), yct by the authonty of Liticton a remainder 1s within the
.18, E. 2. Ekntrie 74, {tatute.

3. E. 2. Enuieg. 0. L. 3. 24. See the ftatute of 14. Eliz. cap. 8. which provide - hun ‘emal .
) E. 3. Ent. 62, 7. E. 354,55 4. Eliz, cap h provideth fully for hum in the remaindei

S * . ‘. = . . . .
15 E. 4. 15. F.N. B. 217, d. remnt allion.,  Fentisa participle of the French word feindre, which is to feigne ot
Regifier 241. {ulfly pretend, fo as a feint action is a talfe action.
| ovoit afeun remedic devant I'ef - -
(4] W. 2. cap. 5. N avoit afcun remeare aevant ['cftatutes  [3) Here it appeareth by Littleton,

Vide 34 Foo2. Formdon 3t.
g1-E.oge ibndo gie 8. E g 29
I" Nq B- ﬂ:?- d- 7! 1.1- ?- 13-

that it a man maketh a leafe for hie, the remainder in fee, and tenunt tor life {fuflereth a re-
covery by default, that he 1o the remainder thould not have o formedon by the common law ;
for Littleton {aith, that he hath not any remedy before the ftatute. Neitheris there any fuch
writ in that cafe n the Regifter, albot in fome bookes mention is made of {uch a writ.

Sect. 482.
«3. E, 3.3 Tt Juris Uitumig, ERE a diffeifin M}ﬂ S ﬁ a:/z{y BUT if hC n the ['Cw

votten . by wrong .
and d%f’r-utvd h; the :.‘:ILII: e e remain- mainder had enter-

e ulf him that right hath,  ps zyg enter /3'{7- e ed upon the tenant
s futhcient to maintaine a | , ' > . 10 e YRty
writ of vight sgaindl the re- @t a terme de viey for life, —and diflcifed
coverorinthis L‘;lfu,ﬁu" albeit A /5{}’(/{/5'_‘%/[: oL ﬂjJ?TJ‘ 1'113[1], and aftt:[' thc {c-
{¢

' guefme tot it L, and M. nor.Roh. 4 awne home— al tenani, L. and M. and Roh, 2 % geaant not in L, and M. nor Ruli.



Lib. 3.

le z‘ezm)mt enira ﬁ;r
luy, et apres le te-
nant a terme de Vie
per tiel recovery per-
de  per default et

moruft, ore celuy en
e remainder bien foif

quer bricfe de droit
envers celuy que re-
covera, pur cco gue le
mife [ferra Jaine ﬂ?Zf?-
ment fur le mere droit,
&e.  Uncore en ceft
cafe, le feifin de celuy
£ /{;’ ?“i’f?’iﬂz‘?fdf.’?’ j ;5{2"1‘
defeat fer entrie del
fenant a rerme de vie.
Mes peradventure af-
cuns Vuilent argue et
dire, que il navera
briefe de droit en ceft
cafe, pur ceo que quant
le mife eft joine, i eff
goine entiel maner,({ci-
licet) fi le tenant ad
plus mere droit en le
lerre en le manner come
il tyent, que le deman-
deiit ad en le maner
come il dcmanda, et pur
ceo que le fesfun del de-
manaant fuitdefeat per
['entry de le tenant a
terne de vie, &c¢. dun-
gue 1l ad nul droit on
le manner come 1l de-
maund.

A CILO port ¢flre dit, gue coux

parels (modo ct forind prout,

Of Releafes.

nant enter upon him,
and after the tenaunt
for life by fuch reco-
verie lofe by default
and die, now he 1In
theremainder may well
have a writ of right
again{t him which re-
covers,becaufethemilfe
fhal be joined only up-
on the mere right, &c.
Yetin this cafe the fei-
fin of him in the re-
mainder was defeated
by the entry of the te-
nant for life, But per-
adventure f{ome will
argue and f{ay, that
hee {hall not have a
writ of right in this
cafe, for that when
the mife is joyned, it
15 joyned in this man-
ner, (fetlicet) if the
tenaunt hath more
mere right in the land
1in the manner as he
holdeth, than the de-
mandant hath in the
manneras hee demand-
eth, and for that the
feifin of the demandant
was defeated by the en-
try of the tenant for
term of life, &c. then
he hath norightin the
manerashedemandeth.

. /
/‘f-/*%"? . SO :3'.

Sect. 4813

SeCt. 483,

the feifin 1s defcated be-
tweene the leflee for life and
him in the remainder, yet
having regard to the reco-
veror, who 15 a meere ftran-
ger, and hath no title, itis
fuflicient againft him. But
otherwife it is againft the
party himfelfe that defeated
the {eifin, andthe law is pro-
penfe to give remedie to him
that right hath, And where
fome have thought, that
there 1s no authority in law
towarrant Lit#leton’s opinion
herein, they are greatly mif-
taken, for ZLittleton hath
good warrant for all that
he hath wriutten,

Lands are letten to 4. for
life, the remainder to 5. for
ite, the remainder to the
right heirs of 4. A. dicth,
5. entreth and dicth, a
{tranzer intrudeth, the heire
of 4. {hall have a writ of
right of the {ecifin which 4.
had as tenant for lifc.

Lands are letten to 4. and
B. and to the heives of A,
A, dyeth, a recovery is had
agamnit B.the heircot A.thall
have o writ of richt of the
whole, for every joyntenant
1s {eifed per my ot per tout.

If lands be given in tayle,
the remainder to A4, in fee,
the donce dycth without if-
{ue, his wite priwemeni cnfeint,
A. entreth, theiflue is borne
and entreth upon him and
dyeth without 1ffue, 4. fhall
have a writ of right, of the.
feifin which he had.

It fands be given in tayle
to 4. the remainder to his
right heires, 4. dieth with-
outifiue, the collaterall heire
of 4. fhall havea writ of
right of the feifin of A,

And{o notea diverfity be-
tweene a feifin to caufe pof-

feflie fratris, &e. for there is
requited amore adluadl feifing and o feiin  mantine a writ of right.,
the () in this Sectionespinined. 7ea sosay g0 /ie 1n 1'c 74 £

And hcr_cby alfo are

*O this it may bee faid, that
thele words (modo et formd

) mts des cafes fond o prout,&e.)inmany cafes are words

9 14

parols

281

7. E. 3. 62, 38. L. 3. 3.
ut. Jur, Utr, 1,

(Pﬂﬁt 3t ﬂ;)

(Ant. 184. a. b.)

4o L. 3 16. 17

(Ant. 14. b, 15. a.)

40. F. 3. 8. 42. L, 1. 20.

37- Al 4. 24. K. 4. 34, 711 5. 4
11, IL 4- 11,

N , —
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Lib. 3.

(Velv. 148. Hob. 73. 105)
(6. Rep. 34.)

fc]g. H. 6. 1. 40. E. 3. 35
o1, E. 4. 22, F. N. B. 20b. g,
40. E. 3. 5. 32. H. 8. iflue.
Br. 8o. Vid. Seét. fequent.

12. E. 4. 4.

(DUE. PIH. 1 }'5, 199. 344‘ 345.) fﬂﬂ'.h'.f

Vid. Scét. preced.
(8. Co. 8g. Sid. 15.)

10. E. 4. 7. 8. E. 4 15
oo, E. 4. 8. 21. v §e 30
Merlebr. cap. 3.

(Doc. Pla. 191. 344.)

(9. Rep. 38.)

- Cap. 8.

T

parols de forme de pleder, ef ne-
my parols de fubftance. Car fi
home port briefe d’entre in cafu
provi{o, del alienation fait per le
tenant en dower a fon difinberi-
tance, ef counta del alienation
fait en fee, et le tenant dity que il
ne aliena pas en le manner come
le demaundant ad declare, et fur
ceo fount a iffue, ct trove eft per
verditl, que le tenant alyenaft en
le taile, ou pur terme d ‘auter vie,
le demaundant recovera: wuncore
[’alyenation ne Juit en le manner
come le demaundant avoit declare,

&e.

Of Releafes,

Sect. 484,

of forme of pleading, and not
words of {ubftance. ¥or if 2 man
bring a writ of entrie iz cafu pro-
vzfo, of the alienation made by the
tenant in dower to his difinaeri-
tance, and counteth of the alie-
nation made in fee, and the tenant
faith,that hedid not alienin maner
as the demandant hath declared,
and upon this they are at iffue, and
it is found by verdid&, that the te-
nant aliened in taile, or for tearme
of another man’s life, the deman-
dant fhall recover : yet the aliena-
tion was not in manner as the de-
mandant hath declared, &c.

‘ ﬁ YHERE modo et formé arc of the fubftance of the iffuc, and where but words of forme,
this diverfity is to be obferved. [¢] Where the ifluc taken gocth to the point of the
writ or action, there modo et formd are but words of forme, as herc 1n the cufe of the writ of

entrie i cafie provifo,

and fo is the (&¢.) well explained n this Sciétion.

But otherwifv it

is when 2 collaterall point 1n pleading 1s traverfed ; as if a {cofimont be alleadged by two,
and this is traverfed mode et formd, and it 1s found the feoffinent of one, there modo et formd
is materiall.  Soifa feoffment be pleaded by deede, and it is traverfed abfgue boc guod feof-

not find a feoffment without deed,

modo ct formd upon this collaterall 1flue, wodo et forma are {o cflentiall, as the jury con-

Sect. 484.

TR O VE ¢ff per HJUXY, Ji foient ferg-
: nior ef tenant,ctle te=
nant tient del feignior per
fealtie folement, * et le
feigniordifireinele tenant
et le tenant
porta bricfe de trefpas
envers fon feignior de
fes avers iffmt  prifes,
et le feignior plede que
le tenant tient de [uy
there wmodo ot formd per fealtie ot certain
rent, et pur le rent arere
7/ wvient a diffrenier, &e.
et demaunde judgement
de bricfe port wvers luy,
quare vi ct armis, &c.
et ['auter dit,
Yient de (uy en le maner

come il fuppofe, et [fur

verdift, que il
tient  per fealtie

hY
fantim. Hereisan-
other diverfitie to be ob-
{erved ¢ That albeit the
iffue bee upon a collate-
rall point, yet if by the
finding of part of rthe
iffue, it fhall appeare to
the court that no fuch
action licth for the plam-
tife no more than it the
whole had been  found,

pur rent,

arce but words of forme,
as here 1n the caie which
FLittleron putteth ot the
lord and  tenant  ap-
pearel by

Car e matter
drl ;{WM' {‘/Z /r:’gﬂc[ 1/
tient deliyou nemy,
Se.

Hergitappeareth,that

ALS O, if there bee
lord and tenant, and
the tenant hold of the
lord by fealty only, and
the lord diftreine the
tenant for rent, and
the tenant Dbringzth a
writ of trefpafle againft
his Jord for his cat-
tell fo taken, and the
lord plead that the tenant
holds of him by fealtie
and certaine rent, and
for the rent behinde he
came to diftreine, 8cc.
and demand judgement
of the writ brought a-
gainft him, guare v ot
armisy, &e. and the other
faith, that hee doth not
(d

que 1 ne

I {'f_'ﬁ, ].-r- H”ll I\‘I- :l“l! ,[{”h-



Lib. 3.

ceo font a fjue, et trove
off per verdict que Z
tient de luy per fealtie
tantum 3 en ceff cafe le
briefe abatera, et un-
core 1l ne tient de luy en

Je maner come le feig-
nior avoit dit. Car le

matter de Uiffue eft, le-
quel le tenant tient ({e
luy on nemy; car Sil
tzent de luy, coment que
le feignior difireina
le tenant pur auter
erutces que  ne  doit
aver, uncore tiel briefe
de trefpaffe, quare vl
et armis, &c. ne gift
envers le feignior, mes
Lrra abate.

srd, but {hall abate.

Of Releafes.

hold of him in the man-
ner as he {uppofe, and
upon this they are at if-
fue, and 1t 1s found by
verdiét that he holdeth
of him by fealty onely ;
in this cale the writ
(hall abate, and yet hee
doth not hold of him in
the manner as the lord
hath faid. Forthe matter
of the iflue 1s, whether

Sect. 483.

if the matter of the iffue
be found, it 1s fufhicient.
And this rule holds m
criminall caufes.  Forat
A, be appealed, or mdice
ed of murder, wiz. that
hee of malice prepented
killed 7. A. pleadeth that

he 1s not guilty modo ¢t

formd, yet the jury may

find the defendant gutloe
of manflaughter with-
out malice prepenfed, be-
caufe the killiy of 7, 1s
the matter, and malice
prepenfed 1s but a cir-
cumitance.

the tenant holdeth of
him or no ; for if hece
a)-
though that the lord
diftreine the tenant for
other fervices which he
ought not to have, yet
fuch writ of trefpafie

Juare VI et arimis, &c. doth not lie againit the

holdeth of

him,

In aflife of darreine pre-
Sfentmeens, M the  plan-
tife alleage the avoyd-
ance ot the chuyrch by
privation, and the jury
find the voydance b
death, the plantfe ﬂmﬁ
have judement ; for the
manner of voydance 1s
not the title of the plain-
tift:, but the vo}fdun.u is
the matter.

(/] It a gardeine of
an hofpitall  bring an
athfe agandt the ordnary,

ae pleadeth that in his vifitation he deprived him as ordinary, whercupon ifluc 1s taken,
and it is found that he deprived him as patron, the ordmary thall have judgement, tor the
deprivation 1s the {fubftance of the matter.

The leflee covenant with the leffor not to cut downe any trecs, &c. and bind himfelf in a
bond of forty pounds for performance of covenants, the leflee cut downe ten trees, the leflor
brinoeth an acrion of debt upon the bond, and afligneth a breach that the leflee cutteth down
twenty trees, whercupon iftuc 1s joined, and the jury finde that the leflee cut downe ten,
judgement fhall bc eiven for the plamtife ; for fufhicient matter of the iffuc is found tor the

plainute.

AUXY, * en briefe

de trefpaffe  de
batterie, ou des biens
emports, fo le defen-
dant plede de rien cul-
pable, en le manncr
come I p/czz'zzz‘g',*‘('f jzzp-
pofe, et trove E’/f que
le defendant oft cul-
pable en  auter wille,
ol a aunter jour que
le  plaintife  fuppoje,

wiucore il recovera.

Secl. 48s.

A LSO, inawritof J'N briefe de tref-

trefpafle for bat-
terie, or for goods
carricd away, 1f the
defendant plead not
guiltic, in manner as
the plamntife {uppole,
and itiis found that the
defendant 15 guiltie
in another towne, or
at another day than
the plaintife {uppofes,
yct hee fhall recover,

paffede battery, et

des biens emports, &,
Here Litticton {peaketh of
adtions brought for things
tranfitory.  In which cafes
the wrong being done 1n one
towne, the plaintite may
not only alledge 1t 1 anos
ther towne, as Littleton here
fuith, but alfo 1 another
county, and the jurors upon
not guilty pleaded are bound

to find for the plantite.
Neither can theaflault, bat-
tery, or taking of goods, &v.
alledged inanother county,
be traverted without {peciall
cauie

® =y, L.oand AL and Rl

282

(Doc. Pla. 1g1. Ant. 227,
2. Roll. Ay, 704. 708.
Sid. 5. Hob. 18. 73. 81,

Doc. Pla. 355- 144- 3.15.)
Pl. Com. 101.

(9- Rep. 148. 1. Cro. 14. 16,
Haw. P, C. 266.)

6. E. 3. 41.b. 25. E. 3. 50,
g- H.7.3 13.H.7.14
2g E.g3.38.

(S1d. 21. 22.)

(Doc. Pla. 348.)

[d] 8. E. 3.70. 8. Afl. 29.& 39

g- k. 3.358. 24. E. 3. 34
5. H. 4.2. 7. H. 4. 11,
Pl. Com. g2. g. Mar. Dicr 116.

40 L. 3. 35-

Dier 2. & 3. Ph. & Mar. 115. b.
Trin, 2. Eliz. Rot. g2o. Wols
man’s cale  41. E. 3. 28,

gz, Afl. 3. go. All. 5,

33 E. 3. verarlt 7.

eo, K. 9. 1.b. 18 E. 3. 48,
31, k. §. account 58. 28. Afl, 43,
(2. Roll, Abr.704. 719}

(11. Rep. 5.

(7. Rep. 2.b, 2. Roll. Abr.688,
Duc, Pla. g3 36y. 380.)

(1. Roll. Ahr.335. Hob.tog. 104y
Doc, Pla b7, 5. Repe7)
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(1. Rep. 1. 396. 6. Rep. 65. b.) caufe of juftification wﬁich Er z:ﬁ';'?f Crl + p[zt-— And {o 1In many other

extendeth to fome certaine . _
place ; as if a conflablc of a _/01"5‘ auiers CKE/E’J' ceux cafesthefe words, vz,

towne in another county parols,{cilicet, ez lema- 1n manner as the de-

arreft the body of a man that ; | )
. ma .
(Doc. Pla. 367. 2. Cro. 45. 372. breaketh the peace, therc he 7267 COME le demaundant ndant or the plam..

Noy 57. 3. Cro. 833 Doc. 111*:1ytrzm:rfethccounty (but ol [(:" plm}za‘y} (m’ ﬁip- tife hﬂth ﬁ]ppofed,do
Pla. 361.) he mufl not reftthere) but all P?/gﬂ 716 ‘]‘E??Zl‘ éf/:ﬁ‘lﬁz -nOtnlal{Cﬁl]yinattErof

other places faving in the L
towne b hercof hec is con- T matter de fibflance fubftance of the iflue:

ftable, And {foit is of taking dg/ ?ﬁ;}ge > Car en é?”z'fjé’ fOI’ In a writ of rii{‘ht:

f eoods, if the defendant jui- . : TR
e for damage ot 1 de droit, low le wmfe wherethemifeisjoyn-

another county, he muft tra- gﬂ jgy;:zg ﬁgr le mere ed upon the meere

1 ox n verfe as before, But where Sy . B o
(1 Leo. 59- St 9L the caufe of the juftification d’mzz‘, 2/63/3 ﬂtﬂ”fﬂdﬂﬁ’: Ilgllt, that 15 as m uch

~, Rep. £2. b.  Ant. 145. b. _ ! : : o a
'iJDEFI;IEiﬁz}S. 2, Sid.qﬂ 8. is not reftrained to acertaine ¢4 & t1ed cff’ﬂ, icilicet, asto ﬁly,ﬁﬂd tofuchef-

Cru.EI.gg.) pIHCE, that 1s fo locall us 1t /é’gllf’[ ﬂd p/u-g_f #7iere fe&, ‘UZ.Z. thther [he

cannot be alledged m any . ‘
other towne, s %n the cafes droit, (é’ fenant ou le tenant or demaund-

before alledged, and thelike, demandant al gbc_)fé en ant hath more meere

then albeit the allion bee - | : _
brouzht in a forraine coun- acimand. I'Ight to the thlﬂg 1
tie, yet he muft alledge his demand.

juftification in the county
where the a&ion is brought. As if 2 man be beaten in the county of AMiddlefix, and hee
bringeth his aétion in the county of Buck. the defendant "cahnot pleade that the pluntile
affaulted him in the county of Midd. (e, and traverfe the county, but he muft pleade his
juftification in the county of Buck, for that the caufe of his juftification 15 good in any place.
And foitis in cafe of bailementof goods, and other cafes for tranfitory things ; as for example.
Tiin. g0. Efiz. in the king’s  In an adtion upon the cafe the plaintiic declared for fpeaking of flanderous words, which
bruch, betweeno, Ingicbert "‘”i 1s tranfitory, and laid the words to be fpoken in Londun, the defendant pleaded a concord
![:ill:fisgcmﬂc::i inh:}::z;tf:-t :;'Tizi; for f}}\cnlcing of words 'in all the cnuntits_ uf: E}lgl:ind, fu_ving in London, and traverfed the
plcas, Pafche 38-Eliz. Rot.1656. {peaking of the words in London : the plainafe 1n his replication denied the concord, wlhere-
upon the defendant demurred, and judgment was given for the plantife.  TFor the court
faid, that if the concord in that cafe fhould not be traverfed, 1t would follow, that by a new
and fubtile invention of pleading, an ahcient principle in law (that for tranfiterie caules of
acion the plaintife might alledge the Tame inwhat place or county he would) fhould be fub-

.-f-‘-']C'-!B-E- 3 t‘int . Mo, 20 verted, which ought not to be {uftered ; and theretore tive Judoes of both courts allowed a
(;Cr’;i' 3’7”2‘5:‘5 $ 72 80390 averfe upon a traverfe in that cafe : and the wifcdome of the judges and fages of the law
/12 H 4.18. 31 E. 3. have alwayes fupprefled new and fubnle mnventions derogation of the common law.  And
Cager. deliver. 5. therefore the judges fay in one booke [¢], We will not change the law which alwayes hath

. [*} 42. Afl. 120 4. E. 3.ca 5 heen ufed. And another fuith [ ], It 1s better that it be turned to a detault, than the luw
18. k. 3. ca. 1. & ca. b {hould be changed, or any innovation made,

. I*I- 41 Cai Q. . . Cyay . - o T . . . ) . . .
fﬁ] Li. 6. fo. 46. 47. Dowdale's A man did grant a rent, with a new invented claufe of diftrefle, vz, that the grantee

cale. 8. E. 3. Al 446, 27. L. 3. fhould hold the diftrefle againdt gages and pledges ; and yet by the whole court he (hall gage
96. 1. AT 16. 8. AL 4. deliverance, for otherwife by this new invention all replevyes thall be taken away,

6. All. 4. 5. Al 7.18. E.3. 38, %] Sce many other new mventions 1n derogation of the cominon law difallowed by the
ﬂ""}_?"s' "9 Mr‘ﬁfﬂ‘i'i’ 3 6.b- judges, and by the court of parhament.,

e 13:; 2 UG 1. 4] Where the jury is bound to finde aficell locall things in many cafes as tranfitory m
g7. H. 6. 2. 7. E. 4. 45 other countics, fec at large In my Reports,

18. E. 4. 1. 22. K. 4,19 By this which hath beene {aid you fhall know the law as it 1s now 1n ufe in thele cafvs,
13. H. 7. 17, 2. Mar. Br.at- and the better underftand our [/] books, when yvou fhall reade them coneerning as well locall

El_jm;;[}ﬁ‘ 61:.8131121: ﬁlfglfé ag tl'ﬂn_ﬁtury things, wherein you fhall finde great variety of opinion in our bookes.

g an b 46 U5 30, Sile defendant plead de rien culpable. This isa good iffie, i the defendant
O I}.I Géﬁf* m‘fi“l; b. ‘1? committed no hmtcr[;; at all ; but regularly by the common law if the detendant hath caufe of
;g 6. ;‘l ';l- .l-l:.ﬁ‘l.'q-:. juﬂ_iﬁcution or excufe, ‘tlwn can e not ]ﬂr.-:uﬂ' not guilty, for then wpon the evidence it fhall
14. H. 6. 21, 22, 4. 11.6.13, be found againft him, tor th‘nl he confefleth the buttery, and wpon thar iiue cannor juftifie i,
93, H. 6. 25, 12. 1% 4. 12, but he muft pleade the fpeciall matter, and confeffe and julbiie the batery.

28. H, 8. Dy . - The li]inﬂtv i5 I other cafesy il therctore this s a jearmng necetlary to be knowne, {ur
:j llI %-} :l) IHT H!j. il.- ﬁ;j. - 19 that the lofle of moft caufes LIL‘JH‘-I]LI.{.“{I: thereupon,  As i in battery the defendant may juflific
“;. g the fiume to be (lt}ll*t: pt the pluintife’s owne uH:lul_r, ha m'utl ]}h:.udc it {pecially, and miift not
(fiob, 134. . Leo. 1. Cro. pleade the generall ifTue, and fo of the Like, In tiefpalle of breakmg his clofe, upon not puilry
Ca.gig. o Ja. 3006, lie

@ [t onotin Leand ML onoer Raoh. 1 rmoftes added v Tooand ML oaad Roi ] matter=—mamnsr, Tooand M, and Rohd
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Lib. 3. Of Releafes.

he cannot give in evidence, that the beafts came thorow the plaintife’s hedge, which he ought
to keep, nor upon the generall iflue juftifie by reafon of a rent-charge, common, or the like.

1n detinue the defendant pleadeth zex detiner, he cannot give in evidence, that the goods
were pawned to him for mm}cy*,rangl that 1t 1s not paid, but muft pleade it ; but hemay give in
evidence a gift from the plainnre, for that proveth he detaineth not the plaintife’s goods.

(4] So in an action of wafte, upon the plea znl waf? fait, he may give in evidence any
thing that proveth it no Waf‘fe, as by temik:cﬁ, by lightening, by encinies, and the like ; but
he cannot pive in evidence _u;ﬁxﬁubfc walte, as to repawre the houfe, or the like. [#] If one
doth watte, and before the action brought the leflee repaireth it, and after the leflor bringeth
an action of wafte, and the leflee pleade guod non fecit waffum, he cannot give in evidence the
efpeciall matter.

If two men be bound in a bond jointly, and the one 1s fued alone, he may plead this mat-
ter in abatement nf the writ; but he cannot plead non ¢ff factum, for it is his deed, though it
be not his fole deed. [ £] Sec in Wielpdal’s cafe, where a man may fafely plead non off

fadlum, and where not, and the former books that treat of that matter well reconciled.

[¢] Upon plene arfﬁzfﬂ{ﬂrawff pleaded bj,_r an executour, et ifint riens inter MAines, it: 1t be
proved that he hath goods 1 his hnﬁnds which were the teftatour’s, hs_may give in evidence
that he hath paid to that value of his owne mony, and need not plead it fpecially. (1)

In an aflife, if the tenant plead zul tort anl diffeifin, he cannot give in evidence a releafe
after the difleifin ; but a releafe before the diffeifin he may, for then there 1s no diflefin upon
the matter.

In a writ of right, if the tenant joync the mife upon the meere right, he cannot give in
evidence a collaterall warranty ; for he hath not any right by it, and therefore 1t ought to
have been pleaded.

Of this learning you {hall reade plentifully in our bookes, and in my Reports. This little
tafte thall here futlice to make the reader capable of the rett. Regularly whenfoever a man
doth zny thing by torce of a warrant or authority, he muft pleadit.

But all thar hath been fiid muft be under two cautions : {irft, that whenfoevera man can-
not have advantaire of the fpeciall matter by way of pleading, there he {hall take advantage
of it in the evidence. TFor example, the rule of law 1s, that a man cannot juftific in the kil-
ling or death of a man ; and therefore in that cafe, he fhall be received to give the efpeciall
matter in evidence, as that it was /¢ defindendo, or in defence of his houfe in the nmight againft
theeves and robbers, or the like.

Secondly, that in any action upon the cafe, trefpafle, battery, or of falfe imprifonment
again{t any juftice of peace, mailor, or bailife of city or towne corporate, headborough,
port-reve, conftable, tithingman, colleétor of fubfidy or fiftcen, 1n any his majefty’s courts
i Wefiminfler, or clfewhere, concerning any thing by any of them done by reafon of any
of their offices aforefaid, and all other in their aide or afliftance, or by their commandement,
&c they may plead the generall iflue, and give the fpeciall matter for their excufe or juftifi-
cation m cvidence.

Inan aérion of trefpafic or other fuit again{t any perfon for taking of any diftrefc or other
a& doing by force of the commiflion of {ewers, the defendant in any fuch attion fhall and
way muke avowry, conufunce, or juftification generally, that it was done by authonty of che
commiflion of fewers for lotte or taxe aflefled by that commiflion, &c. and the plannfe fhall
reply he did it of his owne wrong without {uch caufe, And both thefe aéts were made
for avoiding of prolixity and captioufnefle of pleading, tending to the grear charge ind
danger of officers and minifters of juftice, &c.  Evidence, ewidentia. This word n legull un-
derftanding doth not enly containe matters of record, as letters patents, fines, recoverics,
rolments, and the like, and writings under feale, as charters and deeds, and other writings
without feale, as court rolles, accounts, and the like, which are called evidences  infirumenta,
but in a larger fenfe it contuineth alfo teffimonia, the teftimony of witnefles, and other
pronfes to be produced and given to a jury, for the finding of any iffue joined betweene the
pirties,  And itis called evidence, beeaufc thereby the point in ilue is to be made evident
to the jury. Probationes debent effe eridentes (id off) peripicnc ef f:m'frj intelligs,s But let us
How returne to Litileton,

Ou « anicr four que /e f)]ﬂHfofﬁ’_/ﬂﬁfJ?ﬁ’- [} As if the trefpafle were done the
i:nurrh of May, and the plaintife alledgeth the fame to be done the fifth of May. or the
firft of May, when no trefpafle was done yet 1f upon the cvidence 1t falleth ouc that the
trefpafle was done before the action brought, it futhiceth @ and this 15 warranted by Liwleton,
who fpeaketh indefinirely, that the jury nny find the defendant vailty ac another day than
the plahntife fuppofuth. ' '

Lit a riel tji’ﬁ. Here is to be obferved, that the Taw of IEngland refpecteth the

clivet

(V) Yot i the matter be plecaded Dpeciadlyy that 15 not canle of demurrer, . 1)
colonr of ratier ey ay weas adpadoed vt e Walmefley, Hobe iy Lord Nott, Mbb,

b |
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as. H. 8. Br.
(Doc. Pla. 197.)

g2. H. 6. 33.

(4. Rep. g3. 2. Roll. Rep. 4g1.
Poft. go3. 1. Lea. 228.)

[d] 12. H. 8. 1. 19.E 3.
Walt. go. =0. E. 3. Walt. 32.
[¢]) 10. Eliz. D:er 246,

2. Mar. Dicr 212.

(1.5id. 450. Doc. Pla. 1¢98.)

[ f] Lib. 5. fo. 119. Whelpa
dale's cafe. 7. E. 4.5 9. E.6,
Br. non eft fat. 14. 1. H. 7 15.
14. H. 8. 28, Pl. Com. Dive and
Man cafe. 36. H. 8. Dier 5q.
o. Mar. Dier 112. t.Ehz, D167y,
[g] Hill, 10, H. 8, Rot. 323,
in com. banc. et Alich.6. E. 6. 1n
com. banco. Bendloes. 7. H. 5. q.
6. H. ;. 10. 34. E. 3. Droitag,
g- E. 3. 32. 8. E. 5. 24. 33. E.3.
Verd, 18. H. 6. 24. 39. H.0, g5,
18. E. 3. 19. PL Conn. 81, 373,
21, H, 7. 76. 106. N =lw.

e1, E. 4. 1. 22, E. 4. 45
13, H. 7. 15. Stanl. Pl. Cor, 14.
20, All, 55. 37.H. b, 21.

(Doc, Pla. 1g8. Ant.227. 2.
Hob. 174. Polt. 303. b.)

7. Ja. ca. §»

2q. H. 8. ca. 3s

(4} 1q9. H. 6. 47. 3§ E. 4. 5.
21, K. 4. 606.
(Cro. Jac. 360. 1. Cro. 501, 5140

515. 228, 2249, 2. Cro. 203,
Siud, SHB.)

theyeh it amownts to the general tfue, becanfe it bas ng
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{Ant, 266. 2.}

‘- E'l' 31 ?'

Vid. Scét. 447,

& AT 1. 10. AlTs6.

._ Cap. 8.

Of Releafes.

Sect. 486, 487.

effect and. fubftance of the matter, and not every nicety of forme or circumflance : Qu/ heres
in literd, haret in cortice, et apices jurts non funt jurds

JTEM, f

et le diffeifor devie [eifie,

Sect. 486.

bome foit diffeifie, A LSO, if a man be diffeifed, and
A the diffeifor dyeth feifed, &c.

&c. et fon fits et beire ¢ff eins andhis fonne and heire is in by dif-
per difcent, et le djffeifeé en- cent, and the difleifee enter upon
ter fur [lheire diffetfor, lequel the heire of the diffeifor, which
entrie eff un diffetfin, &c. i I’ beire entrie 1s a diffeifin, &c. 1if the
port affifes ou briefe * de en- heire bring an aflife, or a writ of

tre en nature de affife, il reco- entrie in nature of an aflife, hee
{hall recover,

VEYrd.,

ND the reafon hereof is, for that in the writ of right mentioned in the next Setion,
the charge of the grand affife upon their oath 1s upon the meerc right, and not upon

the poffcfhon.

(AR fi le bere
le diffetfor, &c.
Herc is a diverfity to be ob-

ferved conccrning that which
hath been faid, when the pof-

Aeflion thall draw the right of

the land toit, and when not,
And therefore when the pof-

Sect. 487.

_}ifES fi 1 beire
port  briefe de

drott envers le dif-

feifee, il ferra barre,

ur ceo que quant

le graund affife off

{eflion 1s firft, and then aright jzgre, [aurﬁ’rwﬂew £ﬁ

.commeth thereunto, the entry
of him that hath right to the
-poflefion fhall gaine alfo the
right which, as before it ap-
pearcth in thofc cafes there
put, followeth the pofleflion,
and the right of pofleflion
draweth the right untoit ; but
when the right 15 firft, and
then the pofleilion commeth
to the right, albeit the poflef-
fion be Eicfcatcd, (as here 1n
Littleton’s cafe 1t 1s by the
heire of the diffeifor) yot the
right of the diffeifce remain-
eth, .
Briefe dentrie  en
le pere 4. dycth (Gifid,
and the land defeendeth to b,
his fonne ; before he entreth,
an cftranger abateth and dy-
ceh feifed, B, entreth, againdl
whom the heire of the abator
recovercth i an affife, A.
may have a writ of mort d'an-

Jur fe mere

drott, ef

nemy Jur - le pof-

feffon. Car fi I beire

e diflifer ¥ fuf

un affife  de novel
diffeifin, on bricfe
dentre ¢z nature

daffife, et recoveraft
vers le differfee, et
SJurft  execution, un-
core poit e differfee

aver ém}y’ ¢ d'entre

en le per envers /zz_y

de le differfin fait a
luy per fon pere, ou il
poit  aver  envers

" beire bricfe de droit.

BUT if the heyre
bring a writ of
right againft the dif-
feifee, he fthall bee
barred, for that when
the graund affife is
{worne, their oath is
upon the meere right,
and not upon the pof-
{feflion. For 1if the
heyre of the diffei-
{or {ue an afiife of 70-
vel differfin, or a writ
of esnzrze in nature of
an aflife, and reco-
vers again{t the diffe-
fee, and {ueth execcu-
tion, yet may the dif-
{cifee have a writ of
entrie inthe per againft
him, for the difleifin
made to him by his
father, or he may have
againft the heirc a writ

of right.
eofler

W ofe enire en nature de qfife il recovera.  Mes fi Pbeire port (the beginning of next Seflion) not in I, and M. nor Roh. but in

both Mb»55.

4 fuifl—portay L, and M. and Roh,



Lib. 3.~ Of Releafes. - Sect. 488, 489, 490.

cefler, and recover the land againft him. And if the diffeifin had beene done to 4. &e.
then after the recovery in the affife, B. fliould have had a writ of earrie inthe per, becaufe
the heyre thatis in by difcentis in the per, |

Sect. 4.88.

MES Jji-le beyre doit reco= BUT if the heire ought-to reco=

ver envers le diffeifee en le ver againft the diffeifee in the
cafe avantait per bricfe de droit, cafe aforefaid by a writ of right,
donque tout fon droit ferroit” clere- thenall his rightfhould be cleere-
ment ale, pur cco que judgement ly taken away, for that judge-
Jinal ferroit deme envers luy, gque ment finall thall bee given againft
Jerroit  encounter reafon louw Je him, which fhould bee againft
diffeifee ad le pluis meere droit, reafon where the diffeifee hath
&e. the more meere right,

_“]’zszgf’me;zz‘ ﬁ??a]. The forme whereof you flill fee in the laft Seion of this

chapter, .
- ) Vid. Scét. 84, &
Qi;f ¢ ‘ /EV ra encouncer r {'(ﬁﬂ- x’hgﬂmﬂmmz ab inconvenicniia (Poil. 295 be.)

Sect, 489.
JT Jackes, mon fits, gz'te en 3?'55‘2; AND know (my fonﬁe) that in

de droit, apres ceo que les a writ of right, after the foure
quater chivalers ont cflie le grand knights have chofen the grand af=
alfife, donques il n’ad pluis greinder fife, then he hath no greater de~
delay que en un brief de forme- lay than in a writ of formedon, af-
don, apres ceo que les parties ter the parties be at iffue, &c.
Jont a tffue, &Ee. Lt fi le mife ot And if the mife bee joyned upon
Joyne fur le battaile, dongues il ad battaile, then hee hath lefler de-

meindre delay, lay.
‘Bﬂ TT A ITL I se for this word in the laft Seflion of this chapter, (Poft. 2g4. b.)
lﬂft’, e, oOr demurrer, which 15 aniffue 1 law. (5. Rep. 104.)

Sect. 49o0.

JTEM, releafe de tont le droit, A LSO, arcleafe of all the right, (18 241)
Ec. en afcun coft eff bone, jfuit &c. in fome cafe is good,

a celuy que ofl [uppofe tenant en ley, made to him which is fuppofed

coment Que 1l nad riens cn fes tenant in law, albeit he hath no-

tencments.  Sicome  en pracipe thing in the tenements. Asin a (Aot 266. 267.)

quod reddat, /i fe tenant alie- pracipe qidd reddat, if the tenant

ha la lerre peadant le bricfe, of alicn the land hanging the writ,

puss e demaundant  relefla a andafter the demandant releajeth

| [uy

282
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‘Cap. 8.  Of Releafes.  Seét. 491, 402,

luy tout fon droit, Sc. cel releafe to him all his right, &c. this re-
¢t bone, pur ceo que il eff fup- leale is good, for that he is fup-
pofe defire tenant per le fuir del pofed to be tenant by the fuit of
demandant, et uncore il n'ad the demandant, and yet hee hath
riens en la terre al temps de re- nothing in the land at the time

leafe fait. of thereleafe made.'” -

Sect, 491.

EN mefme le manner ¢ff fi IN the fame manner it is in a

en precipe quod reddat /e~ precipe quod reddat the tenant
tenant vouche, et le vouchee entre vouch, and the voucheeenters in-
en le garrantw, fi apres le de- to warranty, if afterward the de-
mandant relefla al vouchee tout for mandant releafe to the vouchee

droit *, ceo eft aflets bone, pur ceo
guf le wouchee apres ceo que
il avoit enter en le garrantie,
¢ft tenant en ley al demandant,+

all his right, this is good enough,
for that the vouchee after he hath
entred into warranty, is tenant in
law to the demandant, &c.

&5c.

[#] 10.E. 4.13. 12. Al 41 ERE it doth appeare, that there is. a tenant in deed and a tenantin law, and Litteton
2. Al 1. 23.E. 3. 21, 25.E. 3. in this and the next Section putteth two examples of tenants in law, wiz. (4) the

1;' %:BigEli?' lllif;:n; 7'3? i g tenant to a. precipe after alienation, and of the voucheg, whereof fomewhat hath been
tit. Refceit. 9.E. 3. 16. 39, H. 6. {aid before.

0. 17. Al 2s. 8 H.7. s =~ And it is obfervable, that Littleton faith, that in both cafes hee is tenant in law to the
4 7 4 7+ 5 . .

20, Afl. 2. 14, E. 3. Proceden- demandant, and yet he hath nothing in the land. And therefore if after the vouchee hath
do 4. g E. 3. 17. 32. E. 3. entered into warranty, and become tenant in law, an anceftor collaterall of, the demandant
..Q.“:'Tﬂ ; mp- 2. Dyer. 17, Eliz. geleafeth to the vouchee - with warranty, he fhall not plead this againft the demandant, for
3%, dovant Shat 447e that the releafe by the eftranger is voide, which; befides the authoritics before vouched, ap-
(Antc 265. b. 273. a. Hcarcth by Littleton himfelfe ; * for he faith, that he is tenant in law to the demandant,
whereby he excludeth that he is tenant in refpect of any eftranger,

Sect, 492.

Glan. li. 1, ca. 1. EBradl, li. 3.‘
fo. 101. Brit. fo. 71, Flet. li. 1.
ca 15 & 16, | o

OT4, there be two ]TEM quant al ALSO, as to re-

kind of actions, wiz.

onc that concern the pleas
of the crowne, placita co-
ronay Or placita  criminas
lta 3 another that conccrne
common pleas, placita com-

muniay.  feu  civilia, Of

Mir, ca, 2. §. 1. Brafl. ub. fup,
Flet, It 1. ca. 1,

® ¢, added L. and. M. and Roh,

that which concerneth pleas
of the crowne,. Litileton
{peaketh hercafter in  this
chapter, Of "adlions con-
cerning common pleas, Lits
tjeton {peaketh in this place.
And  thefe are threefold
(that 18 to fuy), reall,
perfonally, and. mixt. Pla-
citorum alind  pevfonale, alind
realey alind mixtum, Or, Ac-
Yionum  queedam  funt i

b e, notin L, and M. nor Roh,

releafes  d'altions,
reals et perfonals,
i off iffint, que af-
cuns  allons  font
mixt en le realty et
en le perfonaltic: fi-
come un allion de
wafle fue envers fe-
nant a terme de vie s
coft allion off I en I
realtie, pur ceo que le
hew avgfic forra  re-
cover; ef auxy cu le

leafes of actions,
realls and perfonals,
it 1s thus. Some
actions are mixt In
the realty and in the
perfonalty:asanaction
of waft fued again(t
tenant for life; this
atlion 1s 1n the real-
tie, becaufe the place
wafted fhall bee reco-
vered ; and alfo in the
perfonaltic, Dbecaule

j).f'r'-

T en notin L. and M. nor Roh,
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[tie ur ceo treble damages fhall rem quadam in perfonam, et (pro, .8,
P E?ﬁ?fﬂ ' p g grxﬁdam nuxne., And general-( ¢ ”

gue treble damages bee recovered for the ly, adtio is defined, [1] Ac- [i] Vide Sc@t. 44,
ferront recovers pur le wrongfull walte done tio #ibil alivd of guam jus Bra. lib.g. fol. o8.

. - iy ] » 4 .I Ficta Iib‘ l- Eap' 15.
" , ] profequendi  in  jud cio  gquod | ° |
Lortious ‘Iﬂ)t_?/l‘jﬂtf per by the tenant; and Fbi debetur. OF) Avion w'ef Mirror cap. 2. § 1.

le tenants el P?ﬂ‘ ceo therefore in this ac- “zuter chofe que loyail demande

. S - de fon droit.
en ceff allion un re- tion a releafe of ac¢ [#] And by the releafe of [4] Lib. 8. 153 Althamts cofe

leﬂs d'ﬂlﬂfﬂ”‘r ?'6’3[5 gﬂ tions reals iS a gOOd ﬂll a&iﬂnsl caufﬁs {Jf a&iﬂn %'S-AH‘ g. l?ilﬁtrg?.‘jﬁdMﬂi.El?-
- -' . E L] - - L] " ';'1-. « e
bon plee en barre, et plea in barre, and fo be releafed; but withina fub- <3 d. 4. B3

7 : -~ - mifion of all aftions ta arbi- /5 59 |
thint  eff un releas 1s a releafe of actions trement, caufcs of ctiop ape (8 Rep- 8- 3. 103, 7. b.)
d actions  perfonals. perfonals. not contained.

| Tenant PUr Tie.  And fo it is if it be brought againit tenant for yeares, becaufe
it agreeth with the reafon ot Li#tleron here rendred, anz. that the place watted fhall be reco-

yered, and therefore foundeth in the realty.

- Auxy en le perfonaltie, pur ceo que treble damages [erra recovers,

which doe found 1 the perfonaltie.  Whevefore Littleton concludeth, that in an adtion mixt
a releafe of all actions reals 15 a good barre, and {o is a releafe of all aétions perfonals.

And here 1s to be obferved a diverlity betweene the act of the party, and an act m law ; fora
man by his owne alt cannot alter the nature of his adtion ; and therctore if the leflee for life or
I:flce tor yeares doe wafte, now is an acticn of wafte given to the leflor, wherein he fhall re-
cover two things, w7z, the place wafted, and treble damages @ in this cafe if the leflor releafe
all adtions realls, he thall not have an action of walle in the perflonalty only ; und if he releate
all actions perfonals, he fhall not have an action of watte 1n the realty only.

[/] And {o it isif the leflec doth wafle, and after {urrendreth to the lefior his eftate, and [/] 19.H. 6. 66, 14. H.6.14.
the leflor accept thereof, the leffor fhall not have an ation of wafte. :; IIE ;“E:l*i?aﬂ: 4 H. 8o 1ge

But by adt in law the nature of the altion may be.changed ; as if a man make a leafe pur
’ ‘ . . : (5- Rep. 75:)

terme d’anter wic, and the leflee doth wafte, and then eoffy gue wic dyeth, an action of wafte (Noy 1,8,
Thall lye for damages only, becaufe the other is determined by act in law.
- And againe, hersupon is another diverfity to be obferved, that in cafe when an adtion is
well begun, and part of the action determineth by 2t in law, and vet the like ation for the
refidue is given, there.the writ {hall not abate, but proceed. But where by the determination
of part the like aftton remaineth not for the refidue, there the aftion well commenced fhall 11. H. 6. 43. 9. E. 4. 50
abate. As if an action.of wafte be brought.againtt tenant pur terme d'auter wic, and hanging 24 E. 3. 72. 18 £. g. 28
the writ ceffy gue vie dyeth, the wnt fhall not abate, but the plaintife thall recover damages (91'. If{:cﬁ‘ 30 8o a.)
.only, ‘becaufe if ceffy gue wie had died before any achion brought, the letflor mght have an (Sid., o Mo 179.)
action of wafte for the damages, So if an gefione firma be brought, and the terme incurreth
Jhanging the action, yet the action {liall proceed for damages only, becaufe an syrdlione doth
lye after the.terme for damages only. But if tenant pur anter wic bring an atlife, and ecfly
que wie dycth hanging the wrle, albeit the writ wore well commenced, yet the wrie fhall
abate, becaufe no aflife can-be maintuinable for damages only.

So if an altion of wafte be brought by baron and fem in'remainder, in efpeciall tayle, and
‘hanging the writ the wifc dieth without iffue, the writ fhall abuee, becaule every kind of 2.1, 4. z2. 6. F. 2. hriefe807.
Aaction . of wafte mudt be ad exbagredationem. (Ant. 53. b, Plo. 18. b.)

4. . 6,10, g.F 4. 39

1f a writ of annuity be brought, and the annuity determineth hanging the writ, the writ 3 Q. P .
Y 51ty ¢ SHE t4. H.7 31, 1K L. 3. Scire

faileth for ever, becaufe no like action can be maintained for the arrerages only, but tfor ARARA

the umnuity and arrerages. ) ‘ . {(Wm.Jones 215, Cro.Car. 171,
But.where damages only arc.to be recovered, there albeit by act in law the like action g Rep. 48. b))

Iyeth not afterwards, yer the action well commenced' thall proceed ; [#2] as tf a confpiracy he {mj 22. R, a. brielc 888.

(Cro. Car. 171.)

‘Droucht aguinft two, and onc of them dyeth hanging the writ, 1t {hall proceed. {13- :qu 1. ]
. - . . * - ' . . ’ * LG . . '
And man aflife of nowre/ diffeifin, a writ of annuity, grare impedity and other mixt aflions (1), (Ray 18'}.'*“'1’"1 176, S. C.)
.a releafe of actions reals 1s a good plen, and fo it s of a releafe of actions perfonals. (1. Seun, gaB. 8. Co 1.Vent. 1p.

But if three joyntenants be difleifed, and they arraigne an affife, and one of them releafe & 18. ». 1. 4.13. 9. 1L.G. 57.
to the diffeifor all aétions perfonals, this fhall barre hun, but it {hall not barre the other Mo, 133, contra)
plaintife ; for having regard to thum the realty thalkbee preferved, et omne magus trabit ad fi 30- He 4. Hane 54, p
. ] I . ! f' _d . ; "l vadta F I il ll (ﬂ- Roil. Ab‘l...lll- ’lﬁCl]. 83 ds
minus dignwins [0} And mm awrit of ward brought by two, the releale of the one fhall not *y - 197. b.)
gricve the ather, but fhafl enure to his benefit, for he fhall recover the whole ward, and hold [n] go. H. 6. ubi fupra,
Jus campanion out. 15k gutol 6. 18, 1.3 fol. 56,

But here o diverfity-is to be obferved betweene verll aiions, wherein damages ave to bee 2. li.lb;. (3 o )
reco- Do Placas. et

(W, Jones. 215, contra.)
¥ gtortions qvafi—tort et waff, J..and M, and Ry,

(1) s Car. Be R. Sir Yohn Bodwili's eofre Refulved contray fGlicer, that ol qeas o mere per fnal afltan, and nol ity
et Wleo, qnpity in Walss by bill lics avells wherey if 11 had bees mixty the aflion cugit 1o have been browe; bt ¢y tginady por

WS4 8 can 6o wpon argusient by the court on crror brorghts Cro, 170, Lo Nott, N,
VRS
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[oi] Merton cnp; 1. in dower.
1Glog. cap. 1. '

{5 -Rep. 97.)

-0, H. £, 7.
2¢. H. 6. 27. bs

{Polt. 303. b.)

{1. Roll. Rep. 36. 34.)
(Ant. 180. b

(Hob. 103.)

29, 24. 11. E. 5. quarc
i:?lp. 161. 4.E.3.5. 9.E. g.6.
39. E. 3. 30. <e2.E. 3.2,
13°H. 4. 7. 3. E. 2. quare
imp. 44. 38. L. 3. 30. 31,
5. F. g a6, 21.E. 3.16.17,
s H. 2. a3 8. H.j5. 14.
22, H: 6. 28. 29.
27. E. 3. 81, 32. H.6.15. b,
17. Afl, 25. 2. H. 7. 14
13. H. 8. 13.14 44 L.z 10,
46.E. 5. 13, 10 K. 4,11,
e4. E. 3. 31. 4. E. 4.18,
7. H. 4. 34. & R, 2. encum-
bent,. 4. -33. E.-3. guateamp.
104,
(3? Rep. 151, b)
ASett, 278 )

13 H. 4. 2. 2.
{7. Rep. 26. 2.)

(Se&l. 471.)

“{10. Rep. §1. b.)

r11. .6, 23. 4,
8. Rep.153.)

‘C'app'. 3.

ﬁt‘ de caoteris,

Of Releafes.

Sect.493, 494

recovered at the common law, as in an aflife, &c. and reall adtions where damages are not
to be recovered by the common law, but are given by the [o] ftatute, for there a releafe of
all aftions perfonals 1s no barre, .as in.the.writ of dower, eutrie, fur diffeifin in le per, &,

.amord anc)y aiel,.{5¢,

* Sect. 493.

J T en quare impedit, unve- A ND in a quare impedst, a re-

leas dactions perfonals -¢ff

leafe of actions perfonals is a

bone plee, et iffint eff un releafe good plea, andfoisa releafe of ac-
d allions reals, per Martin, quod tions reals, per Martin, quod furt

fuit conceffum. Hill..9.H.6.757.

conceffum. Hill. 9. H. 6. fol. 57.

HIS 15 an addition to Littleron, which although it be law, and the booke truly ci-
But yet note by the way, that a releafe of actions perfonals

15 alfo a good.barve.in-a guare impedit, becaufe it is.an action mixt,

ted, yet I pafle 1t over.

J E  dijfeifor ‘bien
poet  pleder, e,

jota, cvery man-fhall plead
fuch pleas as are proper for
him, and apt for his defence
T¢) 1. Afl.g. 18.E. 3. 2. -to be -pleaded. [4] As a-dif-
feifor that hath nothing 1n the
land rmay pleade a releafe of

Selt. 494,
E T mefme le ma-

ner eff en  af~
fife de novel diffei-
{in, pur ceo que il eff
mixt en le realtie et

en le perfonalty. Mes

actions perfonals, becaufe du- ﬁ un tiel (Z_‘ﬁ/é'ﬁz‘f LY =

-mages are to be recovered

againft him, and therefore
for-his defence hec'may plead

" 1t; but a releafe ot achions re-

als he cannot plead (1), becaude

‘he hath no eftate in the land,

and nonc {hall plead a releafe
of aflions reals m an allile,
but-the-tenant.of-the land, £¢
But the te-
nant in an aflife hall plead a
releafe  of aftions perfonals

‘to the diffeifor, for that plea

proveth that  the H}l;tintifc
hath no caufe of achion a-

- grainft him.

[t the diffeifee releafe to the
Sdiflifor all a¢tiong reals, and the diffeifor maketh a feoffement in fee, and an affife s

raigne enter le diffei-
Jor et Je tenant, le.dif-
feifor bicn poit plede
un releas d'allions per-
Jonals  pur  barrer
Uaffife, mes nemy un
releas .4 allions  re-
als, car nul pledera
releas d allions reals
et aff.fe forfque le te-

ant.

difiei{or

TN the fame'manner

it 1s 1n an affife of
novel diffeifrn, for that
1t Ismixtin the realtie
and in the .perfonal-
tie. But if {uch an af.
fife bee arraigned a-
gainft the difleifor
and the tenant, the
may well
plead areleafe of aéti-
ons perfonals to barre
theaflife, butnota re-
leafe of ations reals,
for none fhall plead a
releale of a&tions reals
1in an aflife ‘but the
tenant.

brought againft them, the feoftee fhall not plead the releate to the difleifor, for that he js

not privie to the releafe, for areleafe of altions hall only extend to privies, |
If a difleifor make a leafe for life, the venninder in foe, and the dificifee releafe all a&ions

to the renane for life, after the death of tenant for hte, he i the remainder fhall not plead

the fnd voleafs,

If the difleilee releafe all aétions to the duleifor, and die, this doth barre him but {or his
Iifey for after his deceafe his heire fhall have an action [r], as fome have fuid,  And hereby

© This SeStion 1anot in L, and M. nor Roh,

canay appeare wmanifeft diverlity between o releafe ot a right, and areleafe of nétions.

Sedt.

() Hob. 163 accord. wwhether the afion be broupht againfl the diffeifor only, or apainfl hing and the tenant 'y but |f the fisve
derjon be diffesjor and teeanty then ke may pleadd a1 el ope of adions real, L, Nott, MSS.
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JTEM, en twls allions reals

que covient defire fue envers
le tenant del franktenement, fi Je
tenant ad un releas d’altions
reals del demandant fait a luy
devant le briefe purchafe, et i/
plede ceo, il eft bon plee pur le
demandant a dire, que celuy que
pleda le plee n'avoit rien en le
franktenement al temps del re-
leas fait, car adonque il 7 avoi
coufe d’aver afcun allion real

EIVET S -/z;y.

Of Releafes.

Sect. 495.

) good

Secl, 495, 496.

reall again{t him.

'I"HIS is evident enough by that which hath beene {aid, thata releafe of all altions reals
muit bee made to him that is tenant of the land, becaufe a reall action muft be brought

againﬂ: {fuch a tenant.

[ TEM, en tiel cas

ou home poct enter
en terres ou  tene-
ments, et auxy poit
aver un altion real
de ceo, que ¢t dome
per la ley envers [l

tenant® 5 i en ceft
cafe le demandant re-

lefla al tenant touts
naners.de allionsreals,

uncore ceo ne tolle
[0 demandant de fon
entrie, mes le deman-
dant bien poit enter
nient contriffcant tiel
releas, pur ceo que
nul chofe ¢ft releffe
Jorfgue I'aélion, Se.

Sect. 496.
ALSO, in fuch cafe

where 2 man may
enter 1nto lands or
tenements, and alfo
may have an alion
reall for this, which
is given by the law
againft the tenant;

1f in this cafle the de-

mandant releafeth to

the tenant all maner of

actions reals, yet this
(hall not take the de-
mandant from his cn-
trie, but the demaun-
dant may well enter
notwithftanding f{uch
releafe, for that no-
thing is rcleafed but
the aétion, &c.

P p E T entey. Here

1t appeareth, that where
2 man may enter, a releafe of
all altions doth not barre
him of his right, becaufe
he hath anether remedy, viz.
to enter. And this is agree-
able with the authoritic of
our [ /] bookes, But where
his entry is not lawful, there
a releate of all adtions 1s by
confequence a barre of his
richt, becaufe he hath releaf-
ed the mcan whereby he
might recover his right.  As
if the diffeifec releafe all ac-
tions to the heire of the diffel-
for, which 1s in by difcent,
he hath no remedy to recover
the land; but yet the diflcifee
hath a vight, for that hee hath
releafed his aétion, and not tis
righty as fhall be faid hereat-
ter in the chapter of Remitier
in his proper place, If the
heire of the diffeifor make a
feoflinent in fee to two, and
thediffeifec releafeth toone of
the feoffees all aétions, and

he dieth, the furvivour fhall not plead this relenfe for the caufes abovefaid.  And herchy

alfo again appenrcth another diverfity between a releafe of a right, and u releafe of aclions.

Jt

® e oadded L.oand M, and Rl

ALS O, 1n {uch actions reals (s rep. 40
which -ought to bee fued a-
gainit the tenant of the freehold,
af the tenant hath a releafe of ac-
tions reals from the demiandant
made .unto him before the writ
purchafed, and he plead this, it is
plea for the demandant to
fay, that hee which plead the plea
had nothing in the freehold at the
time of the releafe made, for then
he had no caufe to have an action

(8. Rep. 15t. b.}

(8. Rep. 152.)

[/]118.E. 3. 34 19.E. 3
atie 35-

286



¥ib. 3.

{8. Rep. 150.)
llg- Aﬂ.-.at Bﬂ' En 3- 19* 6:
19. H. 6. 4.-6. 81, H.7¢83. b.

7.H,46.6.

€9-Rep..52)

tort prent mes Oiens,

{Coke’s Ent. 1y0. b.)
{10, Rep. 119. b. 2.
Glanvil. Itb. 10. cap. 13.
(F. N. B. 138. a.)

(1. Roll. Abr. 606.)

. (2. Roll. Abr. 505.)
(Doc. Pla. 124. 325.)

Cro. 681.) BRIE.FE d(,‘ d’é’fliﬂllfen

Brewe de detentione dicitur
a detinendyp, . becanfe detinet
is the principall word in the
writ. And i1t lyeth where
.any man comes to goods
.eyther by delivery, or by
finding. In this writ the
plaintfe fhall recover the
.thing detained, and therefore
1t muft hee fo certaine as it
may be knowne, and for. that
-caufe it lyeth not for-mony
out of a bagge, or cheft ;.and {6
of corn out of 2 facke, and the
like, thefe cannot be knowne
-J/] 4¢.E. 3. 2. 8. H.6. 18. from other. [+] A man fhall
28.29. 21. E. 3.28. 3. H.6.19. have an aftion of detinue of
30. H. 6.4. 9. H. 6. 18. charters which ¢oncern the
inhéritance of his land if hee

41. E, g, 2.
t. Roll, Ab,,5. ‘Noy

(9. Recp.18.728.b. F.N.B. 1
(to. Rep. 5. b.)

fu] 10, H. 6. 20, 21. H.-6. 1.
14.H. 6. 4 14. H. 4.23.24. 2.
(Polt. 2g3.)
[,1] a0. . 6. 45. 19 E. 1.
weverance 14, 31- E. 34 1h. 32,
-4% L. 7. 13. 40. E. 3. 25.

10. Rep. 135)
H{Duc.- Pla. 125.)

.charters 1sa good barre.

- Cap. 8. Of Releafes.

It is to be obferved, when a man hath feverall remedies for one and the felfe {ame thing,
‘be it real], perfonall, or mixt, albeit he releafeth onc of his remedies, he may ufe the othet.

perfonals; ficome home a
i feo re=
defla @ luy touts aétions perfonals,
uncore feo puiffe per le ley pren-
der mes. biens.bors.de fon poffeffion.

Se&. 497

This of it {elfe 15 cvident,

Selt. 498.
AUXY, fijeoay*

afcun caufe. d auter
bricfe de detinue de mes
biens vers un auter,
coment que jeo relefla
a luy touts altns

perfonals, uncore jeo

putffe ¥ per le ley

prendre mes biens hors

de fon poffeffion, pur
ceo que nul droit de

les biens eff releffe a

: )
luy, mes folement -[ac-

tion, &r.

Sekk. 499-

Sect. 497,498, 499,

T N mefmne le maner ¢ff de chofes TN the fame manner is it of things
- perfonall ; as if 2 man by wrong
take away my goods, if 1 releafe
to him all a&ions perfonals, yet I
may by the law take my goods
out of his pofieflion.

AZLSO, if 'haveany
caufe to have a
writ of detinue of my
goods againft another,
albeit’ that I releafe
to him all a&ions
perfonals, yet I may
by ‘the law -take my
oods out of his pof-
¢ffion, becaufe no
right of the goods is

releafed to him, but

only the a&ion, &c.

33) Xnow the cerpainty of them, and what lund they concerne, orif they be in bagge fealed, or
cheft locked, though he knoweth not the certuinty of them : and it is good policie (if poffibly
he can) i that cafe to declare of one charter in efpeciall, [#] and then the defendant fhalt
not wage his law. [+] An aftion of.detinuc for charters doth found in the realty, for there-
in fummons and feverance lycth ; and in detinuc of goods a capias doth lye; burt for charters
in fpeciall a capias lyeth not, and yet-a releafe of ahions perfonals in'a wiit of detinue of

_.PE-RcazyE’de{/?atzzfc. ]‘TEM, ft howe ﬁz't ALSO, if a.man be

T'hat 1s to fay, the fta-
tute of 4. H. 4. ca. 3, and
11y H. 0. cang.

Car si wost ple-
der le releafe general-

2Ment.  Hereit appenreth,
that when the {tatute had
-piven . the action cveall a-

“* /e not in L, oand M. nor Roh.

Sfeifee

' per de ley notin L. and M, nor Reh,

((Z/t’z/fc’ , et /e tz(fi//ét'—-

Jor fait feoffmnd a

arvers perfens a fon
ufe L, et e, differfor
continualment prift les
profits, &e. et le djf-

relifla a Iy

aiffeifed, and the
diflfeifor maketh a fe-
offtent to divers per-
fons to his ule,and the
diffeifor continually
taketh the profits,&c.
andthediffeifcerelcale
LouLs

4 @e.oadded L. and M. and Reh.



Lib. 3.

touls atltions reals,
et fuis il fuift vers luy
breve. d enlre en na-
ture d alife per caufe
de le flatute, pur ceo
gue il prent les pro-
Jits, Be. Queare, co-
ment le diffetfor fer-
ra aide per le dit re-
leas; car st voile ple-
des le releas gene-
ralment, dongues le
demandant poit dire,
que 1l 1’ avoit riens en
le franktenement al
temnps  del  releas
fait ; et s'i pleda re-
leas [pecialment, don-
gues i covient ™ co-
niffre  un  diffefin,
et dongques  put I
demandant enter en
e terre, &c. per fon
conufans de le a:ffeifin,
Se. mes peradven-
2iere per efpecial plea-
der il luy poit barrer de
Fagiion -t que il fuift,

(S, coment le depwian-

daut poit enter.

I TEM, fi home furf?

appeale de felony
del mort fon ancefler
envers un auler, co-
ment que [ appellant
relefla  al  defendant
louts mancrs dac-
t1onsreals et perfonals,
ceo ne aidera my e
defendant, pur ceo que
ce/t appeal wefl pas

@ e added in L and M.and Roh,

Of Releafes.

to him all a&ions
reals, and after hee
fucth againft him a
writ of entrie in nature
of an aflifc by reafon of
theftatute,becaulehee
taketh the profits, &c.
Quere, how thediflei-
for fhall bee ayded by

the faid releafe; for if -

hee will plead the re-
leafe generally, then
the demandant may
fay, that hee had no-
thing 1a the freehold
at the time of the re-
feafe made; and it hee
plead the releafe {pe-
cially,thenhe muftac-
knowledge a difleifin,
and then may the de-
mandantenterintothe
land, &c. by his ac-
knowledgment of the
diffeifin, &c. but per-
adventure by {peciall
pleading he may barre
him of the a&ion
which he {ueth, &ec.
though - the deman-

dant may eater.

Sedt. 506.
ALSO, if a2 man {ue

an appca]c of fe-
lony of the death of
hisancefteragainftan-
other, though the ap-
pellant releafe to the
defendant all manner
of a&tionsreallandper-
fonall, this fhall not
aide the defendant, for
that thisappealcis not

Sin, Be.

gainft the pernor of the
profits, 1t enublcth him to
take and pleade a releafc of
afl altions reuls, and yet he
huth netther jus 7n re, nor
sus ad remy, winch pomnr s
worthy  of obfervation  for
mantteftation of the cquity of
the law,

Dongues il covi-

ent conuflre un differ-

In a
dower thc tenant pleaded
that befure the writ purchal-
cd A wus f{eifed of the land,
&c. untill by the tenant him-
{ulfe hee was diflesfed, and
that hanping the writ 4. ro-
covered againit him, &c.
judgment of the writ, and
adjudzed a good pieu, mwhich
plea thz tenant confefied a
diffeiiin tn himfelie,

Dongiues  poit  le
demandant enser. .
might hee have done 1 this
cale thut Lirtleron puttethy
albeit the tenant contefled
no diffeifin,  And thercfore it
15 no prejudice to the tes
nant ro confefle a diffeitin in
himfelfe, &c. and then, as
Littletan here holdeth, the
action fhall be barred,

But the reader 1s to obs
ferve, that now by the -
tute of =7, H. 8. cap. 10. which
exccute the pofleflion to the
ufe, all the ftatutes azaintt
cefly que ufly Orj]t)enmr of the
profits, have loft thewr forcs.

U R authar having
fpoken -of  common
pleas, pow treatcth ot cer-
tainc  plcas  crniminal], or
pleas ot the crowne, where-
of 1t is fad, [al] Jremy
criminalium alia majora, alia
minora, alia maxima, fecundun
criminum quaatedaten y  funt
e cromina 2 aora o dicnntng
capitaliu ro quwd o imun i
ducwent fupplicium, . Ainos
ra werey,  que fuflicationens
inducunty,  wel  poenam  pil-
loralemy wel tumboralomy, wal
carceris

t que il fuifly De. notin L, and M. nor Roh,

7 U

Sett. 5oo,

writ  of.

237

(5- Rep. 97.)
5 1. 7. 2.

8.

—

en. 150.)
. 4. 4. h.
Doc. Pla. 3435

m

i

e

L e T

28. H. 8. Dier 3. 29 H. 8. ¢c.ni0.

(¢} Braf. lib. 3. fo. 101. b,



Lib. 3. Cap. 8. . Of- Releafes. Sect. goo.

[#] Flet. lib. 1, cap. 15.

[¢] Mir,ca. 1. § 4. & ca. g

-dts paines cn divers maotcrs,

r.t? Mir, ca. 2. 2.~ Brafl,
ith, 3. fo. 137. Brit, ca. 22,
HBi E]E[- 111'1- Cil. 31} 32, 33!

?f.{. Rep. 39:)

3, Toft. 131}

[ +] Glanval, ik, 5. cap. g. et
Lb. 14, ca. 1. ct.2,

a4, 1.8, ca. 12, 1. Ei, ca. 1.

(4. Rep. 40.43. g. Inft 47.)

L.amb. E:H:pnf', verb, " Eftimatio.
Flet. b, 1. ca. 42, UHoved.

0. 341

(4 Rep. 45. 47.})

{Doc. Pla. g7.)

1. H; 6: 101-

m:m—s; ?‘:H{f{:{f‘ﬂm}m, &c. : allion real, entent an a&ion reall, 1n as
T ! Ledaant '
Jimmanam - qreea que ['appellant nere-= much as the appellant

Sententialiter mortem iuducunt, _
grzsc‘:fam e minime. [::] covera d&‘mz 7"5’(213‘1&’ {hﬂll not recover 31])»’

De  peche - Dbricfe  diwie 0 40T appeale : ne realtie in fuch ap-

frany car ¢fl mortal ou wenial | , i :
folongque cco que  appiert s 110/ (IPPE(IZE ﬂ{’ﬂ PIIJ‘ Pﬂﬂlﬂ.: neither 1S ﬁ](,‘ll

panes.  And that crime 1s altion P"’fﬁmﬁ[, e appea]e an adction per-

called mortall or corporall : . :
mortall. becaufe it deferveth 7a@nt que le tort fuit fonall, in as much as

death: and {uch crimes are cal- fm'f ‘Zﬁ” gy}zaﬂgr’ the wrong was done

led vemiall, ay b - .
) e h i lﬂ;yfﬂfﬁfdﬁ; et nemy a luy. Mes to his anceftor, and
punifliment thaa by.death. st ?‘ﬁ’!ﬁﬂl a le dcﬁﬁ- not to him. Buat if

Appeale  de felo- dant touts manners hee releafe to the de-

mie. [a] Appellum figni- allions, dongue il fendant all manner of

fieth accufutioy, an accula~ @op Boye barre en actions, then it thal be

tion, and therefore to appeoule e . :
2 man 15 as muoch us to ac- ﬁﬁpé’ﬂfé’. Ef -iﬂ??f a gOOd barre 1n an ap-

cufe him : and in [y ] ancient - foame pojt qeyer gque peale.  And {o a man
bookes he that doth appeale 1 -
releafe de routs ma- may fee that a releafe

is. called avenfator, and 15 pe- :
culiarly m legall figmhcation  zzp,¢ A aftions ,{ﬂ of all manner of ac-

O
EE?;E e IE;}[L‘?P P ‘j}‘ Livf{fng”f; melior que releas de tions is better than a
his anceftor, whofe heire male altions reals et PE’?‘- releafe of actions reals
he 1s, and that 15 onely of [ 2 gk
death, whereof our author /0?2(?/5, Se. and ,per.fonals, e
here {pedketh, The {fecondis
of wrong to the hufband, and 1s by the wife only of the death of her hufband to be profecuted.
The third is of wrongs done to the appellants themfelves, as robbery, rape, and mayhem.
T he word appellem 1s derived of appelier, to cali, becaule appellans wocat ream in judicium,
he calleth the defendant to judgement, and the plaintife is called the appellant.

4"”??3/5’: Appellatioy 1s a removing of a caufe in any ecclefiaftical court to 2 fuperior;
but of this there necdeth no fpeech in this place.

LDe mort. Appeale of death is of two forts, of murder and of homicide. Murder is
when one is fluine with 2 man’s will, and with malice prepenfed er forethought. Homicide,
as it 15 legally taken, is when one.1s flaine with a man’s will, but not with malice prepenfed.
Chance-medly, or per infortunium, is when once 1s flaine cafually, and by mifudventure, with-
out the will of him that doth the uét, whercupen death infueth; but of this no appeale doth
lye. Murder commeth of the Saxon word maerdrex,

I¥ere1s an old Saxon word-fometunc written wera, and fignificth the price of the life of 4
man, ¢ffirmatio capitis, that 1s, {0 much as one paid for the kilfing of a2 man; by which it up-
peareth, that fuch government was in thofe dayes, as flanghters of men were moft rarely com-
mitted, as maier Lamard collefleth.  And you fhall not reade of any infurreétion or rehel-
lion before the Congu:ft, when the wiew of frankpledge and other ancient lawes of this
realme were in their cight ufe,

Mes §'i releafe al defendant touts manners d'abtions, &c.  And the
reafon s, for that then all adtions, as well coiminall as reall, perfonall and mixt, be releafed.
But a releafe of all aflions reall and perfonall cannot barre an appeale of death, becaufe that
releafe extendeth to common or civill aébions, and not to aétions criminall: but releafes of
all alions criminall or mortally or concerning pleas of the crowne, are good barres in
appeale of death, and fo the (&e.) inithe.end of the Scetion is well explained.

be&t.



- Lib. 3.

Sedt.

I.‘T E.M, en appeale.de . roblerse,

Ji e defendant woile pleader
un releafe de lappellant de touts
actions perfonals, ceo femble nul
plee; car allion de  ["appeale,
o [appellee aura judgement de
mort, &c. et pluis bault que
attion perfonal ¢fi, ot n'eft pas pro-
perment dit aciion perfonal : et
pur ceo fi Lo defendant vorloit
plead un releafe del appellant de
barrer luy d’appeale, en ceff
cafe ‘il covient d’aver un relcafe
de touts manners ¥ d’appeals, ou
touts manners d altions, come 1l

Sfemble, Ge.
Robbore,

Of Releafes.

Sect. 501, 502,

50O1.

A LSO, in an appeale-of robbe-

~rie, 1f the defendant will
plead a relcafe of the appellant
of all actionsperfonals, this feem -
eth no plea; for an a&ion of
appeal ‘where the appellee fhall
have judgment of death, &c. is
higher than an a&ion perfonall is,
and 1s not properly called an ac-
tion perfonall : and there if the

defendant will plead a rcleafe of

the appellant to barre him of

the appeale; in this cafe hee muft
have a recleafe of all manner of
appeales,orall manner of aétions,

as it {eemeth, &c.

Rohoria, properly is when there is a felonious taking away of a man’s 22+ Afl 39

gocds from his perfon : and it'1s called robbery, becawfe the goods are raken as it were

de la robe, from the robe, that iy, from the
{fenfe.

_‘}‘udgemwzz‘ de mort, e, By this (&) i1s implyed appeales of rape, of arfon
-or burning, of fclony or larceny, for thercin alfo is.judgment ot death, and are within

out author’s reafon,

Come 1l femble, &¢.

“good .barres 1n all thefe kinds of appealcs.

perfon ; but fometimes 1t is taken in a larger

It 1s to be underftood, that, firft, a releafe of all alnons
criminall, mortall, or concerning pleas of the crowne; fecondly, a releafe of all actions
~generally ; thirdly, a releafe of all appeales; and latly, a releate of all demands, are

Sect, 502,

W. 1. cap. 20.

V. Seét. 508,

(Polt. 2q1. b.},

288

(3- Inlt 68, Dy. a35. 2. Cro.
Car. 531.)

ES
de  maihem un

releafe de touts man-
ners d alfions  perfo-
nals eft bone plee en
barre, pur ceo que en
t1el allion il ne reco-
vera Jorfque. damages,
.

mayhem a releafe
of all manner of ac-

tions per.fonals is a

good plea in barre, for
that in {uch an aé&tion
hee fhall recover no-
thing but damages.

en. appeale PBUT .in appeale of AJ ATV HE M, ma

bemiunty membrt miuti-
latio, OT odtruncatio, commeth
of the Irench word me-
/.':m:gnr, and ﬁgniﬁcth a Cor-
porall hurt, wherehy hee
loleth a member, by reafon
whereot hee 13 lefle able to
fight ; as by putting out his
cye, beating out his fore-
teeth, breaking his fkull, ftri-
king off his arme, hand, or
finger, cutting off his legge

or foot, or whereby he lofeth the ufe of any of his fuid members,

Damages, Ge.

Vide Sect. 194,
Releafe de touts manncrs aétions perfonals oft bone plea, &e.

Mir. ca. 1. %, 0. Glan. It 14,
ca. 7. Bra&t, hb. 3. Traél. a.
ci. 24. Brit. fo. 48, ca, 23, 1lct.
hb. 1. ca. 38. Swnl, Pl. Cor,
fo, a8. b,

(3. Tnfl, 118,
Ant. 120.)

4 Rep. 43- 45

28. E. 3. 94. 8. 11. 4. 21,

And the a1, H. 6. 16,

reafon is, for that every action wherein damages only arc recovered by the plantite, is in (Ant 127 2. 9 Rep. 52.)
Jaw taken. tor an action perfonall,

Sect.

X Jaceions added L. and M.



Lib. 3. Cap. 8. . Of Releales. »  Cell 5034

Sect. 503.

V. li. 11. fo. 39.41.in Met- _‘-BRIEF?E de error. 7 TE M, fi home A LSO, if a man bee

.culfe's cafle upon what judge-

ments and aw ards a writ of This writ dl}l’“han‘zh::" Joit utlage en ac- outlawed in an
doth lie, a man 15 gricvea by any er- . - . ) . _ - ‘ .-

error | rar in the foundation, pro- fiom _PE’/‘/&??(Z[ pt?/‘ ]?? G- H&IOI] periona]l by

(Cro. Car. 66.) .ceeding, Judgment, or exe- ¢ ‘/Zf?‘ le origiial, pl‘OCCﬂE‘ upon the ori-

cut and thereupon it is | A SURT . .
o o b i €t port breve d'error, ginall, and bringeth

gendo,  But without ajudg- ff celuy a que furt a wrnit of errour, if

(3 Rep. 1. Cro. Jac. 5.) ment, or an award in nature 7 fi'fzt I{l']agt?,' voile he at whofe fuit he
of a judgment, no writ of

error doth lie; for the words  pleader envers luy un .was outlawed, will
Li. 5. fo. 111. Foxley’s eafe, of the wnit be, /fr jedicinm 40004 d’ﬁ’ fotlfs M- P“]eade ag:{inﬂ: him a.

Li. 7. fo. 11, 12, lewtdeman's  gedditem fit @ and that judge- ey : -
cafe- Lvent mult rﬁgu]ar]v-b{f oiven #ers d'altions perfon- releafe of all manner

by judges of record, and in .g/s, cco fenble nul plec; of allions perfonals,

a court of record, and not j , - .«
by anv other inferionrjudges €87 PET le dit ac- this {cemeth no plea;

i bale courts, ‘for thereup- tionn 1l me recovera for bV the faid HCtiOH.,

(Cro. Car. 63. Noy 68. on g writ of f'ulfcjgdgemcnt . P(’?ﬁ?m!ﬁ-{;’ hee {hall recover no-
1. Roll. 750. 11. Rep. 38. doth lve. In this cafe of Py . | . . ‘ .
F. NUB. 17, Anto 117, b, 1‘11‘1:1“‘1‘}' upon Prr}c{:{r{?, the N, 0?:/9’3(3 tﬂﬁf/@/ﬁ’f'}f{’}?f thlﬂg in the perional-

8, Rep., 141, . : v . -
pe 1414} judgement 1s given (in the o ;fgr;_,iff:ﬁ’?‘ le  utla- tie, but only to reverie-

county court, which 1s no : ]
*' ] garie: wes un  re- the outlawrie: but

15 Eliz. Dycr. 317. court of record) by the coro- _ _ 1 g
(Ant. 128. b.) ncrs(i'n'.'n'1g1riLundr)nJucligc- /gz;'/e (ﬁg érszg d €= a I‘Eleafe of the Wit
mentis 21ven by therecorder, ] . .
and nntthy thc:}nmim', whois 707 fyf bone Pl{'ﬂ‘ of errour 15 a gOOd
.coroncr by the cuftome of the PIEQ.
Lib. g. fol. 119.-8. Zanchar’s city): forafter the defendant ‘
cafe. ' 18 guinto exallus, and maketh default, the judgement s, ideo utlagetur per judicium coronatornr: §
(5- Rep. 111.) and 1 London, ger judicinum recordatoris : fo as by the outiawry, the plamtife recovers nothing,
(Aut. 114.) but the king.taketh the whole benefit theieot'; for the law did intend, that the defendant

would. rather appeare and anfwer the plaintife,.&c. than to forfeit all his gonds and chadtecls,

debts znd duties to the king, by his default and contumacie.  But Livleron is to be intend-

ed, that the fherife doe returne the eavgens whereby the outlawry appeares of record, or

' that the outlawry be removed by certiorars, for before that tune that the outlawry appeare

»8 A 49. 12.E. 3. Utlag 3. of rccqrd, the defendant Elnth not ﬁ‘n‘ﬁ:it his go_od.s, nor the plaintife can be difubled, nor

98. E. 3. 13. Mich. 4. & 5. El. any writ of error doth lye in that cale. And this is the caufe that the goods of outlawes

Dyer fo. zo2. Vid. Se€l 17, cannot be claimed by prefeription, becaufe they are not forfeited untll the outlawry ap-

(6. Rep. 25 YlN-Bo2o.be22.b.) neqve of record,  Fide Sed. 197. where 1t appeareth by Liuleton, that the plaintife cannot
De difabled by outlawry, unlefle it appeareth-of record. '

Car per le ait allicn i recovera rien en le perfonaltie. Hereuponis to be
+obferved a diverfity, when by the writ of crror-the plaintife fhall recover, or be reflored to
. H. 4. 6. any perfonall thing, as debt, damage, or the hike ; for then by the reafon that Liwleton,
here yeeldeth, the reicafe of all adtions perfonals is a good plea, for that the plaintife is to
-Tecover, or to be reftored to fomething mn the perfonaliy.  And fo likewife when land.is to
be recovered, or to be reftored ina wnit of error, a releafe of all aétions realsis a good barre.
%'11116‘ ‘2 IE.!RJPIII‘S;; :‘3:5 But where by u writ of crror the plainnfe fhall not bee reftored to any perfonall or reall
38 Elize. 14, Cro.Car. 275, 8785 thing, then a releafe of all actions reall or perfonall 18 no barre ; and therefore Littlezen
& Rep. 410 q2.) here putteth bis eafe with great caution.  1f a man (faith he) by procefie upon the originall
be outlawed, thére in deed be flial be reflored to nothing in the perfonalry asningt the pliin-
tite. But where by the outluwry he forferted sl his poods and cliateels to the king, Lie
fhall be refored to them; aifo thereby Le thall be reflored to the law, andito be of ability
to {uey &eo Lot af the plaintife, in o perfonall wction, reenver any debt, &c. or damares,
aud bee outhiwed after judgement, thore ina wiit of ervor broughe by the dofendant upo
the princpall judgenment, a releafe of all actions perfonals 1s a good'plea,  And fo it 15 where
A judrement 13 given inareall adtion, a releafe of all actions reuls is a good barre tn a writ
v ¢rror brought thercupon.
Xy



THE latter pages of the Chapter on Releafes relate almoft entirely to the ufeful,
but abftrufe and complicated, learning of Special Pleadizzg.' The Editor’s profef-
fional ftudies having been directed to thofe branches of the law which relate to con-
veyancing, he finds him{elf unable to write any annotations either on the text or the
commentary contained in thofe pages. He might fill them with notes; but he
thinks it more honourable to confefs his total ignorance of the fubjet, than,
knowingly, to prefent the public with obfervations which muft be uninterefting,

and which might be of a nature to deceive and miflead the Student.

Lincolw’s-Inny Now. 9, 1785,

Erratum, page 241, note 4y line 8, inftead of grastor rcad gramsee.
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damages, et il re-

. !pjﬂ

Of. Rel¢afes: . ;

... Ifthe tengnein a'veall aftion releaft, to. the demandant after recovery his right in the land,
he fhall ot have a.writ of error, for that he cannot be reftored to the'land, “* °
o And:fo it is if debt, &c. or damages be recovered in 3 perfonall aétion by falfe verdiét, and
the defendant bringeth a writ of attaint, a.[a] releafe ot all adtions Re;-fgﬁglf, is a 309@. barye

of the attaint ; for thercby. the plaintife is to be reftored to the deht, &c. or demages which

he loft: the like law is if a judgement be given upon a falfe verdit in a reall aftion, a re-
leafe of all aftions real is a good barre i an attaint. For both the writ cf;‘gtgqﬁfﬁnﬂ
the writ of attaint doe infue the nature of the former aétion, &c. a | &
" And fo it is if'a wiit of @udita guerela be brought: by the defendant in the fofmer aftion to
fifcharge himfelfe of an execution, a releafe of all a&ions. perfonal is a goqd barre, becaufe
he is to difcharge himi{elte of a perfonall exccution. o . | :

" Mes un releafe de briefe de error eft bone plea, &c.  sq as in this fper

{'qiall cafe here put by Lire] ton, wherein the plaingife is to recover or bg reftored to nothing

againfl the party ; yet-for that the plaintife in the former adlion is privy to the record, 2 re-
leale of a writ of error o him is futhicient to bafre the plaintife in the writ of error of the
{uit, and.vexation by the writ of error. And {o note that-an action reall.qr perfonall doth imply
a recovery of fomething in.the realty or perfonalty, ora reftitution to the fame, but a-writ, (1)
smplycth neither of them, which is worthy of obfervation, |

Se@(,' 504_,
ALSO: if 2 man re-

cover debt-or da-
mages, and he relea-
{eth to. the defendant
allmanner of aétions,
tions, uncore i puit yethee may lawfully
loiglment fuer exe~ {ue execution by cg-
cution per capias. ad piasad fatisfaciendum,
fatisfaciendum,ouper or by elegit, or fiers
¢legit, ou fieri facias: facizs: for execytion
car execution per tiel uponf{uchawrit can-

bricfe ne poit efire dit not bee faid an ac _
allion. tiQﬂ! : ‘ed j{Idﬁgial'lr,r ls;egr.iq{e they- arg
grounded upon thejudgement.

- P er cap. zzd ﬁﬂiﬁﬂfﬂdﬂ?ﬂq This is 2 judiciall wiit for the taking of the
body in execution untill hee hath made fatisfation : where a capias ad fatisfaciendune

¢th gt the common law; and where it is given by flatute, -you may reade 3t large
in my Reports. i e e "

I have read two ancient records touching the taking of the body. in execution, whereof,
to my remembrance, I never read any touch in our bodkes, yet will I recite them, and leaye
them to the yudicious reader.  Williqn: de Waltoy brought apn altion of ;r’g:l’pgﬂ'é ‘of break-
Ing his clofé againt Fobn Martin, and upon not guilty plq:«,l,glcd‘,' hee yag found guilty and
damages affcﬂ'cc%i whereupon yudgement was given that the plaptife fhould 1¢Gaver his
damages, et qwid pradiflus Fobaunes capiatur. And the record faith, Quid predidfus s
bannes wenit coram domino rggc et veddidit [t prifancey ef quig conflar. quric per infhedlionen;
curpoﬁ.‘r’é'pﬁfu Fobannis, quo idem Fobannes ¢ft “talis :z’m?i: quod peenan imprifonamenti fubireg
Egn potefly ideo diflyn (jg eiy quod ¢at inde fine die. The qther record.is, ‘Thas Lllin Allot
brought an appegle of robbery againt Yobr Bofifeleks clerke, Richard Chartq, and others,
who pleaded not guilty, and were ngt fopnd guilty + whereupon judgemeng wag given that
they fhould goc quite, ¢t pradida Elena pro " Arifne, S, gfur

*¥F E R E- appearcth a di-
& verlity bétweene an ac-
‘tior and an execution. For
' regularly an action 1s faid in
its’ proper fenfe to continue
until  judgement bee given,
and after juddgewment then doth
procefle of execution bepgin ;
and therefote-a 'veleale of all
actions regularly-ts [4]'no barre
of execution, for the-execu-

pecovera debt ou

al  defendant
touts maners dac-

aftion doth eiid. :And there.
fore the foundation of the firft
15 an originall wyit, and doth
determine by the judgemient ;
and writs of éxecution are call-

falfo ﬂ?ﬁfflﬂ Jua commpitiat
(61 by the ffawut the ought to ke imprifaned ip that cafe for a yeure. ) "‘B.ut the record fith,
Quta caders Blena preguans fuity ¢t jn pexiculo mortisy ipfa dimittityr per manysapiionent, &8¢ ad
kabendum corpus wfque quind. Michaclisy £S¢. (3)

‘ | 71 There

(1) That is, a writ of crror.
(2) The record at large is flated in 12 Rep. fol. 126,

* tion doth beginne  when the .

Sedt. 504 . 28g

0. H. 6. 47

[2] 26.H. 8. g.b. 13.E.4,
1. 2.

34- H. 6. 31, g5 H. 6. 14,
»9. Afl. 35. 47. E. 3. 6
!,34,- E. . 37 CLof

(5. Rep. 86.)

(6. Rep. 25.)

Vide Seél. 233
(5' REP‘ 881 89-
8. Rep. 153. a)

B. E. = .

* ’ 9"' ‘4* E- . Att -
ney 187 33. H. 6. &93. >
34- H- 6- 6].

(4] 13. H. 4. Releafe 53.

19- . 6. 3. 26, H. 6. Execye
ton 3. -

Sir William Herbert’s cafe, 1ib, a.
fol. 13, 12, el

Pafch. 14. E. 3. Rot. 106,
coram Rege in Thefaur, Surrey.

(Cro. Jac. g56.)

MiCh; 41- E- 3: Rﬂt- 2?- C O
ram Rege Cornub. in Thefayr,

[6] W. 2. cap. 12,
(Siderl. 296, Hutton 118.)
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Lib, 3. Cap 8. Of Releafes. Sect, go4,

{5. Rep. 88, a)

[c] W. 2. cap. 18,
(Plowd. 178. b.)

fd] t1. E. 1. Stat. de Alon
Burnell, 313. E. 1. d¢ mercato-
ribus. 27. E. 3. eap. 22, Vide
Fleta, li, 2. cap. 57. 25. E. 3
(6. Rep. 44.)

» INCD. 44.
[¥] 23. H. 8. cap. 6.

[¢] 32. H. 8. cap. 5.
(5 Rep. 86. b,
2. lnft, 674, b.)

Lib. 4. fol. 66. Fulwood's cafe,
(4. Rep. 81. & Inlt. 6,8.)

(Cro. 338.) :

There be certaine maximes in the law concerning executions, as tiking foine inflead of
many. Ea que incurid noftrd rité abla funty debite executioni demandari debents  Param off
latam effe fententiam nift mandetur executionis Executio juris non babet injuriam. Execunp
eff fruélus et finis legis. Furis effedtus in executione confiftit.  Profecutio legis eff gravis -
atio, executio legis coronat opus. Boni judicis ¢ff judicium fine dilatione mandare execut:oni,
Fawvorabiliores funt executiones aliis proceffbus quibufcunque. But now let us heare what

Littleton {aith.

Per E/f.’gtf « ‘This is alfo a judiciall writ, and is given by the ftatute cyther
upon a recovery for debt or damiages, or upon a recognizance in any court. And
it is called a writ of elegiz, for that according to the ftatute that fuith, [¢] Sit de cee.
serd in elefione illiusy c. fequi brewe quod wicecomes fieri faciat, e, wel quod liberet efy &¢.,
The words of the wrnit bee, Elegit fibi liberariy, {&'c. And thereupon i1t is called an ele-
git. By this writ the fherife {fhall deliver to the pluntife omnia catalla debitoris, (cxcepris
bobus (5?' afris caruce) et medietatem terree. And this muft be done by an inqueft to be taken
by the therife. .

When Littleton wrote, by force of certaine acts [4] of parliament, execution might bee
had of lands (befides by force of the elegit) upon ftatutes merchant, ftatutes ftuple,
and recognizances taken in fome court of record ; and fince he wrote, upon a recognizance
or bond tuken by force of the ftatute [*] of 23. H. 8. before one of the chief juftices, or the
maior of the ftaple, and recorder of London out of terme,” Which hath the effet of
flatute ftaple. ‘The manner of the gxccutions upon body, lands, and goods, appearcth in

the ftatutes quoted in the margent: -
Since Littleton wrote, a profitable ftatute hath been made [¢] concerning executions of

lands, tenements, and hereditaments, whereby 1t is provided, that if after {ueh lands, &c.
be had and delivered in execution upon ajuft or lawfull title, wherewithall the fa1d lands, &c,
were liable, tied, or bound at fuch time, as they weredelivered or tuken into execution, fhall be
recovered, devefted, taken, or evicted out of, or from the poflethion of any fuch perfon,&ec. be-
fore fuch times, as the faid tenants by exccution, their executors or aflignees, thall have fully
levied their debt and damages, for the which the faid lands, 8&c. were taken 1n execution ;
then every fuch recoveror, obligee, and recognizee, fhall have a fire facias out of the fume
court from whence the former execution did proceed, again{t fuch perfon or perfons as the
former execution was purfued, their heires, executors or aflignes, to have execution of
other lands, &c. lable and to be taken in execution for the refidue of the debt or dumages.
Sed opus eff interpreie. '

Therefore, firft, it is to be knowne, that where the tenant by execution hath remedy given
to him by law after eviction, there the ftutute extendeth not to it ; for the uét fuith, by rea-
fon whereof the faid recoverors, obligees, and recognizees, have been cleerly fet withous
remedy, &c. and the bodfy referreth to the preamble, and the party ought not to have double

{utisfaction, one bty the former lawes, and another by this ftatute,
And therefore it part of the land, &c. be cvicted trom the tenant by exccution, this fa-

tute extendeth not to it ; becaufe he fhould hold the refidue, till he be fully fatisfied;and he muft
be contented 1f all be evicted faving one acre to hold that,though 1t be but a poore remedy : for
no new execution in that cafe hee can have upon this ftatute.  Thercfore if- the conufee
hath remedy in prafesti for part, or in futuro tor all, or part, this ftatute cxtendeth not
to 1t,

Secondly, if a man be bound to 4. in a ftatute of a thoufand pounds, and by a latter
flatute to B.in a hundred pounds, and B. firft extendeth, and then A, extendeth and taketh
the land from B. yetR. thall have no aide of the ftatute, bevaufe after the extent of 4, B, {hall
re-enjoy the land, by force of his former execution.

Thirdly, If the wife of the conufor recover dower againft the tenant by exccution,
he fhall hold over, and fhall have no aide of this ftatute,

Fourthly, If a man put out his leflée for yeares, or diffeife his leflee for life, and afrer
knowledge a ftatute and execution is fucd againft him, and the teflees re-enter, the te-
Rnnt by exgcution after the lcafes ended, thall hold over, und huve no aide of this

aiutc, ‘

Fifthly, Thie ftatute muft not be taken literally, but according to the meaning; therefore
where the letter iz untill he, &c. or his aflignes {hall tully and wholly have levied the whole
debt or damages ; if he hath afligned {everall parcels to feverall aflignes, yct all they fhall
have the land but till the whole debe be paid.

Sixthly, where the words be, for the which the faid lands, &c. were delivered in exccution.
A diffeifor conveys lands to the king, who granteth the fulne over to 4, and his heires_to hold

by fealty, and twenty pound rent, and after granteth the feigniory to B, B, knowledgeth a
. ftasute,




