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feme apres la mort fa entrie of the wife after Ifthekhufbax}ic:l 1;fit}i..
, 11l age take towire icine
baron, eft congeable en the death of her. huf- [ °8°% ailé generall,

ceft cas. Gar quant fa band, is congeable in this andthehufband makea
Sron ﬁa‘ /OZL‘ 4io] jf-’ ?ﬁ; cafe. For when her huf- gift in tajle and dieth

: A within age, in this cafe
ment, &c. ﬁﬂ%@ll‘ band made f{uch feoff- the wife may enter, as

» ' - : Littleton here holdeth
bren enter, ment contri- ment, &c. he might well osires pere holdeth,

fleant tiel feoffment;&Sc. enter, notwithftanding pand in tefpect of the

durant la coverture ; e {uch feoffment, &c. dur- new rﬂ*’ﬁ{'ﬁon defcend-
. .y s » . ea unto hin mﬂ}’ enter.
7l ne puiffort enter en fon ing the coverture ; and p ;¢ the heire enter.

droit fl’t’?ﬂg’ﬁztﬁ’, mes en he could not enter in his prefently thereupon his

' . . PR cftate vanifheth, Ifte-
le drott la feme: ergo, owne right, bt in the ¢atw oile. being

t1el droct que 1/ avort right of his wife: ergo, within the age of one

07 ‘ N el e d and twenty yeetes inake
d entreren droit fa feme, {uch right as hee had to S feoffmonc s b

e ceft droit dentrer enter in the tight of his Jger is aresinted of fo.
demurt al ﬁme (Zﬁ?"é'.f Wife, &c. this right of lonyand dieth, the en-

. try of the iffue is not
ﬁ?z dﬁ’fﬁ’ﬂ/é- . eﬂ-trle remayneth to the lawfull; for his enery is
wife after his deceale. net lawfull in refpeltof

his eftate only, but of
his blood al{o which is corrupted ; and therefore in that cafe he is driven to his formedon.
; . 2 - . . 14. E. 3. Bre, 281, 14.E. 3.
It hufband and wife be both within age, and they by deed indented joyne in a feoffment Dum firt jnfra ctatem 6
referving a rent, the hufband dieth, the wife may enter, or have a dum fuit infira atatem. ¥.N.B. 192.
But 1f {he were of full age, the thall not have a dum fuit infra «tatem, for the nonage of her (1. Roll. Abr.634.)
hufband, albeit they be but one perfon in law,

(8 Rep. 43.)

Se&. 634.

FET iy ad ofle dit, que fi dewxe A ND it hath beene faid, that if

joyntcnaents  eficants deins | two joyntenants being within
age font un jegffment en fee, et age make a feoffement in fee, and
Vun des enfants devy; et l'auter one of the infants die, and the
SJurvefquyt 5 entant que les ambi- other furviveth; in as much as both
deux enjants pugffont enter joynt- the infants might enter joyntly in
ment en lour Vies, cel droit accru- their lives, this right accrueth all
it tout a luy que furvefquift, et tohim which furviveth,and there-=
pur ceo celuy que furvefquiyft poit fore hee that furviveth may enter
enter en lentiertie, S¢ Bt auxy into the whole, &c. And alfo the
Fbeire le baron que fiff le feoff~ heire of the hufband which made
ment deins age ne poit enter, the feoffment within age cannot
Ge. pur ceo que nul droit difien- enter, &c. becanfe no right de-
aift a tiel beire en le cas avant- {cendeth to fuch heire in the cafe
dit, pur ceo que le baron n'avoit aforefaid, for that the hufband had

unques riens forfgue en droit de never any thing but in right of his
Ja feme, Se. wife, &c.

POIT‘ enter en ;‘Entfw'n.‘?: &c.  And the reafon hereof is mplied in this (§5':) E‘-_E- 8- 50. 18 E. 2. Bre.8af,
JEvgege 9o HLG60 LT Gl

for that _thcy may joync ir{ ! writ of right, and t!wrcfnrc the rigl‘[t fhall t'u::vivc. But 29 H. 6. 42, g4. H. 6. 1.
thcy cannot joyne i a dwm fuit infra ety becaufe the nonage of the one is not the F. N. B. 1ge.
nonpge

be

which are fuch only nc the clection of the party. By a difieifin at the eletion of the party, is not to be underflood an a& which in
itfelf is n diffeifing bue which the party fuppofid to be diffcifed, may, if he pleales, confider ns »of mnounting to n difleifin : on the
contrary, cvery aél which is ﬁlfccptih{c of being made a diffeifin by eleftion, is no difleifin till the party in queltion, by his
elefion, makes it fuch. It follows therefore, that every a& which is faid by the writers to produce an immediate ditleifin,
necelfarkly implies an aftunl diffeifine. Now we find, rhat the diffeifing produced by feoffments inftuntly gave the feoffee, agnintt
every perfon bue the diffeifee, an immediate eftate of frechold, with all the rights and incidents annexed to it.  To this cflcét
Beacton writes, lib 2. chego § 3. Ttew wnlida poteris effe donatio fatim b initio inter quapdam perfonas, et invalida et Sufpenfu
qrantum ad alia perfonas, 1t i quis reas alienam dederit alicui, ut fupra dictum el Hence we find every where, that the wife of
the feoffece beeame smmediately intitled to her dower; the hufband of the feoftee became fmmedialely inticled to his curtefy ; and
the defeent upon the heir of the feofiee immediately took nwu{ the entry of the diffeifee,  This ia the conflant language of the
books, when they fpeak genernlly of difleifins,  Now the boolks make no difterence, whether the feoffinent s made y & perfon
feifed of an cftate of frechold, or by a perfon having only the bave pofleflion, as 1enant for yeirs, at will, or by fuflerance. Tlie
defeription given by Braton in the paflages cited from him, anfivers every potion piven by lord Mansfield of an nétunl difieifin,
Bra&on fayw, that immedintely upon the feoftfiment the cllare becomes the property of the feoflve, ns between him and the feollor,
und every other perfon, except the rightful owner; that a long and unintervupted pofleftion of n certnin duration, will make the
title of the feoffec grood gven againt thc rightful owner g that, to prevent this, the donor muft reftore his own feiline==Here then is
what his lordihip fo jultly confiders ns necelfarily requifite to form an aflual diffitibn—u perfon who hag expelled the tenant from
his fee, and ufurped his Fuudnl place and velation 3 n tennnt to the precipe of every deinundant, though the true ownin's right of
Cntry wpon him s not taken away,  1f the feollee in this eafe weve only a difteifor st the eleélion of the difleifee, it would follow,
that he waa not o dilleifor o)l the rigrhe owner made him fuch Ily his eledliony and therelore, that the fee would not be in him, il the
rightful owner did not cle€l to make him o diffeifor Accordmg to this doflrine, if the feoffee of tennnt for years, or nny other
Perfon making o feo@ment without an eftate of frechold in him, dicd in the life of 1he rightful owner of the e!lnruﬁhulrﬂnm

wll cnfes

*

would not be fubjedd to dower or curtely, norwould the entry of the rigghtful owner be taken away,  Ruot we find, that

Wowhich our low-wiiters treat of diffeifing made by tuolinents, thui; conficder it aw a marter of cowfe, that the efiate of the feoflee,
Nedintely, beeame an efinte of frechold, with all the qualivies and righes of o frechold eftate annexed to {t. A fimilar arpument
hes TFom the velation in which fuch n feolfee ftood with refpetl to flrangars, Bradlon oblerves, that he immediately acquited the
il of the fes s apmin®t frangers 3 which could not bey if he were only a dilleilor ar the clettion of the party, It hits been
ubltry ol hefore, thut the books make no difterence between feothinents made by perfons haviong efhutes of frechold, and féotlinents

8K made



Lib.3. Cap. 11. Of Difcontinuance. Sect. 635, 636.

nonage of the other, In this cafe, if one joyntenant-had made a feoffment in fee and died,
o “the right fhould not have furvived, for the joynture was fevered for a time,  1f two joynte-
See of this in the Chapter of panes'he, and the one is of full age, and the other within age, and both they make a feoff-

2;' Ve ““’{{fiﬁ“inghamas cafe. mentin fee, and he of full age dicth, the infant fhall enter, or have a dum frit infra atatem
P ‘but for the moitie, .

Sect. 635.

(F.N.B. 1ge- 5 5 Rep 27.29. ET auxy quant 4 enfant A ND alo when an infant make
8 Rep. 12.) fait un feoffment effeant . afeoffment being within age,
deins age, ceb ne luy greevera ne this fhall neither grieve nor hurt

Jedra, mes que il poit enter biemy him, but that hee may well en-

&%, car ceo ferroit encounter rea- ter, &ec. forit fhould be againft

fony que tiel feoffment fait per reafon, that fuch feoffment made

celuy que ne fuit able dé_fasre tiel by him that was not able to make

Seoffment, greevera  ou ledera f{uch a feoffment, fhall grieve or

auter, de toller eux de lour entre, hurt another, to take them from

&c. Et pur ceux caufes il femble theirentry, &c. And for theferea-

g dfcuns, que apres la mort de fons it feemeth to fome, that after

tiel baron iffint efteant deins age the death of fuch hufband fo being

al temps de le feoffment, 8¢, que within age at the time of the feoff-

r [ feme bien poit enter, &e. ment, &c. that his wife may well

enter, &c.

Era&. fol. 14. Britton fol. 8.2, J}JES que il poit enter bien, &¢c. Hore is implied, that he might enter cither
( éitﬁilé‘;-ma 'bf“%'ag' b.) within age; or at any time after full age, and likewife after his death his heire may enter.
T Meliorem enim conditionem facere potefl minor deteriorvem nequaquant.
Nota, A fpeciall heire thall take.advantage of the infancic of the anceftor.  Asif tenant in
taile of an acre of the cuftome of borow Englifh make a feoffment in fee within age, and dieth,
f:h;: youngeft fonne fhall avoidit ; for he is privie in bloud, and clauneth by difcent from the
inrant, |

(8. Rep.’54. Ant. 12. 2} And fo if tenant in talle to him and the heires females of his bodie make a feoffinent in fee
“ and dieth within age, having iffue a fonne and a daughter, the daughter fhall avoid the feoff-
ment.  And {o note, that a caufe to enter by reafon of infancie is not like to conditions, war-

ranties, and eftoppels, which cver defcend to the heire at the common law,

The refiduc of this Se@ion upon that which hath beene faid is evident.

Se&. 636.

(Ante 218, b, Perk. 28, FT - . .
2. Roll. Abr. 494.) o Sm rendf'{j. ﬁ:r- ITE‘M, ﬁﬁﬁlé’. Cll=- ALSO, lf a quan 1M~
lﬁ’f" r "”""'{’fﬂ pro- Feritrix prent ba- heritrix taketh huf-

cr 18 cclainye wvp . e .
34 eﬁmcyfm- Leo on rom, el ont iffue fits, band, and they have if-

yeares to himthat hath o Je daron moruft, et fuea fonne, and the huf-

o Fon-o? 54140 - A& an immediatcTeftate in ) .
i l1sl e gt ey, 35 N . €L prent auter baron, band dieth, and fhe takes

iﬁ:‘/z;}d:;ﬁf/}#; der, wherein the eftate 27 le jE’COHd baron /{:ﬂﬂ anqther huﬂaand, and

203 A0y, oS Cay. 39200 DiC O yeares may  Jo - ppppep que /] ad en the fecond hufband let-

q0q. drowne by mutuall . .
g ﬂgrwmntybﬂmcm droit fa feme a unau- teth the land which he

them, (1) ler

(1) A furrender differs from a releafe in this refpe@, that the releafe operates by the greater cftate’s defeending upon the lefs s—n fur-
render is the fallingof a L s citate into a greater.  As there s neceflanly o privity of eltate between the furrenderor and the furrendercd,
mo livery of feifin 18 neceflry to a perfed firvender.  See 2. Bla, Com. ¢h, 20,—In Thomplon v, Leach, 2. Salk. 18, the courl held,
that a furrender unmediarely divefts the eltate out of the furrenderor, and velts it in the furvenderce § tor this s a conveyance at conmimon
kaw, to the perfuétion of which no other aét is requifite butthe bare grant g and that, tho it be uue, that every grant is a contraél, and
there mult be an adus contra aflum, or a mutual confent, yet that confent 18 implied 5 that a gift imports a benedity that an aflumphit to
take u benefit may well be prefumed 3 and ¢hat there is the fame reafon why 2 fierender fhould veft the eftate before notice or agreement,
ns why n grant of goods fhould veft o property j orfealing of a boud to another in his abfeace, fhould be the obligee’s bondl, immediately
without notice, |
o ——— e ———————
made by perfons having eftates lefi than freehold,  Braon exprefsly mentions guardions, tennnts for years, by fufferance, at will,
by difleifin, or intrufion, as perfons whofe fooftments are nttended with the elle@ doferibed above. 80 does fir Tdward Cokes
in the paflage cited from the ad Inftitutes  So Perking, feél, 222, “ If Jeflee for years enfeofte u franger, the leflor bcinf[; upon
‘¢ the land, yet the land fhall pafs by the feofiment; but perhaps, if he continues upon the land, claiming the fame after the
‘“ feoffinent, this countervails an entry for a forfeitwe @ and the reafon why it paffed by fuch a feoftment, is, Lcrnn fe the leflor had
*“ nothing to do, to meddle with the poffeffion of the land during the term”” So Dyery 363, b A termor for 1000 years made A
feoffment, by the words ey concelfiy et feoffavis Tt wis nnutu n doubty whether the lands paffed by the feolfiment, fo that the
feffor might entey for the forfeiture; or whethar the term palted by the fitft wordse  The very doubt fhews that ar was tleen for
granted, that without thofe words the frechold would veft in the feofles,  Tn the margin of that cafu it is fuid, thatin the enfe of Rend
and Movpeth v, Tivington (veported in Cro, Blize 3a2,) it waw hield, that the leflee for yeara might make o {eothinent, notwithftanding
the prefence of the luhbr; and that it was a forfeiture of the leafe; for though the lefMee had the pofletlion and might difpofe of 1ty
yet the leffor might enter for the forfeiture,  Thus, in the cafu of Blundell vo Bough, fiv Willinm Jones 315, the judpes heldy
that when tenant at will makes n leafu rendering rent, and hue enters and pays rent, that 1a no difleifin, but at the cleion of tho
firlt leflor y for, fay they, it never thall he a {ﬂ”;ﬂﬁlh unlefs there be tha cinlm of u fteanger by entry to have tho frechold, of
unlefs the owher of the land waives the occupution of tha lind, or biings an aélion, or otherwite declares his intention, that o
thices it by Itliﬂi:iﬁn- ITere the two kinds of difleifin we contrnfted in the moft. dive& and pofitive manner.  The judpros allog
in the cale of Blundel] v. Baugh, citad Matthow Faylor's enity 340 Bliz. C, 130 Tennnt at will, or for years, inakees o I'und'nwnf 1
ﬁ:c. an Lli{:ﬂ, ]'Ii!i wiﬂ: hl‘illj;u dower n}{ilil‘lll the funf QG wlho plumlutl ne Hnile ﬁ'f/fr: e dovvar » bwt the whole court wau Il[j,'lll"ﬁ
Wy forin the inftant the fee was gained.  In 1, XWdw, 1V, 120 ante 300 be Crow Jae 61, that doficine iy controveited, on the

ground that the fuifin of the feoffur wis but momuntary ¢ but thie proves the poficion attempted to be ellablithud here ) for Il.li the
{colment
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. . M- : : Note, there be three kinde (Ant. 218.b.)
9 f 1 H
rer P ur terme de -ﬁz hath n rlght of his of furr-::nders, viz, a furren-

vie, of puis la feme wife to another for der properly taken at thé

orufl, et puis le te- terme of his life, and common. law, which is here
” ﬂ, P g before defcrigﬂd,. and whereof

7{4773‘ a .2'6.7‘722&' de vie after the wife dieth, Littleton {peaketh. (1) Second-
furrendifi fon eflare and after the tenantfor ly, a furrender by cuftome of

; ' : lands holden by copy, or
ale _/E’ca;zdém on, &9¢. life {urrendereth his e- of cuftomary eftates, B ook 0. Rep. 75, )

quaere, /i /e fitsle feme {tate to the fecond huf=  you have read before, Sect. 74. 2. Eliz. Duer, 176, 14 H. 7. 3¢
poit enter en ceft cas band,&c. quere, if the ?flflenﬂ- %;Erezdei ufénPlEg)le;}g 27- f;fr"}??z'_ 392-'1;{-_34_22-1_
Jfur le fecond baron {onne of the wife may s, ¢co.) of Bl And £ 18- 413

durant la vie le te- enter 1n this cafe upon of 2 ffurlrerrl»dff'«l' of 2 patensa
, L ' * and of a rent newly create
nant a terme de vie, the {econd hutband | ;7. . fimple to the

*&5c. Mesileft cleere during the life of te- king.

- nt for 1 : A furrender properly.taken 14 H. 8. 15 37. H. 6. 17
ey, que apresla mort nant forlife, &c. Butit , o {wencet Property @oe st llg. 6 40k g o4
. All, 26. . E. 3. 6,

le tenant a terme de 1s cleere law, that after render in deed, or by ex- . “aqg 5. 15 H. 8 Dicr 37,

vie, le fits la feme the death of the te- prefle words, (Whereot Little- g Afl. o0, 4. Ma. Dier. 141
ton here putteth an example) 11, Eliz. Dier. 280,

poit enter; pur ceo nant for life, the fon of ;4 5 “furrender in  law

que le difcontinuance, the wife may enter; wrought by confequent by

". : . operation of law, Littleton
que fuit m?zzﬁ/qmerzz‘ becaufe the difconti- 2° putteth his cafe of a

pur terme de Vze, tﬂ nuance, which was on- furrender of an eftate in pof-

determine, &'c. per la ly for terme of life, 1s feflion, for a right cannot bee 6. .7.9. 37.H.6. 17.
{furrendered. And it isto be 21.H. 7. 6. 14. H. 7. 4.

mort (!f-’ 772¢1172¢ ]C? determin{?d, &C- by thC m:ﬂf&f a2 furrender 1n.law Lib.6. f. 6g. Sir Moyle Finche’s

tenant a terme de death of the fame te- is in fome cafes of greater ¥ = 0 o
force than a {urrender in ° v

ve .f" nant for life. decd. As if 2 man makea,” Rep- 53
leafe for yeares to begin ﬂtl
Michaelmaffe next, this future intereft cannot be furrendred, becaufe there is no reverfion
wherein it may druwne.g@ut by a furrender in law it may be drowned. As if the leflee (4, Rep. 67. 6. Rep. 69
before Michaelmaffe take afiew leafe for yeares either to begin prefently, or at Michaelmaffé, Cro. Jac. 84. 2. Roll. Abr. 494

this 1s a furrender in law of the former leafc. Fortior & wquior eff difpofitio legis quam Antl-_14’ig b. Dyer 5:8{1){ 6
bominis. (2) 1g9. H. 6. 33. =27. Afll. 40:
- " * . . " » . lH- 6- 1.
Alfo there is a furrender witheut deed, whereof Li#lezon putteth here an example of an ;,i_ (I.‘,{m;. 241_1

eftate for life of lands, which may be {furrendred without deed; and without livery of feifin ;

becaufe it 1s but ayeelding, or a reftoring of the ftate againe to him in the immediate rever-

fion or remainder, which are alwayes favoured in law. And there is alfo a furrender by

deed ; and that i1s of things that lie in grant, whereof a particular eftate cannot comimence

without deed, and by confequent the eftate cannot be furrendred without deed. But in the

example that Littleton here putteth, the eftate might commence without deed; and thercfore

might bec furrendred without deed. And. albert a particular eftate be made of lands by

deed, yet may it be {urrendred without deed, in refpeét of the nature and qualitic of the

thing demifed, becaufe the particular eftate might have beene made without deed ; and fo on

the other fude. 1f a man be tenant by the courtefie, or tenant in dower of an advowfon,

rent, or other thing that lics in grant; albeit there the eftate begin without decd, yet\in re- (Ant. 225 b, Cro. Car. 391,
{pcét of the naturc and qualitic of the thing that lies in grant, it cannot be furremdred 2. Roll. Abr, 4¢8.)
without deed. And fo if a leafe for life be made of lands, the remainder for life 3 albeit the

remainder for life began without deed, yet becaufe remainders and reverfions, though they be

of lands, arc things that hie in grant, they cannot be furrendred without deed, ~Sec in my

Reports plentifull miatter of furrenders. |

Queere, fi le fits la_feme poit enter, @’c. Here Littleton maketh a guare. So as (1o, Rep. 66, 67.)
grave and learncd men may doulst, without any imputation to them ; for the moft learned

doubteth moft, and the more 1enorant for the moft part arc the more bold and peremptory.
It is holden of fome, that atter the furrender the iffuc in taile during the life of tenant for
hife may enter; tor that having regard to the tlue, the ftate for lifeis drowned, and confe uently
the wheviumee gained by the leafe 18 by the acceptance of the furrender vaniflied :mg rone ;
as if tenant in taile make a leafe for life, whereby he gaineth a new reverfion (as hath
beene

* ere. notin L. and M. nor Roh. t &e. added L. and M, and Roh.

(1) Bytheflat, 29, Cha I1, ¢, 3. [t 3. no leafey &c. cither of {rechold or term of yenrs, or any uncertain interefl, not being
copyhold or cuitumary interelt, thall be furrendered, uniefs it be by deed or note in writing, figned by the party fierrender inp the (ame, o
hiv agents thereunto lawfully authorized by writing, or by aét and ﬂ]Jerntiun of law. Upon this ftatute it was held, by lord chicf-baroi
Gilberty in Mogenuis vi Macculloh, Gilb, Ca, in Eq. 236, that a leafe for years cannot be furrendered by cancelling of the indentuse
without writing ; becaule the intent of that ftatute was to take away the manner they formerly had of tansferving intetelts to landa, by
figns, [ymbols, and words only 3 and thereforey as a livery and feifin on 0 parel feoffment was o fign of pafling the frechold, betore the
flatute, but is now taken away by the ftatote § fo the cancelling of a leale wus a fign of o furrender, before the hﬂllltﬂ', but 18 now taken
tway, unlefs there be o writing under the hand of the party.  In Farmer v. Rogers, 2. Will. p. 37, it was held, that the ftatute does not
makea deed ablolutely necellary to o furrender § for it diveéls it to be made cither by deed or sote in qoritfny ¢ and when it is made by o
note in writing, there is no ocenfion for any ttnmp-duty, it not being o deed, But fee a3, Geo. I1L ¢, §8. fedt, 1.

(2) Forthe firlt leafe and the fecond cannot fubfit together, und the parties, by making a contraét of an high a nature for the fume thing,
tacitly confented to diflolve the former § for without the diffolution of that, the leflor cuu[ltl not grant to the leflee that interett which was
uhendy pafled from the leffor to the leflee by the ficlt leale.  Note 1o the 21t edivioa.

feoffment in thiv enfe only puve n frechold at the eleflion of the reverfioner, the feoffor had no feifin.  The fame dofrine fecing to
ﬂ“ laid down very exprefsly by lovd Havdwicke. Having nccnﬁnp to mention n fine lct:iqt! by tenant at will, he {hys, “ If they meant a
', Wrong thereby, they muft have taken nmother method ; gq‘tl_uu cuulc! not work n th'ﬂclﬁn on the truftees; and turn eheir eftate to a
- vighty while thoy were tenants at will to the trufteco.  This way indeed thuy might do ity nccording to the diftin€tion tuken in
“Aeveral enfes, particulmrly in Dormer and Parkhurft, if they executed a fooffinent on the Innd 3 beenutt it s n feolliment on livery
“ wiieh is n notoriety to the truftees, and puts it on thum to ke entry to avoid.”  In the faime manner, 3. Atk, 339, his Jordthip
ﬂwg- T ooman enterg fis My tenaut heo i}lQl{ﬂ not guin fuch o pofloffion to levy a fine thereon, unlefs he continues in sofleflion ;
) (o wrong-doer to gain o mﬂulﬁun hyidlﬂclﬁ:}! mull not flep on the land, and withdraw, nand leave the righlful OWILE In
polleffion, which would b (uflicient to giva a feifin on n feoliment, but not to levy o fine,"’'—In every flage of our luw, the motlt
modorn wa wull s the moft antient, the peenline oporation of a feoflinent, au to the diveing of eftaten, defiruélion of continpent
remaindars, and extin€lion of powers, hons been recognifed,  Citntions and arpruments to prove the point before ue, mighe be eafily
multiplied § bue thev Mall be cancluded hore, hﬁ foimo obfervations upon the uf owed offoél of a fine levied by a temant Tor years, or

tvel by a tenunt at tullerance, who hay previoufly made a-feoflinents No point of our hiw is more clenrly fottled, than that, unlefs
{ome

S B2t 4 7"*’/‘/‘;" i
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., beene faid) ifitenant for life furrenderto the tenant in taile, the eftate for life being drown-
ed, the reverfion gained by wrong is vanifhed and gone, and he is tenant in talle-againe againgt
the opinion Qbiter of, Portington, 21. H. 6.°¢3. : | |

21. H. 6. 53. But herein are two.diverfitics worthy of obfervation. The firft is, that having regard to

(Ant, 285. 8. Rep. 145.) the parties to the furrender, the eftate is abfolutely drowned, as in this cafe betweene the

leflee and the fecond baron. But having regard to ﬁrangers, who were not 'partics or privies

thereunto, left by a voluntary furrender they may receive prejudice touching any right or

intereft they had.before the furrender, the eftate furrendred hath in confideration of law a

continuance. (1) As if areverfion be granted with warrantie, and tenant for lite furrender, the

45'EE' 3'1;5‘:3' 5 H 5 6 grantee {hall not have execution in value againft the grantor, whois a ftranger during the
g B life of tenant for lifer; for this furrender fhall worke no prejudice to the grantor who is a
ftranger.

40. E. 3.13. 9. E. 4.18. So if tenant for life furrender to him in reverfion being within age, he fhall not have his
1. H. 6.1. 24. £ 377, age ; for that fhould be a prejudice to a ftranger, who 1s to become demandant in a reall adion.,
5. H.5. 8. 26.Afl 38, If tenant for life grant a rent charge, and atter furrender, yet the rent remaineth, for to
7. H. 6. b. : that purpofe he commeth 1n under the charge. Can/d qué fupra.

(6. Rep. 79 7+ Rep- 35 If a bifhop be feifed of a rent charge in fee, the tenant of the land enfeoffe the bifhop and

Aut. 184.b.) his fucceflors, the lord enter for the mortmaine, he fhall hold it difcharged of the rent ; for

the entrie for the mortmaine affirmeth the alienation in mortmaine, and the lord claimeth
under his eftate ; butif tenant for life grant arent in fee, and after infeofte the grantee, and
the leflor enter for the forfeiture, the rent is revived, for the leflor doth claime above the

(Ant. 234 } feoftment.  But if_I grant the reverfion of my tenant forilife_to m}nthcr for terme of his
48. E. 3. 16. life, and tenant for life attorne, now 1s the wafte of tenant for life difpunithable. (2) Afterwards
(Mo- 94.) 1 rcleafe to the grantee for hfe and his heires, or grant the reverfion to him and his heires ;

now albeit the tenant for hfe be a firanger to 1, yet becaufe he attorned to the grantee for
lifc, the eftate for life which the grantee had fhall have no continuance in the eye of the law
as to him, but he fhall be punmihed tor wafte done atterward.

(Plo. Com. 198.) The fecond diverfitic 1s, that for the benefit of an eftranger the eftate for life is abfolutely
determined. As if he in the reverfionmake a leale for yeares, orgrant a rent charge, &c. and
then the leflee for hife furrender, the leafe or rent thall commence maintenant. Sointhe cale
of Littlton, firft, betweene the lefice and the fecond hufband, the ftate for life is determined ;
and {econdly, for the benefir of the iflue it fhall be fo adjudged in law. Here note a diverfitie,
when it is to the prejudice of a ftranger, and when 1t is for his bencfit.

If a man maketh a leafe to 4. for life, referving a rent of 40 thillings to him and his heires,
the remainder to B. for life, the leflor grant the reverfion in fee to B. A. attorne, B. fhall
not have the rent ; for that although the fee fimple doe drowne the remainder for life be-
tweene them, yet as toa flranger 1t 1s iz ¢ffe ; and therefore B. fhall not have the rent, but

_ his heire thall have it.

(4 FE”‘ 31\?1'. hH”% 3:3;) £1; A mafter of an hofpitall being a fole corporation, by the confent of his brethren makes a

i‘?il‘;.uﬁcr :i "% &;m; ?cicf_ Tn leafe for yeares of part of the pofleflions of the hofpitall ; afterwards the leflce for yearcs is

¢jeGtione firmzx in communi ~made mafler, the terme 1s drowned ; for a man cannot have a terme for yeares in his owne

banco Rot. g45. Sir Francis (right and a freehold in aurer droit to confift together (as if a man leflce for yeares take a feme

Fleming’s cale. leflor to wife). (3) {#] But a man may have a freehold in his owne right and a terme in anter

{«] 6. H. 4. 7. Fl. Com. £18. droit ; and therefore if a man leflor take the feme leflee to wife, the terme is not drewned,

47 32. H. 8. Br. furrender 2. but he is* p{)ﬂ‘ci?'ec‘l of thehtcrme in her rjlght dLH'ingCtheﬂ coverture [é]"_ig if%‘e/}fﬂ;c make e f
{2- Cro.275. Mo, 54.) the leffor his exccutor, the terme s not drowned. Caufa qua fupra. (4) Fee- %eed %, frisfr s 480,
¥l LA Arter s p Kaon ' Butif it had beene a corporation aggregate of many, the making of the leflee mafter had
e o ile T, Furfaz 29250, 7 not extinguifhed the terme, no more than if the leflee had beene made one of the brethren of
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Vide S8, 658" UN foits. Here i [ NO'TA, que  un NOTE, that an eftate

{1, Rall. Aby, 6344) . ‘ .
that .‘t‘" ‘o ?fuct_ ?1;[;25{:1’ eftate taile ne taitle cannot bece

H 1 18 ] b . . . . ’
that the tenant in mnﬁ poit efle difcontinue, dilcontinued, but thcre

bee ever feiled of an eftate  mes /o ou ceffuy que where hee that makes

tuilc it rllc timc whcn the ‘e , ’ Y _ T ’
| difconcinuance ofthe whole Jait e difeontinuance the difcontinuance was

cftate is begun: us if te- fuit un foits feifie per once feifed by force of
nantin twle make a leale  fo000 do Jo taife, finon the taile, unles it be
quc

R Tlhc part of this Scétion u.fitltin crotcliets is not either in .. and M. nor Roh, nor MSS. and the remainder of this Se&;jon in tholt
copics immediately toltows (with a finall variation) that part of the work which is diftimguithed by Sel. 632,

(1 ng? he &'rf}q?ﬂsl}-‘?rf‘”mﬁ of ycars by one termor for ycars to another termor for years, fec Hughes v. Robotham, 1fl Cro, j02.

(2} odeitote 2 antd 218, b,

(1) Cont. Lichden v, Winfinore, 1, Roll. Abr, 934,

(.;3 Moygers were never favoured in ¢ourts of law, und il lefu in courts of equity.  Hence, even in a very carl petiod of the equi-
table jurifdiclion of the court of chancery, it was admitted, that o fine or feoffment to Teflee for years to the vieof o [K.“"Fm.' didd not ex-
tinguifh the term 5 becanle the ceflui que ufe had no method to compel the execution of it, but thre® the medium of the court of chancery s
nnh‘ the court would not compel hini 1o exeeut. ity to his own ll*ﬂJlllliC{!, during the continuance of the term,  'The flatute of ufes ¢x-
prefaly fivved the rights of the feoffie to the ufe j this preferves ’Iil‘ll the benefit of any terms which may he veited in him.  Eyen where
teemor for years was made a tenant to the pracipey it was determined, that the momentary frechold vcﬂmlyin hiviy, for the purpole of makmyg,
tim tenant, did not extinguith the term, Cro. ﬂu:. 643, It is however dangerous to make feoflees or releafees to ufiss, truftees for terms of
Pyears, i they ave alfo traftees for preferving contingent remainders 3 for it they thould have oceafion ta enter for the forfeiture of the te-
nant for hife, it may be madea queltion, whether, at lealt in law, that would not be a merger of their term,

M -

fome one of the r:u*tiuu to o fine hns an eflnte of frechold in the lands, of which it is levied, it i totally void, as to all fliangerss
and may be avoided e any time by the plea, guod partes finis wilul habwerunt,  Now, fuppofing o renant For years to make 3
fecoltment, and the feoltee afterwards to levy n finey,it is clear, that the tine would be withour effeét, unlefs the feoffinent rave haw
an c¢fiute of frechold.  Tu the calt of Whaley vo Tancred, 1. Vent, 241« fir Thomas Ruymond, z19. 1, Loaz poas gz, it wir
{eetled, thae where o fine s levied in ehis munner, the fine will bar the leflor nt the end of five VOHIs after the expiration of
the term.  This would never he the cafe unlefa the feoftment had previoufly ereated an eftnte of frecholde=In the cafe of
Dov v. Profler, Cowpe 219, lord Mansfield exprefied Mmfelf ne foltows :=* [t in very rrue tha 1 told the jury, they were
* warrantod by the Jength of time in this cale, to prefume mn adve o pollefMon and onfler by one of the tepants in commen, ol
*“ his companion ] nnd 1 continue Rill of the fame opinion,  Some ambiguity feemis to have miifen from the term * aflwal onjier,”
 wu if it mennt fome adt nccompanied by real force, and s §f & twening out by the fhoulders were necelliey,  But thar is not o
“CA man may come in by n yiquutul pofleion, and yet hold over adverfely withoue o title. I he does, fuch holding over under

“ociveumftunces will bLe cqquivalent to on adlnul grflere  Lor illﬂullcu,' length of pu”'uﬂiun durving o purticulnr eflate, as g term o
" - ‘.
one

iy
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Of Dicontinuance.

que foit -per réafon de by reafon of awarranty,

garrantie; e, Come)
i foit atel, prer, et Jits,
¥t / ayeél fort tenant en
tatle, e eft diffeifie
per le pier que eft fon
fits, et'le pier fait un
feoffment de ceo fans
garranty et devie, ef
puts 1 aiel devie, le fits
bren poit enter fur le
Jecffee, pur  ceo que
ceo -Ne Juit pas dif-
conttnuance, entant gue
e pier pe fuit feifie
por force de le taile
al temps ael feoffment,

&cc. Asiftherebegrand-
father, father, and fon,
and the grandfather is
tenant 1n taile, and 1is
diffeifed by the father
who 1s his fon, and the
father maketh a feoff-
ment of this without
warranty and die, and
afterwards the grandfa-
ther dies, the fon may
wel enter upon the feof-
fee, becaufe this was
no difcontinuance, in-
afmuchasthefather was

not feifed by force of

Sedt. 638,

for life, whereby he gain-

eth, as hath beene {ad, a
rce fimple by wrong; in
this cafe if he grant the
reverfion in fee, snd the
leflee dieth, the whole
eftate 1s difcontinued ; and
yet at the tune of the grant
(by which the difcontinu-
ance continueth) hee wus
not {eifed by force of the
taile: and therctore Lit¢le-
ton materially added thefs
words (un fuits) that is,
that hee was once feifed by
force of the eftate taile:
and feemng thut (as hath
beene faidyadifcontinuance
15 a privation, the rule of
law agreeth well with the
rule of philofophie, that
omnis privatio prafupponit
babitum. and therefore he
cannot difcontinQe that ef-
tatc which he never had.

L]
[ ] N 1
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Vide Seét. s592. 596, 597. 6ui.
6.40. 658,

the entaile at the time
of the feoffment, &c.
but was {feifed in fee
by the diflcifin of the

grandfather,

Ge. mes fuit feifie en
fee per le diffeifin fait

al ayel.

Stnon que 1l Joit
per reafon del gar-
' 7"(?}2111’3, @C. For 111 IMa-

ny cafes a warrantie added
to a conveyance is {aid to
make a difcontinvance ab
¢ffectu, although he that made the conveyance was never {cifed by force of the eftate raile,
becauifc it taketh away the entric of him that right hath, as a difcontinuance doth, As if
tenant 1n taile be difleifed and dieth, and the iffuc in taile releafe to the diffcifor with wat-
rantie ; 1 this cafe the iffac was never feifed by foree of the taile ; and yet this hath the

cflect of a difcontinuance by rcafon of the warrantie, and the reafon hercof appearcth be-
fore 1n this Chuptcr.

Lﬁ’ﬁ” poet enter.  But if the father that made the feoffinent had furvived the
grandfather, he fhould never have entred againft his own feoffment ; but albeit the father
had furvived, yet after his deceafe the fonne fhould have entred, for the reafon here yeelded
by Liftleton. But if the feoffinent had becne with warrantie, then it had wrought the efled
of a difcontmuance ; and thercfore L ittleson {aith fans garranty, without warrantic.

Sect, 638.
JTE M, Ji tenant en taile fait

un leafe a un auter pur terme
de vie, cf le tenant en taile ad
iffue et devie, et le reverfion de-
Jeendift a _fon iffuey cf puis I’1jfue
granta le reverfion a luy difcen-
due, a un auler en jfee, et e te-
nant a Lerme de vie attonrna T ef
devie, et lo grantee del rever/fion
entery, &e. ot eft ferfie en fee en la
vie del iffue, et puis iffue en le

talle ad iffuc fits et devie, il forn-

9- E. 4. 19. 12.E, 4. 11.

21. E. 4. 97,

15. E. 4. Difcont, 30. & entr.
Cong.21. 21.E, 4. 97- 9.E. 4.
19. 39. M. 6, 45. 2t. H. 6. 52.
12. 15, 4. 11, 1, Mar. Dier. g8,
(Anl. 265.),

A LSO, if tenant in taile make a

leafe to another for terme
of lite, and ‘the tenant in tayle
hath 1fTuc and dieth, and the re-
verfiondelcendeth to his iflue, and
after theiflue granteth the reverfi-
on to him defcended, toanotherin
fee,and the tenant for life attorne
and die, and the grantec of the
reveriion enter, &c. and is feifed
in fee in the life of the iflue,
and after the iffue in tayle hath

ble

* ot Payel -/.E”? tentant en taile, et efl diffe(fie per e pier que efl fon fitsy not in L. and M, } et devie, et 1- grantor del reverfion
ehtery &¢o—Uc¢. ¢t puis e lenunl a terme de vie morufly et celny en le rewverfion entra, &c L. and M. and Rol.

e
o
¢
0
J

one thoufapd yems, or undera leafe for lives, as long as the lives are in being, gives no title.  But if tenant pur antre vie
hold over for twenty yenrs after the death of ceffuy que wie, fuch holding over will in ejeélment be a coniplete bar 1o the
remainder-man or reverfioner 3 beeaufe it was adwerfz to his title,  So in the cafe of tenants in common: the pofleflion of one
Lenant in common, co xzomine, a8 tenant 0 cominon, con never bar his companion; beeaufe fuch poffeflion is not adverfe to the
light of hiy companion, bue in fupport of their common title; and by paying him bis fhare, he acknowledges him co tenant
nov indeed o refuful to pyy of itfelf (ufficient, without denying his title. "But if upon demand by the co-tenant of his moicty,
o lhu‘ut!wr dentes to pay, unr& dentes his titley fhying he claims the whole and will not pay, and courinues in pofletlion, fuch
. 'Ful;lullmn 6 adverfe and onfler enough,” By the adverfe pofleflion mentioned in this enfe, his lordthip never could mean, a
dilleifin ut the cleflion of the party.  What is there to diftinguifh it from an attual difeifin }~Upon the whole, therefore, it is
fllhlﬂll[l':d to the learned reader’s confideration, 342, thar, av feoffments have not heen made from the reipn of Henry the 11d, to
the preltnt tinie, with any other (olemnitics thun thofe with which they are made av prefent, every operation and efficncy which s

8 L been



Lib, 3. Cap. 11. Of Difcontinuance. =~ Sect. 639,

ble que ceo n'eft pas difcontinuance iflue afon anddieth, it feemes that
a le fits, mes que le fitz poit enter, this is no dilcontinuance to the
&c. pur ceo que fon prer, @ que f{on, but that the {fon may enter,
le reverfion de fee fimple difcendsft, &c.forthathisfather,towhomthe
&¢c. n'avoit unques riens en la reverfion of the fee fimple de-

terre per jforce de le taile, &¢c.. {cended, had never any thing in
theland by forceof the entaile, &kc.,

ts. B, 4. Difcont. 30.43. Ed. 3. O F this opinion 1s Littleton in our bookes. |

(6 ) Ri;f.HAbﬁri ?3':;-)4' i Le grantee del reverfion enter, {Sc. Here it is to be underftood and

(; Leo. 39. 160. 156.) obferved, that in this cafe of the grant ﬂ_f the reverfion L:‘rr!:::rau dcr_uth not {ay fans garransie «
becaufe if a warrantie had been added, it had wrought no difcontinuance, for that (as hath

1. H. 6. 52, 53 beene faid) the difcontinuance in judgement of law was but for life: but when the addition

(Ant. 333.) of a warrantie doth worke a difcontinnance, then Litdleton faith, faus garraatie, as you may

obferve often in this Chapter,

Sect. 630.

CAR fi home Sfeifie en droit fa JWOR if a man feifed in the right

feme, leffla mefme la terre a  of his wife, letteth the fame
un auter pur terme de vie, ore land to another for terme of life,
efft le reverfion de fee fimple a le now is the reverfion of the fee
baron, &c. Et fi lé baron mo- fimpleto the huiband, &c. And if
ruft, vivant [z feme et le tenant the hufband dieth, living his wife
a terme de vie, ® et le reverfion andthe tenant for life, andthe re-
diftendift al beire le baron, fi le verlion defcend tothe heire of the
beire le baron grant le reverfion a hufband, if the heire of the huf-
un auter en fee, et le temant at- band grant -the reverfion to ano-
turna, . et puis le temaunt a ther in fee, and the tenantattorne,
terme de vie morufl, et le grauntce &c. and afterwards the tenant
del reverfion en cel cafe enter : for life dieth, and the grantee of
% en ceft cafe ceo n'eff pas dif- the reverfion in this cafe enter:
continuance a la feme, mes la feme 1n this cafe this is no difcontinu-
bien poit enter fur le grantee, Sc. ance to the wife, but the may
pur ceo gue le gramtor n'avoit well enter upon the grantee, &c.
riens al temps del graunt, en l¢ becaufe the grantor had nothing
droit la feme, quant il fiff fle at the time of the graunt, in the
graunt del rever/fion. right of his wife, when hee made

the graunt of the reverfion,

1y B Difont g 18 A% 4 J R fi bome ferfic vn droit fa feme, lefla, &co Here Linteron putteth bis

. 2. ‘I'. . ‘_-‘B_I::_ \ A -~ v . . .
fﬂ‘“*’f ;:}_3 ad- 8% 531 ga’ cafe where the baron onely makes a leafe for life; for if he and his wife f\(/}ync n a

15 E.q. Difcont, gn. leafe by deed, there the reverfion 18 not difcontinued.  Sce before, Sed. 020. ore necd
not to be faid hereofy in relpedt the like cafe of terant in taile hath been explained before.

Selt.

® ot not in L. and M. nor Roli Y en cefl eas not in L. and M. nor Roh.

g =l W e e A e i ———

been conftantly and uniformly allowed or aferibed to them by the courts of judicature, or writers of authority contemporary with or
fubfequent to that monarch’s reign, down to the prefent time, ought, notwithflanding the objeftion thae they are not now inade
with fome of the {olemnities wlth which they are faid to have been made in their very carlieft inftitution, to be allowed and
afcribed to them now ¢ adly, that by the paflage cited from Bra€lon, and the other authoritics cited or yeferved to in the courfe
of this note, it appenrs, that the difleifin produced by feoffments mult be underfood to be an aslual difleifing nnd not a difleilin
merely at the clefion of the pavey: 34y, that in many of thefe authorities it i moft exprefsly mentioned, and that in all of them it
muft be implied, that however flender, barey or tortious, the pofleflion of the feoltee is, his feoffment necefliarily and unavoidably
velts the frechold in the feollee, till the diffeifee by entry or aftion reftores his pofleflion : 4¢hly, (1o apply this abfrufe and
anticquated Jearning to the prefent fubjedt-matter of bufinely) thar copyholders, tonants for yeurs, by elegit, fatutc-merchant,
flarate-Raple, at will, or by fufterance, mie all confidered to have the pofleflion of the eftate, and that they may by feollment velt
an nfiual cltate of frechold in the feoffee: g2hly, that o fine may be levied of, or a commaon recovery fuffered upon, this eftate of
frechold @ 6/4/y, that the feoflinent fo executed, the fine fo levied, and the recovery fo fuflered, wie immedintely good agninft
every perfon except the rightful owner @ und, g4/, that in procels of time they become pood apainkt the owner himfell.—To
afcertain the uxrfél period of time when fines levied by puri'mw of this defeription will be n bar to the rightful owner, would be
tov great an extonfion of this note, the lenprh of which alrendy requires an apology.~=As to the frcond obfedion, thar the
feoftimenr of fir Robert Akyns was founded in frnnd, and was therefore void | it i to be obferved, that however that renfoning

applicd to the particular cale before the courty it does not apply to the general quettion difcutled in thiy nete, which prefuppofes
previous



Libi 3.

Sect. 640.

E‘_T ifint il femble, coment que AND fo it feemeth, that men (.. Rell. 63

homes queux font inberitables
per jorce de le tatle, et ils ne
Jueront unques fetfies per force ae
mefme le taile, que tiel fegffcments
ou grants per eux jfait fans claufe
de warrantie, n'eft pas difcontinu-
ance a lour iffues apres lour de-
ceafe, mes que lour iffues poyent
bicn entery &c. content que ceux
quenx fierent tielz grants en lour
vies fueront forbarres dentrer per

Jour fait deincfne, Se.

which are inheritable by
force of anentaile, and never were
feifed by force of the fame entaile,
that fuch feoffementsorgrants by
them made withoutclaufe of war-
rantie, is no difcontinuance to
their iflues after their deceafe,
but that their iflues may well
enter, &c. albeit they which made
{fuch graunts in their lives were

forebarred to enter by their owne
act, &c.

Se&. 64[ b

J T fi le tenant en taile ad 1ffue

deusx fits, et [ cigne dijferfife
fon piery et ent fait feoffment cn
fee fans claufe de garrantie, et
devia fans tffue, ef puis le pier
devie, le puifne jits poit bien enter
Jur le fegffee 5 pur ceo que le feojf~

A ND if tenant in taile hath if-

fue two fonnes, and the elde(t
diffeifeth his father, and thereof
inaketh a feofementin fee with-
out claufe of warrantie, and die
without ifiue, and after the father
die, the youngeft fon may well

Of Difcontinuance. Sec. 640, 641.

enterupon thefeoffee; for thatthe
feoffement of his elder brother
cannot be a difcontinuance, be-
caufe he was never feifed by ferce
of the fame tayle. For it {eemeth
to be agaiift reafon, that by miat-
ter in fact, &c. without claufe of
warrantie, a man fhould difcon-
tinue a deed, &c. that was never
{cifed by force of the fame taile.

ment fon eigne frere ne poit cftre
diftontinuance, pur ceo que il ne
Juit ungués fetfie per  force de
mefne le tatle. Car il femnble en~
counter reafon, que per matter en
Fait, &c. fans clauje degarrantic,
bome poil difcontinuer un * fait,
e, que ne fuit unqgues fefie per
Jorce de mefme le taile .

(to. Rep. 95°)

O'TTL, there alfo in thefe two Scélions appeareth, that (as hath beene faid before) a Vide Seél. 592. 596, £97- fo.
Warrantic, though he were never feed by foree of the taile, may worke the efleet of 048
a difcontinuance.

Home poct difcontinuer un fait, Se.
poce difcontinner un taile; and fo s the originall,

This is miftaken, and fhottld be, bome

Seét.

» fuit=—tail, L, and M, $ doe. added in Loand M. and Roh.

by ——

»

L i

previons poffeihion in the feoffor, firce from cvery circumftance of Fiaud cither {fair and innocent, ot nchirgd by the opun and
nototious circumflances of difivifiny abatement, intrufion, or deforcement.  8ir Robuit Atkyns aequired his poflefdion by the entry
made by higl under the verdict obtained by Jum in 1710, e Joll it by the verdi€l given v dame Ann Atkyns in 1712, It may,
therefore, be {aid (and the faél really was), that he obtained the verdi€l given for him in 1710, and canfuquently the pofftflion
underit, by a pretended tile. He had not a fair or innocent pofietlion.  Ie did not acquire his pollelion by ditleifin, mtrufion,
abatement, or deforcement j it did not defeend upon him ; it did not come to him by a@l of law ; he was not i the feifin of the
fee by virtug of any gt or dentife from the freeholder: he obtained his pofieflion by 1he judgment of a cuurt'nF law, under the
colour of n prerended rice.  Thus, in the language of the law, his original pofiefion wus founded in fraud, prallice, and ftratagem.
And to ufe an expreftion of the judges, 3. Rep. 98. 0.  the common law does fo ablior fraud and eovin, that all alls as well
“Judicinl ns others, whiclt of themfelves are juft and lawful, yet being mixed with fraud and deecit, are 1 judgment af Jaw
*“ wrongtful and unlnwliul.”’~In Burr, 117, great frets was Iaid on the refolutun of the judees {'ermor's cafe. 'l_"hu cafec there
was, that Thomns Sinlth being {vifkd in fee of {tveral lands, and holding others by copy of court-roll, nnd others for a term of
years, and otherd ar will (a1l of them Iying in the fime vill), made.n feothinentwith hvery of all thofe held by copy, for years, nnd
at will, to dne Chappell for life, and afterwards levied o fine.  The queflion was, Whether the fine was u binr to l_hc owners of
the tee, ae the uxpirntion of the fArlt five yeurs, Tt appearsd that Smith continued in pofleflion of the land, and purd the rents,
Sue 3. Rep, 79, 1. And. 190, Cury, 20. Cro. Eliz, 86.  The judges were of opinton, tha the feoffment was fraudulent.  Upon

i exanination of the different veports of the enfl, 1t will be found, that his continuing in the poffefion of the land, aud paying ?-nt
aficr



Iib. 3. Cap.11. Of Difcontinuance. Se&. 642, 613,
Sect. 642.

* N OT A, f [oit [eignior et tenant,

et le tenant dona les tenements
a un auter en v taile, le remain-
der a un auter en fee, ef puis le
tenant en taile fait un leas-a un
Home pur terme de vie, ¢, fa-
vant le reverfion, &c. et puis gran-
ta le reverfion a un auter en fee,
et le tenant a terme de vie atturna,
&c. et puis le grantee del rever-

Sion moruft fans beire, ore mcfme

le-reverfion devient al feignior por
voy d efcheate. Si en ceff cas
le tenant a tcrme de vie deviafl,
et le feignior per force de fom-¢/-
cheate enter en la vie le tenant en
le taile, et puis le tenant en le taile
moruft, il femble en ceo cas que ceo
neft pas difcontinuance al iffie en
le taile, ne a celuy en le remainder,
mes que i/ poit bien enter, pur ceo
que le feignior eft eins per woy
d efcheat, et nemy per le tenant en
le taile, &c. Mes f{ecus eflet, f
le reverfion uff effe execute en
le grantee en le vie de tenant en le
taile, car adongue uft le grantee
cfie eins en les tenements per le
tenant en le tayle, t Se.

N OTE, if there be lord and te-

nant, and the tenant giveth
lands to another in taile, the re-
mainder to another in fee, and af.
terthetenantin taile makes a Jeafe
to a man for a terme of life, &c.
{faving the reverfion, &c. and after
granteth the reverfion to another
in fee, and the tenant for lifeat-
torne, &c.and after the grantee of
the reverfion die without heire,
now. the fame reverfion commeth
to the Jord by way of efcheat.
If in this cafe the tenant for lifa
dieth, and the lord by force of his
efcheat enter in the life of tenant
in taile, and after the tenant in
taile dieth, it {eemeth in this cafe
that this is no difcontinuance to
theiffue in taile, nor to him in the
remainder, but that he may well
enter, becauie the lord is in by
way of efcheat, and not by the
tenant 1in tayle. But otherwife it
(hould bee, if the reverfion had
beene executed in the grantee, in
the life of ‘tenant in tayle, for
then had the grantee been in the
tenements by the tenant in taile,

&c.

HE recafen of this cafe 18 here rendred (as before it was in this Chapter), that albeit
the reverfion be exccuted 1n the lord by efcheat 1n the lite of tenant in taile, yct be-
caufe he 1s not 1n by the tenant 1 tatle but by efcheat, 1t worketh no difcontinuance, But
it 1t had beene exccuted n the life of tenant i tatle 1n the grantee which was in by tenant in
tatle, then the lord by efcheat fhould hdve tuken advantage of it. Bur of this fufficient

hath beene faid betore iu this Chapter,

Sect. 643, 644, & 6435,

PARCEL defon JTEM, fi un par- A LSO, if a parfon
glebe, e 1y Jon d'un  efglife of a church or vi.
d

/il

t tailey le vemainder a un aunter eny not in L, and M. nor Roh.
+ %c. not in L. and M. nor Roh.

i.;dﬂ Scét, f20.

Lib, 1. fol. 140,
Lib, 3. fol. 62,63,

L Nﬂfﬂ,""“[ff??t', L. and ﬁf. and Roh.

el i

after he made the feoffimene, were rhe chief circumflances which induced the court to confider the feoffinent to be fraudulent.  “The
fame may be obferved of the cafe of White vo Bacon, Saville 126, The continuing in the pofletlion of the land afier the convey-
ance, has ahways been eonfidered in our law ns a badge of fraud.  Fermor's cafe thevelore only proves, that if a tenant for years,
after making a feoftment, continues in the pofleflion of the land, and pnys rent for it, the pofleffion acquired by him vnder the
feoflment iy frandulent; and thevefore a fine, and every other a& which derives its cﬂhf.[t from that poileflion, is void, Bur
FFermor’s enle docs not npply to the general queltion, of the operation of o fine Jevied by tenunt for yeurs, who has previoudly
executed a feoftment, when the eafe is not nlfected bycircwnitances of {raud,  The eafe mentioned before in this note of Whaley
v. Tancred is direfly in point, that a fine {o levied by leflee for years is o bar to the leflor after five years from the expiration of
the leafee And with refpect to the feoffor's remaining in the poficion, if by the deed declring the ufes of the fine ic is exprefled
that the fine fhould enure to his ufe, the pofleflion will be invelted in hiun by the Ratute of nfes.—~The editor begs to con-
clude with an obferviation of Jord Hardwicke (3. Ak, 631.) which feema to him 1o lhn&iun, in {omg niecafure, the gcnﬂl‘ﬂl
redoing contained in this note =" If it is a mere legal title, and a man hus purchaled nn eflate whieh he fees himfelf has a
“ defedt upon the face of the deeds, yet the fine will be a bar, and not affed him with notice fo as to e him a truftee for the
¢ perfon who had rhe righr, becaute thiv would be carrying it much tou far ; for the defe€ upon the fuco of the docds is often

'* the wecalion of the hne’s Leing levied,™



Lib. 3.

ofglife, alien certame
terres Ou  tenements
parcel de fon glebe,
&c. @ un auter en
Jee, et moruft, ou re-
ﬁgﬁe, O JG"?Z ﬁac..
ceffor poit bienm enter,
nient contrifieant tiel
alienation, come eff
diten un Nota 2. H 4.
Terme Mich, quod fic

incipit.

Of Difcontinuance.

certaine lands or te-
nements parcell of
his glebe, &c. to
another in fée, and die
or refigne, &c. his fiic-
ceflor may well enter,
notwithftanding f{uch
alienation, as is {aid 1n
a Notaz2.H.4.Termino
Mich. which begin-
neth thus.

Sect. 644.

NOTA quod dic-

tum fuit pro
lege, en un bricfe de
accompt port per un
mafter d’'un college
¥ gers un chapleine,
que i un parfon, ou
un  vicar, graunt
certaine terre quel
eff de droit  fon e[~
glife a un auter et de-
vie, ou permute, le
fucceffor port  enter,
&e. Et jeo croy que la
caufe ¢ft, pur ceo que
le parfon, ou vicar,

que et feifie, O

come en drott de fon
efclife, n'ad pas droit
de fee fimple en les
tenements, et le
droit de fee fimple de
ceo demurt en afcun
auter perfon ; ot pur
cel caufe fon fucceffor
poit bien enter, nient
contrifieant tiel alic-
nation, &c.

 wers un chapleine==d'un chapely L. and M. and Roh.

3 M

N OT A quod dicium

Juit pro lege, 1n
a writ of account
brought by a maiter
of a college againft
a chaplaine, that if a
parfon, or vicar, grant
certaine land which
1s of the right of his
church to another and
die, or changeth, the
fucceflor may enter,
&c. And I take the
caufe to bee, for that
the parfon, or vicar,
that 1s feifed, &c. as in
right of his church,
hath no right of the
fee impl¢in the tene-
ments, but the right of
the fee fimple abideth
in another perfon ;
and for this caufe his
fucceflour may well
enter, notwith{tand-
ing {uch alienation,
&cc.

glebe 1s, is a queftion in our
bookes. [#] Some hold that it
1s in the patron ; butthat can-
not be for two reafons. Firit,
for that in the beginning the
land was given to the parforn
and his fucceflors, and the
patron i3 no {ucceffor. Se-
condly, the words of the
writ of juris wtrum be, fi fit
libera  cleemofina ccclefie  de
D. and not of the patron.
Some others doe hold that
the fee fimple 1s in the patron
and ordinary ; but this cannot
be, for the caufes abovelaid :
and therefore,of neceflitic, the
fee fimple is in abeyance, as
Littleton faath.  And this was
provided by the providence
and wifdome of the law ; for
that the parfon and vicar have
curam auimarem, and were
bound to celebrate divine
fervice, and adminifter the
facraments ; and therctore ng
alt of the predeceflor fhould
make a difcontinuance to
take away the entry of the
{ucceflor, and to drive him tq
areallaction,wherby he fhould
be deftitute of maintenance in
themeane time. Upon confi-
deration of all "our  bookes I
obferve this diverfitic : thata
par{on or vicar, for the bene-
fit of , the church and of his
fucceffor, 15 1n fome cales

cfteemed in law to have a fec
fiinple qualified ; Dut to Hoc‘?
any thiig to the prejudice of |

his fucceffor in many cafes; !
the law adjudgeth him to have

in efteét bus an cftate for life.
Caufee ecclefiw publicis canfis
aquiparantur : and Summa ra-
tio efl quec pro riligione facit.
And Ecclifia fungittir wice mi-
noris, “meliorem fucere pm;/i‘
conditioncm  [uam, deteriorent
nequanguan.

As a parfon, vicar, arch-
deacon, prebend, chantery
pricit, and the like, may have
an action of wafte, and 1n
the writ it {hall be {uid, ad
exberedationem  ecclefiee, ¢,

or pracbende  ipfis

And the parfon, &c. that
maketh a leafe for life, {hall
have a4 confimili cafu during

the

t oete—ne. 1.

Sect. 644.

341

[4]8. H. 6. 24. 1a.H. 8. 8.

Vide i{egiﬂr. 307%. a.
tit. Elchange. 12.1l.
(F. N. B. 485 49+ a.)

45- 17 =~
8. 4.

F. N. B. 19. L.
{Dyer 71, u. 2. Roll. Abr 339,

Bra&on lib. 4. fol. 220,

Brit, fol, 143.

. . J * 41,
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Lib. 3. . Cap. 11. Of Difcontinuance:

F. N. B. 49. 1. m. n. 20. E. 3.
tit, juris utrum. Temps E. 3.
Juris utrum 14, 1. 14. E. 3.
ibid. 4. F. N.B, 50. 30. E. 3.26.
n1. E. 3. 11. tit. Entrie 10,

F. N.B. z06. F. Reg:itr. 237.
4. E. 4.2, 8. E 3. t1t. Entric 3.
7-11. 3. 54, 55

(Aul. 07.4a.)

[L‘] F- Ni B- 49- L- Sﬂ- H *

(1 Roll. Abr. 475. 439. 488,
Cro. Car. 38. 5. Rep. 81,
s, Roll. Abr. 63. 334.)

{a. Cro. 200. Ant. 32z, b,
Fio, 456, Doc. Pia. 27, 271.)

14. L. 3. 14, 11. 1L, 4. 6%,
. Fog4.06, 18 I 5.9,

O I og.11. 5 Koo, Aid 167,
e Iy 1e, gels BEoge Aad 3g,
g8 ko 30090 20 Lo g Junis

utrm o,

Ny -

y ., ' . . ’ .
Y denements de dvoitdefon efglife, pur ceoque le droit cft en fon chapiter, et le=not in L. and M. nor Roh.
- Vpricle de droity purcceo,gue e droft desnpt en ey, not in L and M. nor Robl,

the life of the leflee, and 4
writ of entrie ad communcn
legem alter his death, or a
wnit ad terminum qui pra-
teriit, or a guod permidat
the debet, and none can main-
taine any of thefe writs, but
a tenant in fee fimple or fee
tasIe.

And a parfon; &c. may re-
teive homage, which tenant
Yor life cannotdoe, Temps L. 1.
Lncumbent 1q.

[¢] Likewife a parfon, &c.
fhall have a wnt of mefne,
and a contra formam feofla-
mentt.

But a paifon cannet imake
a difcontinuance, as Littleton
here teacheth s for that thould
be to the prejudice of his fue-
ceflor to take away his entrie,
and to drivc him to a reail
action.

Alfo if a parfon; &c. make
a leafe for ycares, reierving
a rent, and dicth, the leafeis
determined by his death ; asit
tenant fol life had made a
leafe, noaceeptanceof the rent
by the fucceflor can make 1t
good. Alfo in a reall action
a parfon, vicar, archdeacon,
prebend, &c. fhall have aid
of the patron and ordinarie,
as tenant for life fhall have,
So as it 18 evident, that to
many purpofes a parfon hath
but in effe& an citate for lite,
and to many a qualified fee
fimple, but the entire fee and
fight ig not in him; and that
15 the reafon thdt hce cannot
difcontinue the fee fimple that

S¢&.

& AR un evefque

poit  aver breve
de droit de * tenements
de droit de fon ef~
glhfe, pur ceo que /¢
droit eff en fon cha-
piter, et le fee fimple
demurrant e luy et
en fon chapiter. Et un
deane poit aver breve
de droit, pur reo gue

le droit demurt ein duys

T Bt un abbe post a-
ver oriefe de droit, pur
ceo que le diott de-
murt en luy et en fonr
covent. Bt un maf-
ter d'un bofpitall poit
aver briefe de droif,
pur ceo que le drout
demurt en luy ef
en fes confreies, &c.
Et fic de aliis § ca-
fibus confimilibus, ||
Mes un  parfon ou
un vicar ne poit a-
ver briefe de droit,
.

Sect. 64 g,

645.
FOR a bifhop may
have a writ of right
of the tenements of the
right of his church,
for that theright is in
his chapiter, and the
fee fimple abideth in
him and 1n his chapi-
ter. And a deane may
have a writ of right,
becaufe the right re-
maynes in him. And
an abbot may have 2
writ of right, for that
the right rethaynes in
him and in his co-
vent. And a mafter of
an hofpitall may have
a wtit of right, becaufg
the right remayneth
in him and in his
confreres, &c. And
{o of other like cafes.
But a parfon or vicar
cannot have a writ of
right, &c.

he hath not, nor ever had; tor, as 1t hath beene faid; Omanis ﬁ:‘fﬂaf:’b‘tﬁrwﬁ:ppmﬁt babitum. And
for the fame caufe he cannot have a writ of right right; nor a wiit of right in his nature ; as 4
writ of right fur difclaimer of cuttoines and lervicesy ne infufié wexes, rationabilibns divifis, quo

gure, and the like.

But here it appeateth by Littleton, that {uch bodies politike or cerporate as have a folc fei:
fin, and may have a writ of right, for that the fee and right is in them (albeit they cannot ab-
folutely convey away their lands, &c. without affent of others), may make a difcontinuance ;
as a bihop, an abbot, a deanc, a mafter of an hofpitall, and the like. But this is to bee
underftood where a deane of a mafler of an hofpitall, &c. are folely feifed of diftinét poflef-
fions; forif the bodie rhatis {eifed be aggregate of many, as the deane and chapiter, mafter
and confreres, &cv. then the feoflment of the deanc or mafter s fo farre from a difcontinuance
as 1t 1s a diflcifin,

And thefe that have the fre and right in them fhall not have ald in refpect of their high and
lzrglc cgiutc, albeit any of then be prefentable s but a deane that is collative fhall have aid
of the king,

And it 15 to be obferved, that the remedie is ever agrecable to the right; and therefore
the bifhop, deane, mafter of an hofpitall, that hath college find common {cale, or the like,
fhall have a writ of right right, which is the higheft rcmcﬁic, for that they have the highelt

citate.
Here

t Et wn abbe poet
§ 7 added L. and M. and Rol.

i}« e added Looaud N, and Foh.



Lib. 3. Of Difcontinuance.  Set. 646, 342

Here Littleton citeth the booke cafe, Mich. 2. H. 4. as an authm"itie'ﬁ‘hcr'eupon he ground-
eth his opinion. And it is to be obferved, that the yeares of H. 4. Were publifhed before
Lirtleton did write, | |
But at this day, the bithop, deane, mafter of an hofpitall, or the like, that have the fee and Vide Se. 5:4. 593, &c. 1. Eliz.
vight in them, as hath beene faid, cannot difcontinue ; neither can they or any parfom, © 18- 13.Eliz.c.10. 1. Jucobi
vicar, archdeacon, prebend, or any other having any ecclefiafticall living, with affent of “F:3°
deane and chapiter, patron and ordinary, or the confent of any others, make any leafe, gift,
grant Or conveyance, eftate, charge or incumberance to binde his fucceflor other than for
terme of one and twentie yeavres, or three lives in pofleffion, whereupon the accuftomed rent or
more fhall be referved. Thefe be excellent lawes, and have beene well expounded for the Lib. | .
| . . » » ] . , . . e o 2o fﬂL 46- le- 41- fﬂI- 6'
maintenance of religion and the good of God’s church ; for otherwife it 1s to bee feared that & g0, Lib. - fol. o & 4 7
holy church would lofe more than 1t would gaine in thefe dayes. . Lib. 6. fol. g? in . b oo
But where Littlcton, in this and other Seétions, makes mention of mafters of hofpitals, the Lib. 1:.fol. 6;7. g7, H. 8.
reader muft know, that fince Lirtleton wrote, there hath beene a great alteration made by 3! H.8. 32.H.8. 37. H. 8.
divers acts of parliament concerning hofpitals. 1. E, 6, &c.

Mffﬂf’f' del bff/?”ﬁ[/- Thefe points concerning hofpftﬂls were refolved [¢] by the [e] Pafch. 24. Eliz. the Lord
jufﬁce‘a‘- ‘ Cheneye’scafe. Lib. 2. fol. :1.3:.49.
Firft, that né hofpitall was given té the crowne by the flatute of 2. H. 8. nor any hof- Evelquede Canterburie’s cale.
itall is within the ftatute of 31. H. 8. of monafteries, but only religious and ececlefiafticall
Eofpitals, and that no lay hofpitall was within thofe ftatutes,
~Secondly, 1f upon the foundation of any lay hofpitall or after i1t was o¥dained, that oncor (a. Sid. 43.)
divers priefts fhould be maintained within the hof{pitall to celebrate divine fervice to the poore,
and to pray for the foule of the founder, and all chrifbian foules, or the like ; and that the
poore of {uch hofpitall thould make the like orifons, yet fuch an hofpitall 1s not within the
faid ftatutes ; for the hofpitall is lay, and not religious ; and all or the moft part of antient
lay hofpitals Were founded or ordained after the like fort ; and the makers of thofe ftatutes
never intended to overthrow workes of charitie, but to take away the abufe. |
Thirdly, that no hofpitall was given to the king by the ftatute of 57. H. 8. but in two Lib.1. f. 24. Porter’s cale.
cafes, where the donors, founders or patrons, &c. had entred and expulfed the prieits,
wardens, &c. betweene the fourth day of Februarie, Auno 29, H. 8. and the five and twen-
tieth of Decembery Anuo 34. H. 8, or where king Henry the eighth, by commiflion according
to that aét, fhould enter and feife the fame ; but that determined by the death of that king. |
Fourthly; that the ftatute of 1. E. 6. extentled not to any hofpitall whatfoever, citherlay Porter's cale ubi fupra;
or religious, as by the fame appeareth, Lib. 4. 111.113, 2114- 116,
And I was of counfell with the lord Cheney In this cafc, which, feeing it may doe good for ™ Lambert’s cale.
maintcnance of charitable ufes, I thought goed fummanily to reportit. To this I,will adde, Ecclefiafticus c. gq. ver. 22,
Panis pauperum wita pauperum ; qui defraundat eos wir fanguinis eff. . (8. Rep. 131. a.)
Nota, Of hofpitals, fome are corporations aggregate of many ; as of mafter or warden, &c.
and his confreres: {ome, where the mafter or warden hath only the eftate of inheritance n
him, and the brethren or fifters power to confent, having college and common {eale : fome,
where the mafter or warden hath the ftate it him, but hath no college and common feale ;
and {uch a mifter or warden fhall have a juris usram : and of thefe hofpitals foine bee cligible, i4. E. 3. juris utrum 4.
fome donative; ard fome preferitable,

Sf‘.‘&- 64'6'
‘ E.JS Jo pluis baut briefe que RBUT the highelt writ that ihcy .

ils pozent aver eff le briefe can have Is the writ of juris

de juris utrum, /¢ quel ¢ft graund utrum, which is a great proofe S st S )

proofe que le droit de fee n'oft ein that the right of fee is not“Z%’, 7Zwsy adaten

eux;, neen nul auters, &ec. Mesle in them, nor in any others,’z—fﬁ 7 hois S e oA

- 4 - ] v s _,f"' .
droit de fee fimple eft en aberance, &c. But the right of "the feel[’ “ " = 2 . . luiiea
&c. ceo eft a dire, que il off tant- fimpleisinabeiance, thatistofay; sc. »pu, ., a.ccocdo odirece,

- el — -

. N. B. 48)
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folement en le vemembrance, en- thatitisonlyin the remembrance, £ ..., 0 4 o vasoivigs <5ty
tendement et confideration de lz intendment and confideration of sve. zu cow Mo mip fs n wracd’Ca,

ley, % ¢, Car moy femble que tiel the law, &c. for it feemeth to me,2%. . S i, #ute PP ifz;‘ -
“179/2’";-:(!}:;# P W _'.r’-",;?;'r”.l .r;,//. :F"""’ ' ‘L
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Lib. 3.

A_‘q__":'::f#duv:d 24. L. 3. 63 Vi. Sedt. 6:13, 6-19: E

650. 651.

Vide Scét. 1.

(Hob. 338. Ant. 263. b,

" 2. Roll. 339. Pofl. 343 a.
1. Rep. 66.)

Vifg. 4- Eﬂ:id:

Brad. Lie 1. €0 n,

& of=—en, L, and M, and Rol, .
in nubibiesy e notin I and M, nor Roh. & ¢ added T.oand M.oand Rol.

| Gap; IT.

chofe * ef tiel droit que eff ait en

B1it, I. 240,

divers livreseflre en abeyance, eff 4
a tant a dire en Latyne ( Jcilicet ),
Talis res, vel tale reGtum, que vel.
quod non ‘eft in homine adtunc

{uperftite, {ed tantummodo eft, et

confiftit in confideratione et 1n=-
telligentid legis, Jetquodaliidix-
erunt, talem rem aut tale reCtum
forein nubibus.. Mes jeo fuppofe
que ils intenderont per ceux parols,
in nubibus, &c. come jeo aye dit
adevant. §

Of Difcontinuance.

Selt. 647.
thatfuch a thing and fuch a right

which is fayd in divers bookes to

" be in abeyance, 1s as much to fay

in Latine ({cilicet), Talis res, vel
tale reclum, que vel quod non eff in
homine adtunc fuperftite, fed tan-
tummodo eft, et confifizt 1n confide-
ratione et intelligentid legis, et quod
alit dixerunt, talem rem aut tale
rectum fore in nubibus. But 1 fup-
pofe, that they meane by thefe

words (7n nubibus, &c.), as I have
{aid before.

N aberance. (1) That is, in expectation, of the French word dayer, to expect. For
when a parfon dieth, wee fay that the frechold 1$ in abeyance, becaufc a fucceffor is in

expetation to takeit ; and herc note the neceflitie of the true interpretation of words.

If tenant pur ‘terme d auter vl di::th,ithe‘ freehold 1s faid to bein abeyance untill the occu-
pant entreth. «If a man make a leaic for hfe, the remaindet to the right heires of 7. §. the
fee fimple is in-abeyance untill 7. §. dieth.  And fo in the cafe of the parfon, the fee and
right is in abeiance, that 1s, in expectation, in remembrance; entendment, or confideration
of law, 1. In confideratione five intelligentid legiss beeaufe it is not in any man then living ; and
the right that is in abeiance is faid to be iz nubibus, 1 the clouds, and therein hath a qualitie

of fame whereof the poct {peaketh :

Ingrediturque folo, ct caput inter nubila cond:ty

Se&.

JTEM, fi un parfon d'un ¢/ghfe

devie, ore L
del glebe del parfonage ¢ft en nul-
luy durant le temps que le par-
Jfonage eft voide, mes 1 abeiance 3
c’eflafcaveir, i confideration . ef
en o intelligence de le lry, tan-

gue un auter ot fait parfon de.

mefme Lefflife s et immediat quant
un auter ¢ft | fait parfon, le frank-

tenement en fait ofi en luy come

Sucreffor. §

le ﬁ*mzlzz‘enemem‘

647.
ALSQ, if a parfon of a church
dieth, now the freehold of
the glebe of the parfonage is in
none during the time that the
parfonage is voide, but in abei-
ance, viz. in confideration and in
the underftanding of thelaw, un-
till another be made parfon of the
fame church ; and immediatly
when another is made parfon, the
frechold 1n deed is in him as fuc-
cellor,

. ' ' S _ :
SI UN pm_/érz d un (‘/'g/(‘ﬁ" devie, $9¢.  So it is of a bifhop, abbot, deane, arch.
deacon, prebend, viear, and of every other fole corporation or body politike, prefencative,
cleftive, or donative, which inheritances put in abelance are by fome called bareditates ja-

centes 3 and fome {ny, gue le fee eft en balaunce.

+ e added 1., and M. and Roh,

q &o. added L, and M, and Roh.

Sedt.

1 Mes feo fuppefe que ils intenderont per cenas parolss

| /nit not in L. and M. nor Roh.

1) In the courfe of thefe notes, frequent mention has been made of the neceflity which there was ar the old law, that there

fhould always be an immediate tenant of the freehold, and uf the reafons
reafons did not apply, in the fume degree, o

ainft the fulpenfion of the inheritance.

upon which this neceflity was gounded j but thele

Henee, the' for the realons 1 have mennoned,

it wias an cltabliflied maxim, that the I'rr.-:-htﬁd never could be in fulpenfion, or, as it 18 generally called, in ulwi,rnncu, it wits il

mitted that the inheritance mi
jealous eye 3 for tho' hiefs, in 1
quences of their hecoming fuch we
admitted that the inheritince might be fufpended, it was agreed, that the {uf]
ag poflible, and allowed upon none but the moft prefling und urgent aceafions,

it But this fufpenfion or abeyance of the inheritance could not but he confic
hrir original conflitution, were not hereditary 5 filly when they had once become hereditary, the conle-
re fo numerous, and affedted materially fomany other parts of the feudal [yilem, that, the it was Alwave
ienfion of 1t fhould be dilcountenanced and difconryred au mich
‘The chiel reafons of the averfion of the old law (rom the

ered with o very

fulbenfion of the mheritance are fet foth in two late maiterly and profound publications, fir William Blackfione's Argument on the Cale

of Perryn and Blake, mud Mr. Hargave's Obfervations on the Rule in Shelley's eafe.—"T'o thelt reafons the modern law has added hese

murked and unremitted odium of every refltenint upon nlienntion § o huing clear, that no reflraint upon the alienation nl‘prulmrty would be

more eflie@ual than the admiflion of o Mifpenfion of the inhe itince.—The fime principles have, m fome degree, given nfe to the well-

known rule of lnw, that a preceding efinte of frechold s indifpeninbly necellivy lor the fupport of o contingent venminder y and they ih=

fluence, in fome degree, the dotlrines refpedting the deflru@ion ol contingent renmanders, Moy, Fearne's excellint ]".fl'&?( upon thele fub-
13

je€ts makes any farther inveftigntion of them here quite wnneceffary ¢ but perhaps the readerwill not be difplenfed with ¢

{ollowing (hort

dilcuflion of n Tahje&t intimately conne@led with them g— the fufpenfion and extintiion of poreersy deviving their eflect from the ftatuie

of ufes, or the ftatute of wills § thole jowcrd which nre
future eftate or interedt in the lund, are faid to be collateral to the Innd 4

given to mere fhrangers, thatis, to perfons who have nedher o prefent novit
thofe whieh are veferved to n Iwrlhn who hiae eather o |1|'vlt:nt or

future citate or intereftin the land, are G 10 be redating 1o the land ¢ and thete again are fubdivided mto two chatles, powers anncxd

to the eftute in the lund, and powers i1 grofi.

owerin 1o take eifeét in pofleflion duning the
i fettlements to tenants for lile, when lulpf:&lwul i poffeilion, tomake leafes ~&Powers in profs arey, where the pm-lhn to whom

T'he former e, where o lurl*lhn has an eftate i the |.'H'M'|. and the eftate to be creited lly the
continuance of the eftate to which the power 14 nnnexod ¢ aeh s the power ul'u:\|l¥ [ven
I

y e

given hanan cltate n the land ¢ but the eftote to be created under, or Iny virtue of the power, is not to take ite effeél till after the duter-

minntion of the cttate to which it relites s fuch nree the po
potuerrs collateral to the Lanud, =114 Ldd, that o releale, fine, feofhment, o commuon recuvely, will ni r:-;linunilh or [Iullrny them,

wers ulunlly inferted in fettlaments to Jointure an atter-raleen wite.—[, ds ta the

SNin
antu



Libg.

JTEM, afcuns per-

" adventure wvotlent
arguer et dire, que en-
tant que un parfon
ove Taffent del patron
efordinarie, poit gran-
ter un rent charge
bors del glebe del par-
fonage en fee, et if-
int charger le glebe
del parfinage perpe-
tualitent, €rgo tls ont
Jee fimple;s o dewx ou
un de eux avoit fec
fimple * al meinst. A
ceo poit eftre refpon-
due, que 1l eft princi-
ple en e ley, que de
chefcuns terres il y
ad fee fimple, &c. er
afcun bome, oit T au-
terment le fee fimple
¢/t en abeyance||. Ef
un auter principle eff,
que chefcun terre de
Jfee funple poit  efire
charge de uti rent-
charge en fee per un
Voy ou per aulcr.
Et quant tiwl rent oft
graunt per le faitle
parfon, et le patron,
ot l'ordinarie, &c. en

Of Difcontinuanceé;

Sect, 648
ALSO, fome perad -

venture wil argue
and fay, that inafmuch
as a parfon with the
affent of the patron
and ordinary, may
grant a rent charge
out of the glebe of
the parfonage in fee,
and {o charge theglebe
of the parfonage per-
petually, ergo they
have a fee fimple, or
two or one of them
have dfee fimple at the
leaft. To this may bee
an{wered, that it is a
principle in law, that
of everié land there is
a fee finple, &ec. in
{ome bodie, or other-
wife thefeefimpleisin
abeyance, And thercis
another principle, that
every land of fee fim.
ple may bee charged
with a rent charge in
tee by one way or
other. And when fuch
rent 1s granted by the

deed of the parfon, and

the patron, and ordi-
narie, &c. in fee; none

| Se@c 64§; |

IL tfﬂ Un p?‘ZﬂL’@fé’ (Ant. 10, b.)

en la ley, &c.  priy.
cipinm, quod ¢ff quaff primunt
caput, from which many cafes
have their originall or begin-
ning, which 1s fo ftrong, as it
{uffereth no contradiction 3
and therefore it is faid In our
books, that ancient principles
of the law [a] ought not to be
difputed, Contranegantem prin-
cipia non eff difputandum. T hat
which our author here calleth
a principle, et 3. & go. he
calleth a2 maxime,
- Here Littleron in anfwer to
an, objection alleageth rwo
principles,  Firft,

Qite de cheftun ters

iy ad fee fiinple, &,
T'his 18 perfpicue wernm, and
ncedeth no explanation,  Se-

condly,

Chefcun  torre de

Jee jfumple poet  efire

charge en fee per un

VoY ou auler. Hercby it

appeareth, that albeit the
night of the fee fimple be in
abeyance, yet 1t may be charg-
cd by one way or another,
And fo it may be aliened in
fee, albeit the right of the fee
be 1 abeyance, or in confide-
ration ot law. And herein
15 a diverfitic worthy the ob-
fervation to be made, that
when the right of fee fimple
1s perpetually by judgement
of law 1n abeyance, without
any expeciation to come in oz,
there he that hath the quali-

[2] 11. H. 4. g.

Sc&. 3. & go

(Lampets cafe 10, Rep. 46. b.)

343

ficd fee, comcurrentibus biss G4
in jure requirnntur, may charge
or alien ity as in the cale
of parfon, vicar, prebend,
&e. but where the fee fimpic
is In abeyance, and by pof
fibilitic may cvery  houre
come Ju effe, there the fee fime-
ple cannot be charged untill
it commeth /v effe. (1) Asif
leitfe for life be made, the re-
manuder to the riahe he res of
1. 8. the fee fimple cannot be

¢harged

fhall have prejudice
or lofle by force of
fuch grant, but the
grantors in their lives,
and the heires of the
patron, and the fuc-
ceflours of the ordina-
ric after their deccafc.
And after fuch charge

Jee, nul avera prejy-
dice ou parde per force
de tiel grant, forfque
les § grantors en lour
viesy vt les béres Je
patron, et les fuccef-
fors del ordinary a-
pres lour deceafo. Et
apres tiel charge, fi le

(2. Roll. 418, 414.)

¥ al=ar, L. and M. and Roh. t &'re adided L, and M. and Roh, | Geoadded

L. and M, and Roh, § gramtors—grantecs, L, and M. and Roh.

T outerment notin L, and M, nor Roli.

(1) On the quefiion, whether the foe fimple, during the fufpence of a contingent remainder, remains in the rrantor, o is in ahey-
ance, fee My, Fearne's Effay on Contingent Remainders, 3d e, 275,

—

ante 26¢. b, Alhanic’s eafe, v, Rep, 110, b, Digﬁuu's cafe, 1. Rep, 173 i Moore Goc. The reaton why n re Jende t_{nrn not - extine
Hlliﬂl liiu:m, 14 fid to be (:mtu *165. ll.), that collateral PUWLCrSs Qe hot 1D the n:l_un'u 11 l‘lghtf- o tllh'n, .!ul f_unnnl- lhi*luiu:.{', {rom thor
yature, be selenfed, adiy, “1'hat where powers e rven or referved to any puton ]Ill‘-'l!llH' any bt o ivterclty enher praent or totoe,
in the Lind, the exercife of thele powers s conhidered as ndvantageots to him ; nd theve i< no readoy why he theuld not he :1ll-m_ud !r{ch- |
Pt with, or exclude himielt fromthe benefit of them @ but that, when they are given to fhanetres, they ae iionded !nl' the heneht of lonte ¢
third perfon 3 and theyefore the extm@ion of them is [uppolad to be injurious to I'::muf purion inlumlulilu I I.:.m.{nrti by them,  With
I‘L']'rt:é to their not lmimr Llulhu}'ml hy f‘f:nﬂ'ml‘l‘.lt, ﬁlll', Ul" 'cuvt 'Y L‘L'L'I)' I]Hll], Il* 14 I:tlti, !h L‘Il“JJ e fl"mt} {l;l.nunﬁ 1Rk} ellate ‘Ft}nll:u'y
to his own feollinent ¢ but if a Hranger, with a power of vevocation, wakes a feoltiment, Iu\'wa'n e, oy lullqn. N rv}'m'rri*, :m::l :.liFUI"-:-':ll‘d:;
revolies, the perfon claiming the eftute under the revocation 1 in immediately by, sndimakes his tide inimediarely from the l.ll"lgiIldl‘h‘lf‘[m'
or devitor, and not by or from the feoftor, conulor, or recovercer he is hut thrnllnrv bfnlml G l“tl‘pl‘n-d' by oy aét ol rllu: teo tos,
conulor, or recoverce.  Thus, by the old law, if ceflui qre ofe dovited it feoflves fhoutd fell bt tandy and died, il g
leollees ynde u feoflment overj vet it was held, that the fooigecs g hie Irl! dpaunl lhn‘r oW1 leollment, beoanie the poser to
lell was I'nt:l't.'l)' cullaternl to the rill!,hl 1o the land, nnd the vendee took nothinp lly the h.'uﬂn‘lﬂl‘l*l- I, A 10 /m'wr'r.ll ruf:HHI,L:' In
{he dand. —-Such of thoje powers as e in the nature of powérs appendvict 1o the effate, may, o apieed, |)*'Il'}:t|11j'!lllﬂll'll Ly
!'l'll‘“‘b, f:.‘ull'munl. ﬁnu, Or commnin rcom'ur)'- ‘T hefr powets alio me Dable 1o be L:*:.HH}',I'II”IL‘IJ or hlllmulu;l l;y any of the CONVeY.Inoy
Which pre {aid not oy opernte by trantnutation of the pollethon, as barpains and fales, leali s and vdaatog, and cavenants 1o fiadhd tetfed o
for whosver hag any eflate in the Jnnd, may convay thiv eitate ro anorhory amil it would be wpjutt diae he thould nterwm d- beamdmingd
to nvoid, ur th do any thing in derogation from his own treante— Any alivunce of Hus natare, therotore, whinely conrgs v:.ra:h it the wlulal-.:
of the Hl'liﬂl!ll"ﬂﬂﬂllll‘, 1w 0 total teftrudltion of the powa it ap endant o that cidate :uul_ h}' patiny ol teafon, :mr fch it coan e s
with it linly { [HH‘I of the eftate (ﬂﬂ Nterm fnl‘ yeary orin Gllate Jor ), iillpﬂhhl, L|11I‘II‘.H the cortinwance of thea oilare, the enere fe f‘t
1he powcr, orynt leaft, the eitate to be paifed by ity snd any fich atfarance, wlnrh. llnhn.r.:-l only 1 chu e apon the eltate (i & rant o' a
yent), l‘.lt‘t‘t*ﬂ'nlily lulyeéls the ellate crented by the power to that chargre, W ih rcdpeét 1o fuch of the powers ""L”F“‘li to lund 29 metmd to
be powets in grofv je—Ay the ellates raifed by them du not tall w:t’l\}in the compuls wb the dtate wo whinh they are ud to relate, theae ih.}l.'t;
H 1 liu




a4. E. 3. 21, 82,
(Plo. Com. ¢36.)

L S - PR
Cap. 11

Fimple.

‘eharged till 7. §. be dead. And
{fo is Littleton to be under-
"ftood, viz. that either it may
‘be charged i prefenti, orin

‘fhfr#fﬂn

Chefcun terre de fee

And fo 1t 15 of
lands entailed, for they may
be charged in fee alfo; for the
-eftate taile may be cut off -by
fine or recovery, Alo the
eftate taile imay continue;
and yet tenant in taile may
dawfully charge -the Jand and
‘binde the iffue in taile. As
if a differfor make a2 gift 1n
taile, and the donee in condi-
deration of a feleafe by the
diffeifce of all his right to the
donee, granteth a rent charge
o the diffeifee and his heires,

-
]
J

Of Difeontinyance,

* par fon devie, fon fuc~
ceflour ne poit wvener
a le dit efglife de efire
parfin de mefme k
tﬁj fﬂc” Pf’ r la 15:7 »
Jor[que fer prefent -
ment del patron, ef
admiffion et inflitytion
del ordinarie. + Bt
pur cel cayfe il co-
vient que le fuccef
Jor foy teigne con-
tents et qgree de cep
;me Jon  patron et
‘ordinarie loyalment

Se&s 643.

if .the parfon die, his
fucceflor cannot come
to the fayd church to
be parfon-of the fame
by the law, but by
the prefentment of
the patron, and ad-
miffion and inftitution
of the ordinarie. And
for this caufe the fuc-
ceflour opght to hold
himfelfe content, and
agreeto that which his
patron and the ordi-
narie have lawfully
done before, &c. But

Jefovent adevant, Se.
Mes ceo n'eft progfe
que le fee fimple, Se.
eft en le patron et
Uordinarie, ou en af~
cun de cirx, Sc. Mes
la caufe que tiel grant
de rent-charge T off
bone, eft, pur ceo que
cex  queuyx  averont
intereft, ¢, en la dit
efglzfe, fcilicet, e pa-
tron folonque la ley

proportionable to the value of
his right, this fhall binde the
iflue 1n talle., Pide Sed. 1,
Bridgewater’s cafe ; which
lands, by the vule of Littleton,
maybecharged : and therefore
if the owner of thofe thirteene
acres grant a rent-chaige
out of thofc thirteene acrcs
generally, lying in the mea-
dow of cightie, without ien-
tioning where they lie parti-
cularly; there, as the ftatc in
the land removes, the charge
{hall remove alfo. But fince
our author wrote, all eccle-
fiafticall perfons are difabled
to charge i fee any of their

this is no proofe that
the fee fimple, &c. is
in the patron and the
ordinarie, or in either
of them, &c. But the
caufe that {fuch graunt
of rent-chargeisgood,
15, for that they who
have the intereft, &c.
in the fayd church,
viz. the patron accor-
ding to the law tem-

Vide Sefl. 1. Bridgewater’s cale,
& 9.

Eﬂ?ﬁﬁﬂﬂimll poficlions; as zemporal, et [ordi- porall, and the ordi-
arge. hath beenepoken ofat -y ppsp folongue lo ley narie according to the
Vide Seft. 593. Et guant tiel rent eft Sfpiritual, fueront af~ law fpiritual, were af-

(Do&. and Siud. 50. a.)
31. E. 1. tit. Grant. go.
8. R 2. Annuit. 53.

(2. Cro. 397.)

fenting, or parties to

grant, &c. This is an JEHUS, 08 parties a tiel
4 {fuch charge, &c. And

i‘::xcpllfint inrerprctat:ion ﬂ_nd de?’ g €y &99 A Ef C’EG
limication of “the faid prin- fynple oftye Ju werie this feemeth to be the
ciple, viz, that rone fhall : A - |
have prejudice or lofle by any CtZZ{/é que tel g/e e true caufe Why {fuch
fuci}_ grant, -puthfuch 43 are ngt L_’/ff‘c’ cﬁarge T/ glebe may be charged
partic or pfivie thercunto; as e , - N

the patron and his heires, perpeiuiae, “ 6_"" In perpetuitic, &e.
the ordmaty and his fucceflors, and the parfon and his fucceffors ; which fucceflors of the
parfon arc to be prefented by the patron or his hetres, and admitted and inftituted by the
ordinary or his fucceflors. "I'he kikeis to be faid of an archdeacon, prebead, viear, chauntrie
prieft, and the like.

Per le fait le parfon, et patron, et Pordinarie, &e. Yet if the parfon dic,
ind in time of vication the pitron; of the aflent of the ordinaryy or the patron‘and ordinary
grant an annuitic or rent-charge out of the glebe, thisg fliall (as hath beene fiid) binde the fuc-
cceding parfons for cver.

1f there be patfon,. patron, and ‘ordinary, and the parfon by the éordinance and aflent
of

{5. Rep. 81.) |
i6. E. 3. Annuit. 24. 40.E. g. g0,
a. E, 5.2y, Reg. 38,

( Dodt. & Swud. 46. b.)

* parfon not in L.and M. nor Roh, 4 &, added L, and M. na Ron. 1 . added L. and M. and Roh: | &reonotin L.

and M. nor Roh,

not {eewn to beany reafon why any alteration i that eftate fltould affeét them, Hence, if tenant for life, with n power to jointure an
after-tuken wite, conveys a Iife eltate by bargain and fule, leafe and releafe, or tovenant to itand feifed, this conveyance will not affeét
the power of making ajointure,  Tf he even makes n eonveyance in fee by any of thefe aflurances, as it is not their operation to p s a
greater eftnte than the gantor has a right to convey, the power in grofs is not affelted by it 3 but if he conveys by fine, feoffment, orre-
covery, as thefe affurances nog only pafs the cltate of the grantor, but convey o tortious fee, they neceflarily difluil the whole inheritance,
and confequently divelt the feitin, out of wiich the ules to hecreared by the power are to be fed, 'l‘hcy therefore operate in oxtinétion of
the power, A power in grofs may alfo be relenfed to any of thofe m remainder, — And if the whole fee 15 in the terre-tenant, fubjeét to the
power j as where ancllate i ljmited to 4. for life, remainder to fueh ufes as he Mhall lJy deed or witl uppoint, vemainder to 4.in fee; there
A, conveys the whole fee by leafe and releafe, hic lmwur of appointment, notwithilanding it is inthe natuie of n powerin profs, istotally ex«
tingnfhed, See CaTemp. Talbot 4.1 It thouyld be ohferved, that in mentioning above the effe@ of a {eofhiment, fine, or common recovery,
the expreflion s, that powers may be extingifhed by thoie conveyances, But itis not intended toimply, citherwith refpett Lo posers collute-
vul or powers relnfing to the lands, that thole conveyances necel arily and unavoidably extinguifh the powers inwll cales, In fome calis llluIY
do not.  T'hns, inthe el of Leicelter's eafe, ¥ Vent, 278, A, beiyge tenant for life, with power to revake by decd or willy executed o deed,
whereby he covenmited 1o lwy a fine to feveral utes, and afterwards levied € Hne accordn :l’y; it was held, thet the deed and fine (taken
togrether) were o good execution of the power, and not an extinélion of it. Afterward s, illrt'lurriug Ve lhown, Carth, 22. 1 Vent. 368, 171,
Skin. 15. 1844 wheve 4. being tenant for Life, with power of revocation, levied o fine, and afterwards declarved the ules, it was eonten fed,
that the ine was an extin®lion of the power 3 oand to dillimguil that cafe from the earl of Leiceller's cale, it wag foid, that in the formes
ciale the deed preceded, by the Luter atwas lubleguent to the fine,  Tu the lormer eade it wag id, the power wag exccuted, und an e
created by the deed, fo that no eifate remained forelvitable by the fine 3 Lot thaty 1o the atter cule, the jing being il Jevied, was ipfo fuclo
n forfeiture of the eitate, and the fubteguent deed could not, by any intendment of law, revive the power,  “Fhee judges uguim{ one, N
the king's-hench, were of this opinton. But crvor wats afterwards brought in the exehequer-chamber to reverfe thuir judment § and it
wis accordingly veverfud, by five judges apnit two, on the pround, r|luu the fine and the fubfequent desd, decloving thy ufes thereot,
wope but one and the fime l:um'r.'y;ulcc.---'f"hu(fu cults thew, that where u pecfon is tenant forlite, with o peneyal powaer of revocation, fine
and a deed, declaring the ufes of ity will be confleuwd an n grood exevade of the power,  The principles of thefe cales may he cigh ted
much i'urllwriu*urf{umunt y butitis by no means advifeable to do i in praélice,  In Carthew 23, itis exprefoly faid, that if an cflate s
granted to one tor ite, }ﬂ;u nl'l.:.-rn.y;lwdu levies i fine fir conmuzance de droity and doclares the ufey o handulf torlite, reminde in fee to
tho granter o lelor, thiig i & torteitwrey, notwithitunding the declwution of the ule,



of the ordinaric grant an gnnuitie to another, having guid pro guo in confideration, theyeof, 6.E. 3. 4:35. :7-E. 3. 41 #.
this thall ‘hinde the fucceflor of the parfon, without the confent of the patran. | F.N.B.152. 37 E. 3..32.
A church parochiall may be donative and exempt from all ordinarie jurifdigtion, ‘and the .gg.HE. 3'2‘7‘ b. 13 H. 4. 88,
incumbent may refigne to the patron, and not to the drdinarie ; néither can fhe ordigarie v;, S 31'33_ s530. 11 E. 3.
wvifit, but thepatron by commitlioners to ‘be appointed by kim. And by Littletsn’s rule, the Jur. vtr. 3. 8. AfL 29, 31.
patron and incumbent may charge the glebe ; and albeit it be donative by a layman, yet 13.Afl 2.
sere laicusis not capable of it, ‘but an dble clerke r:':iﬁva [facros ordines 1s 3 for albeit hee come o
in'by lay donation, and not by admiffion or inftitution, yet his funétionis fpirituall ; and if 4 H. 3. Quar, Imp. 183
fuch a clerke denative be difturbed, the patron fhill havea quare impedit ofp this church do- ;‘?}JE'B} re. 64. 14 H. 4. 11,
. . ' -. . : - . . + N. B. 33.¢. 16. ¢. 3. Bre.6bo.
pative, and the writ fhall fay, gwod permirtat ipfum prezfentare ad ecclefiarn, ¢, and declare
the dpeciall-matter in his declaration, And fo 1t is of a prebend, chantery, chappell, dona- 13 E. 4. 3. 6. H.7. 14.
tive, and the like ; and no laps fhall incurre to the ordinary, except it be fo {| p'eciaily pro-
vided in the foundation, But if the patron-of fuch a church, chantery, chappell, Bc. do- Vid. Sc&. 530.
native, doth once p_rﬁfent to the ordinarie, and his clerkeis admitted and inftituted, it is now 22 H. 6.26. F. N.B. g;. c.
become prcfentnble, and never-fhall be donative after, and then laps fhall incurre ‘to the +Z.s.e Lor , e pas 3--4%?-’@@*; -ﬂfjf, p
ordinary, as it fhall of -other benefices prefentable. But a prefentation t6 fuch 4 donative "‘E’}“""‘ . ""‘“‘;:’;:”f; ﬁi’f&?éf‘g_“i :’ig/‘{
by a ftranger, and admiffion and inftitution thereupon, is meerely void. And all this was in:c'rlfa?]:f';:i;ihild,%. & Wil. 5 3, & rress ;-',1!4 %

refolved by the whole court of king’s bench, for the retorie parochiall donative of Saint Gayer d“{j‘/iﬁ Trelpas. L/ & ;‘fr“ci... f e fl
A1 S ;,3 7 b & L, i, __‘:“ ¢ P

Burianin the countie of Cornewal;l,_,.fg/ﬁ 2ag o L7 Jru F LAt e ] it P AT : AL tn TES ' )
It appcarcth by our bockes, anﬁ'%fdﬁ%‘am‘fﬁ? p 1arné?},/ AR T the fitt all the 17 E- 3 40 6 E 3. o M owa e p

bithopricks in England were of the king’s foundation, and donativ traditi baenl;. 25 E-§ ca Unicode P rovifor. A peiras Ve
P g g ndation, and donative per traditionem baculis ypoup i pa, 10. & 6. ,-/ .o ,ﬂ_(j

(«d ¢/} the crofier, which was the paftorall ftafte, &' annuli, the ring whereby hee wus

married to the church., And king Hesry the firft being requefted by the bifhop of Rome to

make them eleCtive, refufed it: but king Fodn by his charter bearing date gquinto Funii, o
anno decimo fiptima, granted that the bifhopricks thould be-eligible.  IF the king doth found F. N.B. 35. E. 4¢. A. B.

a church, ‘hofpitall, or free chappell donative; he may exempt the fame from ordinaric gWEE' d- fﬁ'& 85 .g' g{r. 29
jurifdiction, and then his chancellor fhall vifit the fame. Nay, if the King dde found the ¢ .- 2 2 o ). 143
fame without any {peciall excmption, the ordinaric is not, ‘but the king’s chancellor, to vifit 16,1 4, Briefe 660. 21. E. 3. 60.
the fame. Nowas the king may creatc donatives exempt from the vifitation of the ordi- Regiftr. jo. Dyer. 10 Eli.f. 273.
narie, fo he may by his charter licente any fubje to found fuch a church or chappell, and 14. El. ca. 5. 2 . 5.¢ 1.

‘to ordaine that it fhall be donative, and not prcfcntablelé and to be wifited by the tounder,

and not by the ordinaric. And thus beganiie donatives in England, wheieof common pey- (F. N. B. 35- 2.)

fons were patrons.

. »
Of' dinarie. . Ordingrius is hee that hath ordinaric juri{dition in caufes eccleflafticall, (0 Rep. 30. 4 Inft. 338.

immediate to the king and his courts of common law; for the better execution of juiftice; i g6. 2.)

as the bifhop or any other that hath exempt and unmediate jurifdiction in caufes cccle-

ﬁﬁﬁifﬂll-

Lﬂf'y fé’.”?f’@?‘é’). Which confifteth of three parts; viz. Firft, on the common law, (ant. 130, 115. D)
cxprefled in our bookes ¢f law; and judiciall records. Secondly, on ftatutes contained in
afts and records of parliament. And thirdly, on ciftomes grounded upon reafon, and
ufed time put of minde ; and the conftruétion and determination of .thefe doe belong to the
judges of the realme.

Lé’y ﬁﬁvzrzz‘ual, &¢.  That is, the ecclefiafiicall lawes allowed by the lawes of ,, o, :.)
this realme, viz. which are not againft the common law (whereof the king’s prerogative The 5;;&; of a5 H. 8. c. 1g.
is a principall part) nor ‘againit the ftatutes arid cuftomes of the realme; and regularly ac- g3 H. 6. 3g4. 3e. H. 6.2 8.
cording to fuch ecclefiafticall lawes, the ordinarie and other ecclefiafticall judges doe pro-
ceed in caufes within their conifance. And this jurifdiCtion was fo bounded by the antient
common lawes of the realrne, and fo declared by act of parliament.

.A'{(!?JZZ/ZO?Z &sz?fﬂ?f %22072.  In proprietic of fpeech; admiffion is; when the bi.
thop upon examination adinitteth him to be able, and faichy Admitto te babilem. [d] Inftitu. [d] Lib. 4.1, 75 &
tion is, when the bifhop faith, Jufituo te relorem talis ecclfice cum curd animarum, & azeipe Lib. 6.1, 19 Lib. ;g{;}' 26.
curam tuam &S meams |_.f.'] But {fometimes in a more lnrgc {enfe, admiffus doth include ;':{/Z.-‘rf;- [¢] W. 2. cap: 5.1 Ko
rus alfo s cupus praefentacns fit admiffus, (ive) inflitntus. And it 1s to Le obferved, thatin-
Hitution is a good plenartie againft a common perfon (but'not aguinit the king, unlefle he 45, H. 6, 27. 38. E. 3. 4.
be indudted) ; and that is the caufe that regularly plenartic fhall be tried by the bifhop, be- "
vaule the church is full by inflicution, whichis afpirituall adt ; but void or not véid fhall be
tried by the common law., Glanvill lib. 13. c. 18, 19 20.
At the common law, if an eftranger had prefented his clerke, and he had beene admitred f’t"“"}“{f"gé' b 5 Biadlim
and inflituted to a church, whercof any fubjeft had beene lawfull patron, the patron had l-l'ié;:l'lil?: ;{Jc:f??-l.ﬁé'll-ﬁﬂ-ﬂgl-

ho other remedy to recover his advowfon, buta whit of right of advowfon, whevein the Buw £, 222, 227, 304
incumbent



e .o - > . e * s & e e
Lib. g. 'Cap.11n ~ "Of Difcontinvance..” Seél. 648,
‘6. E. 3. 28.139._52. 39. E. 3. 24 'ingﬁlhbe;}t was not to be removed & and fo it was at the.common law, if an ufurpation had
‘{3 E'3.25. 45-E- 3 " ’beene had upon an infant or fcme;covex;t, having an advowfon by difcent, .or -'upoﬁ tenant
. Quar. imp. 139- 20 o2 “for life, &c. the infant, feme coverf, and he in the reverfion were diiven to their writ of
tg:l‘:lj “i:; 386, - .vight of 'advowfon ; for at the common law, if the church were once full, the incumbent
s uar 1P could not be removed, and plenartic generally was a good plea in a guare_impedit, or affife
b, Of darreiné prefentment ; and the reafon of this was; to the intent that the incumbent might
uietly intend and appli¢ himnfelfe to his fpirituall charge, And fecondly, the law inten ed,
?hat the bifhop that had cure of foules within his diocefle; would admit and inffitute an able
man for the difcharge of his dutie and'his owne ; and that the bifhép would doe right to every
patron within his diocéfle. | But at the common law, if any had ufuiped upon the king,
and his prefentee had beenc admitted, inflituted, and induéted, (for without induion the
_ . church had not beene full againft the king) the king might_have removed him by gquare
B. 6. k. 143-2. . .. impedit, and beene reftored to his prefentation ; for tflel;ein he hath a prerogative, guéd nrllunm
8- ca. 3- 14 R. 2.Cav 1o yombus occurrit regi 3 but he could not prefent, for the plenartie barred him of that; neither

(5. Rep. 57.97. Lib. 6. 49, 50.
6. Rep. Gregn’s Cafe, |
s Cfﬂ;r335- .F- N. B, 33 h-]

'F. N.
g5 E. . :

4. H. g. ca. 21, 1. H.fol. 29 could he Yemove him any way but by aclien, to the end the church might be the more quict
[*] Li.6. fol. 51. Li 7. fo. 19. in the meane timg. [*] Neither did the king recover dammages in his guare impedit at the
3. H. 6. Dam. 17. 3¢ H.6.28. ‘commen law. But the faid ftatute [4] hath altered the common law in the cafes aforefaid 3 as
az. E. 3. Cha mperty g. namely, Quoad hoc, quod fi pars rea accipiat de plenitudine ecclefice per fuam propriam preefentatio-
1 8-'1'.- ;'sr-;lﬂ- ,1'2!:1‘?"’“13’E E. 1. nens r:ag;frnptrr illam plenitudinem remaneat loquela, dummody brewe infra tempus Semefire {nupe-
[Qaim{v 2? ca. 5.' 13- E. 1, tretury, Ic, and alfo hath provided remedy in the other cafes, as By the {aid aét appeareth.
(2] 45 E. 3. 35 38 E. 3. 4. [ g1 Andif the king doc prefent to a church, and his clerke is admitted and inftituted,
25. E. 3. 47. 13 EL. Dy. 292. yet before induction the king may repeale and revoke his prefentation. . But regularly no
Reg. go2, &e. 28, EL Dy. 348. man can be put out of "pofleilion of his advowfon, but by admiflion and inftitution upon an
14.E. 4.2, 7. H. 4. 32. 31. L1, o h urpation by a prefentation to the church, cum aliquis jus prefestandi non habens preefenta-

' » g dae . f . - ’ . - %
EO?;T;‘? o Bbéi W.z.ub. 0P, ity €5c. and inot by collation of the bithop : [4] and thereforg if the bithop coilate
. PRI w--cfp;{.fﬂj;‘-j“éf‘ without title, and his clerke 1s indudted, this fhall not put the rightfall patron out of pof-

P Pt A B R P 0] feffion 5 for it thall be taken to be only provifionally made for celebration of divine fery;
mAre e2er b st 10T © 7-'“51_;: chen ; Ior it tl Heonly proviionally made or celebration 0@ aivine fervice
N "’,’g“'(;:in’ﬁt%%’ gbf{cpﬁﬂé‘ 2. 50.2.) untill the patron doe prefent;”and therefore he 1s not driven to his guare impedit, or afiife
/_.{f;-:m.._z.._ s Fer-RBi) Fhoc frile. wessinof darreine profentment, in that cafe ; but an ufurpation by collation fhall take away the
2_"". ;/Zﬁiff:‘:*: i¢: ;jj’ i:::‘"“" % yight of collation thatis in another. (1), o o ‘ . |
S et P PRIV ::-—.ﬁ:’mﬂfj, It 1 tobe obferved, that an ufurpation upon a prefentation {hall not onlv put out of
}‘{ i) (3' REP' 3'04. de 5{}17:’- L e ! . b *P - P - P . - yP -
ny N ErT e ' pof{'efﬁon him that hath right of prefentation, but rightof collition alfo. Therefore at this
day the incumbent thall be removed in a guare impedit, or aflife of darreine prefentment, if

there be nota plenartic by fix moncths betore the seffe of the writ; but then the incumbent

+

g.H. 6. g2. & 56. 19 H. 6 68.

(7. Rep..27. Cro. Car. 74.-  muilt be nanjed in the writ, orelic he fhall never be rembved : yét at the common law, if
Doét. & Stud. 11. b, Lib.6. 51. the ordinary rcfufed to admit and infhrate the clerke of the patron, or when any difturbed
Ant. 17. b.) him to prefent, {o as he could not preferre his clerke, he might have his quare impedit, OF

aflifc de darreine prefentment 5 and if the church were not full, have a writ to the bifhop té
admit his clerke : but {o odious was fvmonie in the eye of the common law, thit before the
ftatute of V. z. he recovered no dammages. At the common law, if hanging the guare im-
pedit againft the ordinary for vefuling of his clevke, and before the church were full, the
patron brought a guare impedit againft the bifhop, and hanging the fuit, the bithop admit
and wnftitute a clerke at the prefentation of another, in this cafe it judgement be given for
the patron againf} the bifhop, the patron fhatl have a writ to the bifhop} and remove the in-
cumbent thiat came in pemf'mre lite by tfurpatton, for pradente lite nibil innowetur, and there-
fore at the common law 1t wus good policie to bring the quare impedit againtt the bifhop as

(10. Rep. 53. 5. Rep. 102. fpeedily as might be. And it is to be obferved, thatalbeit the clerke that comes in pendente
6. Rep. 51. Hob. 201, lite, by ufurpation, fhall bereinoved ; yet if the rightfull patron, being a ftranger to the
. Cnfu. 93};3 fentment. 26 writ, prefent pendente lite, and his clerke is ddinitted and inftituted, he fhall not be removed ;
;f i ; E:c:?nh::m . for elfe by the bringing EJF fuc:h quare impedit dgainit the ordinary, the righefull patron might
o1 El. 2. 8. a. & b. 9. Eliz. be defeated of )iis prefentation : zlnd‘thﬁrcfure cver after the ftdtute ot Weftm, 2. amongit
Dyer. 260, F. N. B; e, other things it was enquired v oflicio, 1f the church were full; and of whofe prefentation,
14. H. 8. 81, 1g. b 2 &eo and if the plaintte fhould have a writ to the bifhop, and his clerke admitted, (as in moft
Dar. Prel. 1. 10. k.3 17 cafes hee otight) yet may the nghtull incumbent have his remedic by law,

g{, PI.- (; 31“ Quar. imp. Stath. And as it was guud pOllt:lE (8 hath beene f:ud) 10 hrmg A guare m:pnﬁt as fpcedlly as

ab. kg 150 ge 11 6. 39, 56, might be againtt the bilhop, {o it is good polieic at this duy to nuwme the bifhop in the guare
1. 1L 6, 68, L. 5 Eogoais impecdiry fur then he flnll not prefent by laps.  But feeing the bifhop thall not prefent by laps
g9- k4. 30, becaufe he 1s nwmed 1n the wrg, what then, after that the tume be devolved to the metropos
| litan, fhall not he prefent by laps, becaule hie is not numed 2 To this it is anfwered, that

he fhal not in that cafe prefent by laps ; for the metropolitun fhal never prefent or collate by

11. I, 4. 8. Yapy after fix wonceths, but }vhcn the timmediate ordinary might have collated by laps withul
(Hob. 154.) the fix moncths, and had turcealed his imes  And foit1s if the time bedevolved to the king
fot

(1) V. flat. 7. Ann.c. 18,



Lib. 3.

Of Difcontinuance. Sect. 649, 6 43

for the firft ftep or beginning faileth ; and in humane things, Duod non habet principium, non

habet finem,  And all thefe points were refolved [#]1n a writ of error brought by Rickard
bifhop of London and Fobu Lan.affer againtt Anthony Lowse upon a judgement given againft’
them in 2 guare fmpedit 1n the common-place for the chitrch of Wanbifhe,

heare what our author will fay tnto us.

JTEM, ji- tenant en

taile ad ;ﬁ'e et
Joit differfie, et puis
il relefla per fon fait
tout _fon droit a le dif-
Jeifor : en ceff cafe nul
droit de taile poit
¢fre en le tenant en
tatle, pur ceo que i
avoit releas tout fon
droit. LBt nul droif
poit eftre en ['iffue ex
Je tatle durant le vie
Jon pere. Et twl aroit
del enheritance en lp
tatle w'eft pas  tout
cufterment expire per
Jorce de tiel releas,
&e. Ergo, i covient
que tiel droit demuit
en abeiance ®, ut {u-
pra, durant la vie le
tenant cn taie que
relefla, e et apres
Jon deceafe dongue eff
f1el droit maintenant
en fon iffuc en jait,
¢,

Sell.

N mgfnie le ma-

ner eft, low te-
nant en {atle grod-
ta tout font cflate &
un auter s en coft cas
le grauntee w'ad oflate
Jorfque pur terme de

Set. 649.

ALSO, if tenant in

tayle hath iffue
andis difleifed, and af-
ter he releafeth by his
deed all his right to
the diffeifor: i1n this
cafe no right of taile
can be in the tenantin
taile, becaufe heehath
releafed all his right.
And no right can bee
in the iflue i1n taile
during the life of his
father. Andfuchright
of the inheritance in
the taile is not altoge-
ther expired by force
of fuch releafe, &-c.
Ergo, it muft needs be
that f{uch right re-
maine 1n abelance, z#
Jupra, during the life
of tenaht in taile that
releafeth, &c. and af-
ter his deceafe fuch
right prefently 1s 1n
his iffue in deed, &c.

650;

JN the {fame marner
it 15, wherc tenant in

tatle grant all his eftate

to another ; in this

cafe the grantee hath

no eftate but for terme
of life of the tenant

ﬁwnﬁr et non

But now let us

7 ITTLETON having de-

clared where a fee 158 1n A0 ¢ 7. %

abeyance, and where a free-
hold and fee is in abeyance
by act 1n law, and where a
fee that 1s 1 abeyance may
be charged ; here he putteth
two cafes where o right of an
eftate taile may be in abey-
ance by the adt of the parte,
which are {o cleere and evi-
dent, as there needs no further
proote or argument, than Lis-
tleton huth juitly and arufi-

345
[’::i&l Mich. 3. :]acnbi's |

(6. Rep. 48. b, 2. Cro. ga.)

- _#::.!: .J" - :.,:.“"f’" .- :' -
AET BAI A R R
fs't" A ‘f'f-',"‘}'-;¥ e .-{"..-'ﬂ. .

L. Com, fol. 562, 563. in Wala
fingham’s cafe. 14, K. 3. Difa
cout, 5.

(Hob. 338.) frsr . A rwizs oo
- r v .

(Cro. Car. 427, 8, g.
Ant. 217.2. Dyer 74, a.)

cially made, albeit fome objec- |

tions of no welght have beene.

made agamndt 1. It tenant in
tuile of lands holden of the
king Dbe attainted of fclonie,
and the king after oflice feif-
eth the {ame, the cftate taileis
in abeyance, there faid tobein
fufpence.

- Grant  fon  eftate,
concedit flatum fuum.

State or cftate fignificth fuch
niheritance, frechold terme
for ycares, tenancic by fta-
tute merchant, ftaple, clegiz, or
the like, as any man hath in
lands or tenements, &c. And
by the grant of his eftate, &c.
as much as he can grant {hail
patle, as here by Litileton’s cafce
appeareth. Tenant for life, the
remainder in taile, the remain-
derto the right heires of te-
nant for life, tenant for lifc
grant fotum flatwm funm to o
man and his heires, both eltates
doc pafie.

ngbf s Fusy, frve re&lum,
(which Littleton often ufeth)
ignificth properly, and fpe-
cially in writs and  plead-
ings, when an eftate is turned
to a right, as by difconting-
ance, difleifing &c. where 1t
all bee fuid, gquad jus de-
| terra,  But
(Right) doth alfo include the
eflite

¥ & e, added L. and M. and Ral,

3 O

19. H.6. 6o. 2¢9. Al.p. Wale ws + ..
fipham?s cale, ubi fupra.

(Ant. 263. b, 29g. b. 331, a,

342. b.)

Vide Seét. G5, 504, ‘;525, 526,
44. E. 3.10. 14. 811, 28,
113. Aﬂ.. Ba 5. H| 7; 39!

44+ AlL 28, 44 Eo 3, 10,

(Plo. 484.)

o, 1, 6. g,
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lel 3'.
Vide Se, 465. Pl Com. 484 eftaté iz efe in conveyances ;
Lib. 8. fol, 153, Altham’s cale. 4 therefore if tenant in fee

3g. H. 6. 38.

(1. Cro. 429.)

fa] W.2.¢cap. 3 .
Pl, Com. 84- & 487- bl]

vid, Sect. 420, 659, &c.
(Poft. 347. b.)

6.H.7.8.a.
Altham’s cale ubi fupra.

Pl. Com. fol. 374. in [eignior
Z cuche’s cafe; & fol. 487. & 448.

in Nichol's cafle.

3. H. 8. taile Br, 32. 35. H. 8.
Grant. Br. 150, Vide 16. Eliz.

Dicr gag. b. Titulum.

33. A p. 13. 41. E. 3 tit.
Walte 83. 11, H. 4. 67.
13.H, 7. 10. Pl Com, 482, per

Dier. 27. H. 8. 20

4¢. E, 3. 23,

F. ' B Gﬂ. ['l- *1* E- 31
Walteo Bg. 42. E. 3. 18,

Cap I1.

{itiple mike a leafe for yeares,
and releafe all his right in the
land to the leflee and his
hcires, the whole eftate 1n fce
fimple pafleth.

~ And fo commonly 1n fines,
the right of the land includ-
eth and paffeth the ftute of the
land ; as A. cognovit tenementa
preedidla effe jus ipfius K. e,
‘And the ftatute [&] faith,
Jus funm defendere (which 1s)
Satun fuum. And note that
there 18 sus recuperandi, jus
iutrandiy jus habendiy jus retis
nendiy jus percipiends, jus poffi-
dendi. |

~ Title, properly, (as fome
fay) is, when 2 man hath a
lawfull caufe of entry into
lands whereof another 1s feif-
ed, for the which hee can
have no aftion, as title of
condition, title of mortmainc,
8c. But legally this word
(Title) includeth a right alfo,
as you fhall perceive in many
places in Littleton : and title

Of Difcontinuande.

vie del tenant en Ie
taile, et le reverfion
de le taile w'eft pasen
le tenant en taile, pur
ceo que 1l avoit graunt
tout- fon cflate et fon
drott, &c. Et fi le te-

nant a que le graunt

Fuit fait fift waft, le

tenant en le taile ne
unque avcra briefe de
wafl, pur ceo que nul
reverfion eft en huy.
Mes le reverfion et
le enberitance de le
tatle, durant le vie le
tenant en le taile, eff
¢en aberance, ceftafca<
voir, tantfolement en
le remmembrance, con-

Sfideration, et intelli-

Se&. 65 0. .

in taile, and the re-
verfion of the taile isg
not in the tenant in
taile, becaufe Le hath
oranted all his eftate
and his right, &ec.
And if the tenant to
whonr the grant was
made make walle, the
tenant 1n tatle {hall
not have a writ of
wafte, for that no re=
verfion 1s in him. But
the reverfion and in-
heritance of the taile,
during the life of the
tenant 1n taile, 1s in
abelance, that is to
{ay; oniy in the re-
membrance, coniide-
ration, and intelli-

1s the more generall word ; for  gence de la /qy *, gence of the law.

every right 1s a title, butevery

title 1s not fuch a right for which an aétion lieth ; and therefore Titulus off jufla canfa pofidend:
¢odod noflrum eff, and fignificth the reanes whereby a man contmeth to land, as his title is by
fine or by feoffment, &c. And when the plaintite in afhifc muketh himfclfe a atle, the te-
riant may {ay, Peniat affifa fuper titulum ; Which is as much to {uy, as uj.on the title which the
plaintifc hath made by that particular conveyance, £¢ dicitur titulus & tuendo, becavde by it he
holdeth and defendeth his lund ; and as by a releafe of a right a title is releafed, fo by releafe
of a title a right is releafed alfo.  See moic hercof in Firzberbert and Brookes> Abridgements

in the title of 7itle.

Inter l‘;’/l" e Intereffi1s vulgarly taken for a terme or chattle reall, and more particularly
for a future teavme 3 inwhich cafe it is faidin pleading, that he is poflefied de insereffe termins.
But ex wi termini, in legall underftanding, it extendeth to citates, nghts, and ritles, that 4
man hath of, in; to, or out of lands ; for heis truly fid to have an tatereft in them : aud by
the grant of rotum intereffe fuwm in fuch lands, as well reverfions ai poficilions in fee timple,
thall paife.  And all thefe words fingularly fpoken are #somina colleHliva 5 for by the grant of

totum _flatum funm in lands, all g eflutes theren pafle. Kt fre de caterise

Ne UNGques avera ZI?’I{'}Q’ de wwafie, ¢, So it is if tenmt for life be, the re-
mainder in taile, and he in the remainder releafe to the tenant tor life, all his vight and flate 10
the land, Hercby itis faid in our bookes, that the cftate of the lefice 1s not inlarged, but the
releafe ferveth to this purpofe, to put the citate taile into abeyance, fo as after thut he n
the remainder cannot have an action of wafke ; yetin that cafe (faving reformation) the leflee
for life hath an cftate for the life of tenant in taile expedant upon his owne life.  But1f te-
nant in fee releafe to his tenant for life all his right, yet he fhall have an a¢tion of watte.
And if tenant in taile make a leale for his owne hite, he fhall hive an adtign of wadte,

St:ﬂ.‘.:.

& e, added in L. and M. and Roh.



Lib. 3. Of Difcontinuance., Se&t. 651,652,653, 654, 346

Sect. 6¢1.

JTEM, fiun evefgue alien ter- AL 8 O, if a bifhiop alien lands 3 ..o r g i0n)
res que font parcel de fon eve/~  which are parcell of his bi-

guery et devie, ceo cft un difconti- fhopricke and die, this 1s a dif-

auance a_fon _fucceffor, pur ceo que continuance to his fucceflor, be-

il ne poit enter, mes cff mis a_for caufe he cannot enter, buit 1s put

briefe de ingreflu fine affenfu ca- to his writ of de wngreffu fine af-
pitull. [fenfu caprtul:.

Of this {uflicient hath beene faid (how the law ftandeth at this day) before in tlﬁs Chapter.

Selt. 65 2.

JTEM, fiun dean alen terres AL S O, if a deane alien lands (4, ...,
* queux i ad en drott de luy ct which he hath in - right of

fon chapiter, et moruft, fon fucce/~ him and his chapter, and dieth,

for + poit enter. T Mes fi le deane his {ucceffor may enter.  But if

eff fole feifie come en droit_fon dean- the deane bee fole {eifed as in

7y, dongue fon alienation ¢ff dif~ right of his deanry, then hisali-

continuance a_fon fucceffor, come eff  enation is a difcontinuance to his
dit adevant. {fucceffor, as 1s {aid before,

ER EOF alfo that which was neceflary is before {fuid in this Chapter, and Littleton’s z:*EE"i;tiEg““Bﬂg‘““t:&Fﬂi“:ﬂﬁi
L] . 1 3 ]

owne words are plaine and evident.

Sect. 63 3.

JTEM, peradventure ofcuns A LSO, peradventure fome will

vorlont argucr et dire, que fi -  argue and fay, that if an abbot
un abbe et fon covent font feifics and his covent bee {eifed in their
en lonr demefie come de Jee de cer< démelne as of fee of certaing
taine terres a eux ef a4 lour fuc- lands to them and to their fuc-
coffors, &c. et l'abbe fans affent ceflors, &e. and the abbot with-
de fon covent alien mefmes les ter- out the affent of his covent alien
res a un auter ¢f devie, ceo eff the fame lands to anotherand die,
z;iz difcontinuance a fon fucceffor, this 1s a dilcontinuance to his

&e. fuceeflor, &c.

Sect. 6z 4.

P ER mefine reafon ils wvoilent BY the famé reafon they will

dive, que lou un dean || en fay, that where a deane and
chapter font ferfies de certain ter- chapter are feifed of certainé
re a cux et a lour ficceffors, fi fe lands to themand their fucceffors,

deane alien mefine la terre, &e. if the deane alien the fame lands;
(oo

|. e n;hh:},l L. unLl M. and Roh.

o guens ol ad on droit de Iny o fou chaptery=—=parcel de for deanrie, Tooand Mooand Roh,
|\ en—ci Iy

V AT pritawer bicfe de angroflie fime affenfu epifeopi et cupundi, Seovadded Leodnd M.oand Rob. and M3,
. 'JI’H.I_.\L and ol ‘



eap rr.  OF Difcontinuance. | 36&65 5., 656,

teo ferroit un difcontinuance a for &c. this fhall be a difcontinuance
Suceeffor, iffint que jon fucceffor to his{ucceflor, {o as his {ucceffor
ne poit enter, &c. A ceo poir cannot enter, &c. To thisit may
efire rélpondue, que il y ad grand be anf{wered, that there is.a great
diverfitie perenter los deux ca- diverfitie betweene thefe two
Sés. cafes.

Sett. 655,

(AR quant un abbe et I covent & O R when an abbot and the
font fetfies -, uncore sils font covent are {eifed, yet if they
diffeifie, I'abbe avera affife en forz bee difleifed, theabbot thall have

Lib, 3.

(Ant. 341, 2.)

nofine demefne, fans nofiner le co-
vent, t STc. Et fi afcun woile
Juer precipe quod reddat, &c.
de mefines les terves quant ils fue-
ront en le maine ['avbe et covent,

an affife in his owne name, with-
out naming the covent; &c. And
if any will fue a precipe guid red-~
dat, &Sc.of the {fame lands when
they were-in the hands of the

7/ covient que tiel altion real foit abbot and covent, it behoveth
SJue envers [abbe folement fans that {uch action reall be fued
nofme la covent|, pur ceo que¢ againft the abbot only without
touts font morts perfons en la ley, npaming the covent, becaufe they
Jorfque I’abbe que eft Ie foveraigne, areall dead perfonsinlaw, but the
&e. Et ceo eff per caufe del abbot whois the {overaigne, &,
Soveraigntie § ; car auterment z/ And this is byreafon of the {ove<

% diter added L. and M., and Roh.
il &rc. added L. and M. and Roh.

Sferroit forfque come € unm de raignty; for otherwife he {hould

les auters moignes de le covent,

¢

beebutasoncof the other monkes
of the covent, &c.

Se&. 656.

TWES un dean et le chapter ne

Jont morts perfons en la ley,
&e. car cheftun de eux poit aver
allion per foy en divers cafes. Bt

de tiels terres ou remements que

RUT deaneand chapter are not

dead perfons in law, &ec. for
every of them may have an a&ion
by himf{clfe in divers cafes. And
of {uch lands or tenements as the

le deane et chapter ont en com- deane and chapter have in com-

mon, &c. s'ils forent  diffeifies,
le deane et chapter averont un
affife, et memy le deane [fole,
** &ca  Et fi auter woile aver
aclion real de tzels terres ou te-

nements envers le deane, &c. i

covient de [uer envers le deane
et chapter, et memy envers le

deane fole, $Sc. et iffint il ap-

®* &eenot in L, and M. nor Rehy

+ ¢z¢. added L. and M. and Roh,
€ &¢. added L. and M. and Roh.,

mon, &c. if theybee dificifed, the
deane and chapter fhall have an
aflife, and not thedeane alone, &c.
Andifanother will have an a&ion
reall for fuch lands or tenements
againft the deane, &c, he muflt fue
againft the deane and chapter,
and not again{t the deane alene,
&c. and {fo there appcareth a

_Z")z’-f‘?‘f

+ &c. not In L. and M. ner Reh.
€ 1n not In L. and M. nor Reb.
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gppicrt grand drver/itie -perernter

L]

Jes dewx-cafes, &e.

Se&t. 6577, 658,

great diverfitiebetweene the'twd
THESE arc'appatent, and 'need no' explanation. .Saving in the' 655,/ Seétion meritjon, s
& pade of th?nrcip: gudd reddat, which inthis.placcis intended of-a reall aéhion wherehy
4and i1s-demanded, and is {o called -of the'words in every fuch writ, . o
And the reafon of this diverfitic betweene the cale of the abbot and covent, .and deane angd
chapter is, for that (as hath beene faid) the monkes are regular, and civilly dead, and the
chapter are fecular, and perfons able and capable in law. But by the policie of law the ab-
bot himf{elfe (here termed the foveraigne) albeit he be amonke and regular, yet hath he ca-
pacitic and abilitie to fuc and be {ued, to enfcofle, give, demifc, and leafe to others, and to
purchafe and take from others; for otherwife tl}cy which right have fhould not hawve their
lawfull-remedie, noy the houfe remedic againit any other that did them wrong ; neither could
the houfe without fuch capacitic and abilitie ftand. _And the covent Jave no dther abilitic
or ‘capacitic, but only to aflent to cftates made to the abbot, and to cftates made by him,

(10. Rep. 132.
F.N. B. 2. ¢. 131. ¢. 1g8. b.)

Vid. Seét. noo. 8. E g, 2-.
11. H. 4. 83. =21, E, 3. 86.

11, Ho 7o 12,

which for neceffitie’s {uke, though they be civilly dead, they may doc,

4

o S‘é&. 657 o

j‘TE M ,'ﬁzk mafter d'un hofpitall A‘LS 0, i€ the maftér of an"haof-

difcontinue certaine terre de-fon
bofpitall, fon fucceffor ne poir cn-
ter, mes eft ‘mis a fon briefe de in-
greflu fine aflenfu confratrum et
* confororum, &c.  Ef fouts tiels
briefes ‘pleinment appearont en le

Regifter, Gc.

fratrun et confororum, Se.

pitall difconftnue -certaine
land-of his heipitall, his fuccefior
cannot enter, but is putto his
writ of de tugreffie fine'affenfu conm
And
all fuch writs fully appeare 1in

the Regifter, &c.

HIS muft alfo be underftood where the mafier of the hofpitall ‘hath fole and aiftinét pof-
feffions, and not where he and his brethren are feifed as a1 body potitike arvretate of
nany. “And here Litleton (as divers times before) doth cite the Regifter.

Set.

ITEM, J2 terre [oit leffle a un

bomne pur terme de fa wvie, le

remarnder @ un auter en le tale,
_ﬁzm?zt le reverfion al /g 0, et
puis celuy en le remamder dif-
feifift le tenant a terimne de wie, ot
Jait un feaffinent a un auter en
Jee, et puis mornfl [ins iffue, e
le tenant a terme de vie moruft;
2/ femble cn ceft cas, que celuy en lo
reverfion ‘bienn puir citer fir le
Jeoffee, pur ceo que celuy en /e
Fenazirdes _q}tze Jift e feoffinent,
ne fuit ungue feifie enn le taile per
Jorce de efme le remainder, Te.

6 58.

A LSO, if land be lett to a man

for terme of his life, the re-
mainder to another intaile, faving
the reverfion to theleflor, and af-
ter-he 1n the remainder dificifeth
the tenant for terme of life, and
maketh a fecfiment to another in
tee, and after dyeth without iflue,
and the tenant for life dyeth ; it
{cemeth 1n this cafe, that hee 11
the reverfion may well enter upon
the feoffee, becaule he in the re-
mainder which ‘made the fcoff-
merti, was never {feifed 1n-taile by
force of the fame rethainder, &c.

i1 ERE

* cwilorir—{ivroruszy L. and M. and Rols.

s P

{Ante 222, 2.)

(Plo. 22. b.}

(1. Roll. Abr.654)
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, Cap. 12 Of Remitter. Se&_. 6 50.

:Vid'-sé&. 637. 592 596, 597- LI ER E it appearetlt, that albeit the feoffor hath an eftate _taile in him expetant upon
,601. 640, 641. VideSe,637. XA .y eftate for life, yet his feoffement worketh no difcontinuance. Wherein 71.ittleson
(10.Rep 85« 2 Roll Abr, 634) (3. adde a limitation to that which in ‘this Chapter he had generally faid, viz. That an
eftate taile cannot be difcontinued, but swhere he that maketh the difcontinuance was once
feifed by force of ‘the taile’; Wwhich is to be underftood, when he 1s feifed of the freehold
and ‘inheritanice'of ‘the eftate in taile, and not. where he is feifed of a remainder or a rever-
fion expectant upon a frechold 5 which freehold (as often hath beene {aid) 1s ever much re.

Lib. 3.

{pected in law.,

CHAP. 12.

ERE our author hav-
. ing next before treated
of a Difcontinuance, very
aptly beginneth this Chapter
with a defcription of a Re-
mitter,

Remitter eft un an-
tient terme en la ley,
and is derived of the Latine
verbe remittere, which hath
two fignifications § either, to
reftore and fet up againe, or to
ccafe. Therefore a remitter
is an operation in lav vpon
the meeting of an ancient
richt remediable, and a latter
ftate in one perfon where there
1s no follie 1n him, whereby
the ancient right 1s reftored
and fet upagaine, and the new
defeafible eftate ceafed and va-
nifhed away. And the reafon
hereof is, for that the law pre-
ferreth a fure and conftant
right, though it be little, be-
fore a great eftate by wrong
and defeafible; and thercfore
the firfft and more ancient is
the moft {ure and more wor-
ihy ticle > .‘..’?__r:ad Pr:'gn f._’ﬂ s VLIS
efty & quod prius eff tempore,
dotius eft jure: [a] therctore
many bookes in ftcad of ve-
mitter fay, that he 18 en fon
primer effate, or en fon medor
droity or en fon mclior efate,
or the hike. (1)

Low home ad deux

1t les. Here this word
(Titles) is taken in the largeft
fenfe, including righrs ¢ tor
being properly taken, [£]as i
cafe of a conditiongmortimine,

(2. Roll. Aby. 4427)

[a] 25. AT pl. 4. 35. Afl. pl 11,
26. E. 3. 69, 11. H. 4. 50. 2.
41.E. 3.17. b, Ettit. Remitas.

6i Elal]?l

(8. Rep. 153.)

[6] Vide Scét. 429, & 659, &e.
d4. H. 8. tit. Remuter Br. 50,
44. E. 3. Attaint, 24,

g8. Afl. pl. 7.

(Plo. 484, Ant 345.)

Of Remiutter.

JREMITTER ef un

antiwent terme en
la ley, et eft lou bome
ad deux titles a terres
ou temeiments, [eilicet,
un pluis antient title,
et un auter title pluis
darrein s et s'il vient a
la terre per Je pluis
darreine title, uncore
la ley fuy adiudgera
eriis per force del pluis

ergne title, pur ceo que

le pluis eigne ¥itle eft
le pluis fure title, et
pluis digne title. Et
donque quant hone eft
adjudge. eins per force
de fon egne title, ceo
eft a lny dit un remit-
ters pur ceo que la
ley luy mitter d’efire
erns en la terre per le
pluts eigne * et fure
title.  Sicome tenant
en le taile difcontinua
la taile, et puis il dif~
Jethft for difcontinuee,
et iffint moruft feifie,
per que les tenements
difcendont a fou iffue

ou  cofine  inberitable

Sedt. '65 Q.

REMITTER 1S an

antient terme in
the law, and is where
a man hath two titles
to lands or tenements,
viz. oneamore antient
title, and another a
more latter title; and
1f he come to the land
by a latter title, yet
the law will adjudge
him'in by force of the
elder title, becaufe the
elder title 1s the more
{ure and moré worthie
title, And then when
a man 1s adjudged in
by force of hiselder
title, thisis fayd a re-
mitterin him, for that
the law doth admit
him to be in the land
by the elder and furer
title, As if tenaunt
in taile difcontinue
the taile, and after
hee diffeifeth his dif-
continuee, and {o di-
cth feifed, whereby
the tenements de-
fcend to his 1ffue or
cofine 1theritable by

pa‘:";

¥ ¢t fure notin Loand M. nor Roh,

(1) L. As totne general doflvine of yemitier s=Innote 1, p. 239. i, notice was tihen of the dilferent degrees of title, which a perfun
dificifing another of his lands acquires in themin theeye of the law, dependently of anv anteriorright : ‘That it A, isdiffeifvd by 5. while
the polletlion is in Buatis a mere naked polietiion, unfupported by any night; and that Ahanay reftore his pofletlion, and put a total end to the
Pnlluﬂinn of B. by an eutry on the land, without any previous aclion s butihatit 4. dies, the poflelion defeends on hisheir by adl of law,
Lhat, in this cale, the heir comes tothe pollellion of the land by a Liwful title, and wequives in the eye of the law an apparent right of poi-
feilion, which is fo far good againit the perfon diffeifed, that he bas 1ol b night o ecover the pofletlion by entry, and can only 1eco-
ver it by an aflion at law,  That theahions ufed in thele cales are called pofleffory actions 3 huu thatf A permits the potleflion to be
with-held from hiin beyond a certatn period of time, withoue claming 1ty or futters judyment in o pofleifory aflioh to ke jiven
gizainft him by defaulr; or, if bemyg tenant inmil, he makes a difcontinuance 3 in wlf thelt wiles, B title iy ftrengthened, and A
ciin no lungur recovet ll)’ ) liﬂ”ﬂ”bly ﬂaiﬂﬂ, and D {]IIIY I'L'IllL‘ll}' thete i'-.' I}}' an adlion on the l”lj."hf- T huat thede Fatt aélions me
called droiturel adlions, and that they are the ultmate sefouree of the perlon dilesfed, —==Now, iF in auy of 1hele three diflerent

‘m'g“ of the adverfe tide, the difeilee, without any clipsde in lum, comes 1o th. potielion of the ettue by n defeafible wile, he 1o

,Z, //;wf 7

S confidered to be in notas of his new right, hut as of Tis ancrent and beteer vagling and confequently, the right of the perfons who

fuppohing the dileifce fill to be inas of his defeafible eftatey would beontitbed 1o the Tands, upon the ceffer or determinaton of that
cltate, iy gone for ever.  Inthele circumflivees, the difledee i Cod to be remg o/ to his ancient eitare,  T'he principal renfon far i
being rematted 38, thar the pecfon o remitted cannor fite or entee upon havdel g (o that in thele cnfiy vhere the polft.flion 18 recove:
riable by entry, the remiteer has the eedl ol an enty 5 andin thoie caten where s ecoverable by ationy it has the elleét of o
judgment at v Bue there s no remyitter whete hie who comes to the defeafible effate, comes to l'i llis own a€l, or his own
’ allent,  Hence, the detealible eftate, to inttle the paaty to be reonteed, muatt be wmade o Wime during inTwey or coverture, or mult
cm to him b}' duibunl, o1 afl of L s neither v there dany LM itte ] A Ill!l't.‘ the und et etbare 1ecovernblae, neither by n{liun, ner hY
entry. Sa that i thofe cafes where the difleifee 13 bevond the three tbages mentioned in the hu-.*m‘uinu; of the note, 1t he altarwards

conies Lo the ellate b} 4 detealible llt]u, e renatns Jeifed as ol that HINITA andd 1 oot temitted o b moe ancient e, Tln.lt: I
tha



L.1b. 3.

per force de ‘le tatle ;
en coft cafe, ceo eft a
luy a que les tene-
ments dgifcendont, que
ad droit “per force de
le taile un remitter
a le tatle, pur ceo que
leley luy mitte et ad-
judge d'eftre eins per
Jforce de le taile, que oft
Jon eigne title: car il
[ferroit ewns per force
de le difcent, dongues
le difcontinuee puif-
[foit aver briefe de en-
tre {ur diffeilin ez Z
per envers luy, et re-
coveroit les tenements
et [es dammages,* Ec.
Mes entant que 1/ eff
etns en fon remitter
per force de le taile,
le title et le intereft le
difcontinyee eft tout
oufterment anicnt et

defeat, e,

Of Remitter.

force of the taile ; in
this cafe, this is to him
to whom the tene-
ments defcend, who
hath right by force of
the tayle a remitter
to the tayle, becaufe
the law fhall put and
adjudge him to bee in
by force of the tayle,
which 1s his elder ti-
tle: for if hee fthould
bee in by force of the
difcent, then the dif-
continuee might have
a writ of entrie fur
diffesfin in the per a-
gainfthim, and {hould
recoverthe tenements
and hisdammages,&c.

But inafmuch as he 1s

1n his remitter byforce
of the taile, the title
and intereft of the
difcontinuee 1s quite
taken away and de-

feated, &c. (1)

Se&t. 660.

.affent to a ravifher, and the (2. Roll. Abr, 4a1.)
like, there 1s no remitter

wrought unto them, becaufe

thefe are but bare titles of en-

tric, for the which no aétion is
given ; but a remitter muft be
to a precedent right : and L:t-
tleton 1n this Chdpter putteth
all his cafes onely of remitters,
to rights remediable.

Er un  auter title

PZZ(ZJ' dd?‘?‘&’lﬂ&’, e, Here
is to be obferved, that an
eftate muft worke a remit-
ter to an ancient right ; for al-
beit two Iights doe defcend,
there can be no remitter, be-
caufe one right cannot worke
a remitter to another ; for re-
gularly to every remitter there
be two incidents, viz, an an-
cient rigcht and a defeafible
citate of frechold comming to-
gether,

Le pluis eigne title
eft le pluis fure title,
et pluts digne title. so
as the cldeft title is worthily
(as hath beene faid) preferred,

becauic 1t 15 the more fure and
more worthy.

Stcoine  tenant  en
tale difcontinue le taile,

iy
(5¢. Here our author, accord-
inz to his accuftomed manner,

to illuftrate his deferiprion putteth an example of a remitter, where the law preferréth the
ancient eftate by right, before 4 new eftate defeafible.  And this remitter 1s wrought by an

eftate caft upon the flue in taile by difcent, which is an act 1n law, and the difcent of the
land 1n pofleflion, and the nght of eltate taile defcend rogrether,

Eft tout ouflermeut anient et defear, &e.

Here be two things implied and

to be underftood : Firfl, that this remitter 1s wrought n this cafe by operation of law upon

the freehold in law defeended without any entrie.

Scecondly, that the law fo favoureth a re-

mitter (heing a reftoring to right), that it the difcontinuee be an infant or a feme covert, and
tenant 1 tale afeer a difcontinnance diffeife them and die {eifed, the iffue fhail be remitted
without any vefpett of the privilege of infancie or coverture ; and therefore our author faidy 1. E, 4. 1.

de 1itle ot intereft

(e difconrinuee eff tout onflerment anienr et defeat.

Dongies le difcontivuce, &,

Here 1s a reafon added in this particularcafe, that 11- E. g 3. tit, AT 8
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19. H 5. 5'9. }31. 45, tit. Entre
Cong. 3. Pl Com. 246. a.
(3. Rep. 1.)

19. H. 6. 61, 62.

(Poft. 397. 24 Ant. 246. 2.
Poll. 357. a.)

11. R.

fitteth not other cafes of remitter ; for in this cafe and many other, the law that abhorreth

5. .
4. . 4. 35. . Bar. 248,
fuits of vexauon, doth avoid circuiric of action ; for the rule s, Cironitus eff evitandus, 7

30. k. g3. 8 6. E. 1.
19. 1. 6. 63, 24, E. 3. ;0.
14. H. 4. 27, 10, H 70 11,
F. N. B. Melne & Wait.

Selt. 663,

JTEM, fi le te- A LSO, if
nant  en _ tayle . naat in tayle in-
enfeoffa fon  firts en feoffe his fonne in fec,

Temps E. 1. Remit. 13.

onc example where both f.o 3 Apes. g8 k. 3. 24,

. i qu. Eo 1o 43, 21, E. 4. 100

the rphts defeend rogether, 1 3+ 43 t
1ow puts another cexample,
where

te- ' UR author having put

# e, not in L. and M. nor Rol.

(1) 1. Here the ancient ifiohe and the defeafible eftate come (agether, It is immaterial whether they come by difcent or by a@ of
law.  Sce the nttunces brought by Litdeton afterwards, Scels 665,666, and 678,

the do@uines of the common law refpe@ing vemitter.  But they atre sreatly altered by the flatute of the 29 Hen, VIIT. That
Hatute execures the pofleflion tothe parey i thie e plipht, manner, and fG0m, as the ufe was limited to hini 7 Tt opcrates only with
elpetl ol il takier, and theretore the ilfue of the flue is vemtted.s By the ftatute of 32 Heno VEL it 15 enatted, that no fine,
feottment, or other act by the hutband, of the wife's ands, thall be any difcontinuinee ; but that the wife and her heirs, and fuch others
towhom therioht thall apper tam after her deeeate, thall, nois ihftandimg tueh fine, or other adly lawtully enterinto herlands, accord.
g o then nghes and tdes thereans Thistakes from the wile, and thole elaiming under her, the efleét of the farute of the 27 Hen VLI,
to that the has her eletthion o tahe by the 25 Hen, VI ortoenter by the 32 Hen, VI upon which fhe flull be remitted. bee Dun.
combe v AV imngdield, Mohart 2op==80 W Blich itone, 3. Come Cliae 1o, obferves, that the dottrine of remitter might feem fuperfluouy
toan hatty oblaver, who perhaps would nnagine, thar hnee the renant hath o bath the vipght, and alio the pollethion, i hule ey by
what means fuch pofleion thall be fnd o be pained. Buc the witaom ol o anciont faw determine d nothing in vain. As the renant's
poltethon was pained by w defedbive trle, it was hable to be overturncdy by thewine that defeét moa wiit of enty; sand then he mutk
have beer diiven to s wint of eight to recover Tus juflmbentime ;. which would have been doubly hivd, becaute, during the timme he
wits lnm{elt cenant, he could not eitabbifh Tos proer nde by sy poltaotery adhion s e Taw, thercfore, remits Lim to by poior e, and
Puts b an the fame condion asat he had recovered the Bd by wiit of cutiys Without theyeminer, he would have had gus e
Jowowa feparate, o good right, but a bad polleflion; now, by the remitter, he hath the mofl pertect of all tides, furis et feifina
Lonfundlivnen.




:..vf . T ‘:' ) ; . ' : - '
Fib. 3. Cap. 1%.
A . "

“where thé iffue in taile ¢laim-
eth by parchife in the 1ife of
tenant in taile, ‘and ‘thé an-
‘cient fight défcetideth aftet to
‘the fame iffue. _
Gar comént.gue tiel
béire fust dei plemme-age
al temps delinart, @e.
"The.'reafon i, becaufe ho
folie ¢an be adjudged in itlic
infunt-at the'time of, the ac-
‘teeptance of -the feoffement.
*Thercfore the ldv, rofpectcth
-khe 'time of the fedfiement,
and'not the time of the death -
and albeit he might have
waivéd ‘the eftate which he
had by ‘the feoffement at ‘his
full age, yet here it appear-
eth, that the right of the
eftate taile dEfCCné’illg-tﬂ huyn
either within age, or of full
age, fhall worke a remitter 1n
hum ; for that the waiver of
the ftate thould have beetie to
his lofle and prejudice.

Since Littleron wrote, and
afeer the ftatute of 27 H. 8.
cip. 10, 1f tenant in tailc
make a feoffement in fee -to
the e of -his - iffuc “being

L

1. 8. c. 10. of Ules.

"H.8. Dy.s4.b. 6. E. 6,
7 .&YE-SP.&. M. 116,

. 1
. 3::]2. P. & M. 129. 191.
8. H.8. 23.b. Pl Com. Amy
Townlhend's cafe, fol. 111.
a4. H. 8. tit. Remit. Br. 49.
(Dyer 106. Sid. 63. 1. Lco. g1,
Hob, 255. 298.)

and dicth, and the right of
the cftate taile defcend to the
iflue-being within-age ; yet he
is not remitted, becaufe the
ftatute exécuteth the poffel-
fion in fuch plite, manner and
forme, as theaife was limited :
Et fic de fimilibys, fo as there
is a great change of remit
ters fince Littleton wrote, (1)

‘But if the ifiue in taile 1
that cafe waive the pofieilion,
and bring a formedon i the
difcender; and recover againdt
the feoffees, he fliall there-
by bee remitted to the
eftate taile ; otherwifc the
tands may-be fo incumbred,
as the iffue in taile fhould be
ata great inconvenience : but
if no formedon be brought,
it that iflue dicth, his ilue
{hall be remitted 3 becaudc a
{tate 1n fee fimple at the
comimon law defeendeth unto
him.

Efteant de pleine age,

?!. Com. ub. fup,

(2. Roll. Abrt. 410. 421.
1. Roll. Rep. zbo.)

il -charge per Jon fait, mefine la  Yterre ove

within age, and -his heires; *

Of Riemitter.

-}-ﬁeﬁfféﬁé per’ orie. >de

le tatle; Fe'quelfits bu
.cofin* &l tenrps de’ fevjf-

-ment et ‘Heints' age, ‘et

puis le “tenant en le
tatle devia, et celly a
que ‘e feoffment fuit
SJait off fon béyreiprr
Force .de ‘e tiile 3 tro
o/t tn ‘remitier af brire
enJe Yade ‘a - que e
Jeaffment fuit fait. Car
coinent gque dirant la
vie le Yenant en e
latle que fiff fe fedff-
ment, tiel befre ferra
adudge etnns per jforce
de le feaffment, uncare
apres la mort e fe=
ndnt en le tayle, U'betre
ferra adiudge eins per
force de le taile, ‘et
nemy per force de e
Seoffment. ¥ Car co-
ment que t1el - betre

Juit de ‘pleine uge dal

temps de de mort .de
le tenaunt en le taile
que fift le feoffment,
Ceo me fait-afcun mat-
ter, Ji Ibeire fuit_detns

age al temps del feofr-
e ait -a luy. L

S tiel beire cffeant
deins age al temps
de  tiel  feoffement,
vient a4l plene  age,
vivant le temant  en
le  taile
Jfeoffment,
clleant de pleine age,
i charge per Joir Jatt

% Car not 1 L. and M., nor Roh.

T
b
!

i

Sect:660;

Jee,oitfort ¢bfine’ in- or his cofine inheritas

'ble by -foree “of O the
“taile, which ‘fonne or
"‘cofine -at the time of
‘the feoffmentds'within
hpe, and after the'te-
" mantin-tailedieth, and
‘hee ‘to whom the
‘feoffement - was  made
s his heire by force of
‘the taile; ‘this is a re-
‘mitter to the heire in
Jtaile tor whom the
feoffement was made.
For albeit that during
the life -of the tepant
in tayle who made the
feoffement, fuch heire
‘fhall bee adjudged in
'by force of the feoffe-
ment, yet after the
-death of tenant intaile;
'the heire fhal be ad-
judgedinbyforceof the
‘taile, and not by force
-of the feoffment. For
altho’ fuch heire were
of full age at the time
of the death of the te-
nant in tatle whomade
the feoffment, this
makesno matter, if the
heire were within age
at the time of the
feoffement made unta
him. And if {fuch heire
becing within age at
‘the time of {uch feoff-
ment, commeth to full
ape, living the tenant
in tayle that made the
feoffement, and {o be-

ing of full age he
charges "by his deed
3

(1) The et of this Natute on the dofirine of Remitter is very fully explained in Duncombe v. Wingficld, Hob.2¢4.  Sct

2 LEU! 1L Sidn 6]: D}'Ul', 3514.
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€¢. The reafon is) becaufe (2. Roll. Abr. 419, 421.
- the grantor had not any _righi 3 Rep. 5. b.  Hob. 45.)
of the eftate in taile inhim at :
thetime of the grant,butonly
the eftate in fee fimple gained
by the feoffment, whieh (as
Littleton here faith) 1s wholly
defeated, And the ftate of the
land out of which the rent
tflued, being defeated, the rent
15 defeated alfo. ;
But if tenant in taile make
a leafe for hfe whereby he
gaineth a new reverfion n
tee, fo long as tenant for life
liveth, and he granteth a
rent-charge out of the rever-
fion, and after tenant for life
dieth, whereby the grantor
becommeth tenant in taile
againe, and the reverfion in
fec defeated ; yet becaufe the
grantor had a right of the
entaile In him, cloathed with
a defeafible fee fimple, the
rent-charge remaineth oo .d

K ® - ..
Of Remitter,

the fame land with a
common of pafture, or
witharent charge, and
after the tenant in
tayle dieth; now it
{feemeth that the land

18 difcharged of the
common, and of the

rent, for that the heire
i1s in of another eftate
in the land than he
was at the time of the
charge made, in as
much as hee is in his
remitter by force of
the tayle, and fo the

eftate which hee had
at the time of the

charge, 15 utterly de- againft him, but not againtt
| _ teated, &c. (1) his iffue; which diverfitie is
worthy of obfervation, for it openeth the reafon of many cafes. | .
. If the heire apparent of the diffcifee diffeife the difieifor, and grant a vent-charge, and then { 2. Roll. Abr. 422.)
the diffeifee dicth, the grantor fhall hold it difcharged ; for there a new writ of entrie doth
defcend unto hun, and therefore he is remitted.
So 1f the father diffeife the grandfather, and granteth a rent-charge, and dieth, nowis the
entry of the grandfather taken away, if after the grandfather dieth, the fonne is remitted, and
he fhallaveld the charge.  So as where our author putteth his example of a fee taile, it hold-
eth alfo in cafe of a fee fimple.

Un common de pa_'/z‘zzre, oz; un rent cém’g e, 5c.  Here Littleton putteth his

cafe of things grunted out of the land.  But what if the iffue at fiill age by deed indented or
deed poll make a leafe for yeares of the land, and after by the death of tenant in taile he is re-
mitted, whether fhall he avoid the ledfe or no# And it is holden he fhall not, becaufe itis
made of the land it felfe, and the landis become by the leafc in another plight than itisin the
F—'?fe of a grant of a rent-chdrge, ivhich I gathet out of our author’s owne words in another Vide Se&t. 28q.
place.

Laterre 6’f11 dﬁ‘ﬁg;‘ge (2’0[?"&’?22‘, &e. Littleton doth adde thefe words matenially,
becaufe the whole grant is not thereby avoided,; but the land difcharged of the rent-charge ; for
the grantee fhall have notwithftanding a writ of annuitie, and charge the perfon of the grantor.

eét. 661.
JTEM un  prin- ALSO, n pr;ncipail

cipall  caufe  pur caufe why fuch

Lib. 3,

un common de paf-
ture, ow ove un rent
charge, et puis le te-
nant en le taile mo-
yufl ; oreil femble que
le terre eft difcharge
del common, ef de le
rent, pur ceo que le
beire eft eins de au-
ter eftate en la terre
que i fuit al temps
de le charge fait, en-
tant que il eft en . fon
remitier per force de
le tayle, et 1ffint I'e-
flate que i avoit al
temps de le charge,
eft ouflerment defeat,
* .

11, H. 7. 21, Edrziichc',:h cale.
(Mﬂ: 319- 1. RCP- 14.31
Ant. 278, a.)

33. H.8. Dier 51.ﬁ.

Li, 2, f.26.b, Ward's cale.

U N principall caufe
Pl{?" Z{E‘, @C. Andl

gue tiel betre en les

cafes  avaentdits, et
auters cafes fembla-

bles, ferra dit en fon
remitter, cft pur teo
que 1/ n’y ad afcun

heirein thecafes afore-
faid; and other like
cafes, fhall bee faid in
his remitter, is for
thdt there is not dany
perfon againft whom

pf this opinion 18 [d] Lirtleton
In our bookes,

Il w'ad afcun perfon
envers que, e, ficome
2l avott loialnient reco-
ver mefine la terre vers

[d]) 12.E. 4 2n
41. E. 3. 18, 11, H. 4. g0

un anter,8c. Herei 15t0 (6. Rep. 58 h. 1.8id, 63.
be underfiood, thatregularly 2. Roll. Abr, 419.)
amanihall not be remitted toy

f‘lght

perfon _envers que il he may {ue his writ of
poct fuer fon brigfe de formedon. For againft

e —

% e not in L. and M. nor Roh.

fi) 1. Hore the ancient right comes afier the defeafible eftate.

8 Q



g - o . . ) ' P - : .
Lib. 3. Cap. 12. Of Remutter. Sect. 662,
| rightremedileffe, for thewhich  foysmedpn,  Car en- himfelfe he cannot fue,
L), 3. f. 3~*tllﬁ'lequﬁiTE of hm s p—— A -——--;?"'—""‘ d h . . R
Winchefter’s cale, {leton here Jaith, that there is W an _ cc cannot {ue
no perfon againft whom the port fuer, et i/ ne poit asgainit any other, for

iffue when he commeth to the Suer Eﬂw none other is tenant

land without folly may bring ‘
his action ; and faith alfo, that tery Car nunl auter e of the freechold ; and
‘i“s 15 ‘ihf Pr“}‘-”lp“”.t"}?ur‘? of fenant del frankte- for this caufe the.law
the remitter ; for neither an  ~ . : . A

 adtion without a right, nor a 726/ReNT 3 el pur c¢/ doth adJUdgC him in

(3. Rep- 3) right without an action, can ¢zufe Ja ley luy ad- his remitter, feilicet, in

| make a remitter. As if te- - - . .
nant in taile fuffer a common jm’ge cins en ./é?z re- fuch Phte’ as 1f hee

rcéovc? in which there s cr-  mitter, feilicet, en tiel had lawfully recovered

ror, and after tenant in taile ' oy '+ th me | .
difleifeth the recoveror and P /z.ﬁ’ ﬁ come il avoit ¢ fam and agalnﬂ:
diCth, here the 1flue 1in talle /0f£2/772372t ?‘é'CO‘UE?"m;_?f aHOther, &C-

hath an a&ion, viz. awrnt of ne [a Lerre envers un
error ; but as long as the re- &
coveric remaineth in force, he auter, ¢,
hath no right, and thercforc in that cafe there is no remitter. (1)
If B.purchafe an advow{on, and fuffercth an ufurpation and fix moneths to paffe, and aftet
the ufurper granteth the advowfon to B. and his heires, R. dieth, his heirc is not remitted,
becaufe his right to the advowion was remedilefle, viz. a right without an adtion, (2).
~ Tenant in taile of a mannor whereunto an advow{on is appendant maketh a difcontinuance,
the difcontinuee granteth the advowion to tenant in taile and his heires, tenant in taile dieth,
the iffue is not remitted to the advowfon, becaufe the iffue had no action to recover the ad-
vowfon before he recovered the mannor whereunto the advowfon was appendant.  And fo
it is of all other inheritances repardant, appendant, or appurtenant ; a man fhall never be
i remitted to any of them before he recontinueth the mannor, &c. whereunto they are re-
gardant, appendant, or belonging,
Car nul ne poct claimer droit en lgs appurtenances ne en les acceffories que nul droit ad en le

(Aat. 122. b.)
5- Hl 7- 35'

Britton fol, 126,

principall.
(] Braét. li. 4. f. 243. b. [e] Ttemy excipt potefl, & Co quamwis jus habeat in tenemento cf pertinentiis, primo vecuperare
debet tenementunm ad quod perlinct advocatioy et tunc pofiea prafentet et non antey et de hic materi
8. R. 2. Quare Imp. 169 in Rotulo de termino Sanlli Michaelis, anno regis Henrici tertio in comitatu Norfl. de Thomd
a. H, 4.18. 14. H. g t 5 16, .Bardm_'fr.
g. g %. ’3':"5 33_3&};}; FIS But, on the other fidc, if a man be remitted to the principall; he fhall alfo be remitted to
4. E. 3. Diflcont. 16. the appendant or acceflory, albeit it were fevered by the difcontinuee, or other wrong doer.
g3 H.8. Dier 48. b. And therefore 1if tepant 1n taile be of a mannor whereunto an advowion is appendant, and
(Ant. ge4. b. 333.b. infeoffeth A of the mannor with the appurtenances, 4. re-infeoffeth the tenant in ta le, faving
Poft. 363. b.) to himfclfe the advowfon, tenant in taile dieth ; his iffue being remitted to the mannor, 18

confequently remitted to the advow{on, although at that time it was fevered from the man-
nor, Soit1sin the fame cafcif tenant in taile had beene diffeifed, and the diffeifor fufter an
ufurpation, if the diffeifec enter into the mannor, he is alfo remitted to the advowion.

Sect, 662.
JTEM, fi terre foit taile @ un A LSO, if land be entailed to 2

bome et a fa feme, ¢t a les man and to his wife, and to
beires de lour deux corps engen- the heires of their two bodies
dres, les queux ont iffue file, et begotten,who have iflue a daugh-
le feme devy, et le baron preme  tery and the wife dicth, and the
auter feme, of ad yffue un auter hufband taketh another wife,
Jiley et difcontinua le taile, et puis  and hath ifluc another daughter,
diffeifie le  difcontinuee et iffint  and difcontinue the taile, and after
moruft fetfie, ore fe terre difeen- hediffeifeth the dilcontinuee ;nd
era

(1) I11. By what fir Edward Coke fays here, and in other parts of this Chapter, itappears, that theve is wo remitter 1o a bare
titley to an immediate vights or to a bare vight of uflions nor 1u thefe cafes swhere the freehuld does ned accrue 10 the right. 1t i upon
the laft ground, that where tenant in tail makes a difcontinuance, the ifue in tail is not remitted 5 neither s there o yemitter to o term
for years.  FHence, if leflee for yenrs to commence ar n Tuturve day enters before that day (which i§ 1 dieihn ¥, und continues i pof-
[¢MTon till the tevm comimences, he fhall not be remitted, fur the diffeifor acquires by the difleifin an eflate of frechold 3 which, tho’
it be tortious, the law will not diveft from hin for a teym which is of no account,  Sce 2. Roll, Abt. 420,125, Com. Dig. vol, 5:417s

418, 199420,
(2) This feems to be altered by the afore-mentioned fatuie of 7. Aun. o 18, Note to the 114k edition.
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dera a les deux files. * Eten ceff f{odie feifed, now the land fhal de-
cas quant al eigne file, que eff fcend to the two daughters. And
inberitable per force de le tayle, in this cafeas to the eldeft daugh-
ceo F n'eft un remitter forfque de le ter, who is inheritable by force of
motty. Et quant al auter moity, the tayle, this is no rémitter but
el ¢f mis a fuer fon allion de of the moitie. And as to the other
formedon envers fa foer. Car moitie, theis put to {ue her a&ion
en ceft cas les deux foers ne font of formedon againft her fifter. For
pas temants en parcenary, mes 1n this cafe the two fifters are not
[ont tenants en common, pur ceo tenantsin parcenarie, but they are
que ils font eins per divers ti- tenants in common, for that they
tles. Car I’un focr eff eins en fon arein by divers titles. For the one
remitter per force de le taile, quant fifter is in in her remitter by force
a ceo que a luy affiert; et ['auter of the entaile, as to that which to
ﬁaer e_‘/i EZ}ZJ gzm.nr a ceo gzge V7 her belongeth 3 and"the other {ifter
luy affiert en fee fimple per le dif~ isin as to that to her belongeth
“cent Jon prer, T &e. in fee fimple by the difcent of her
father, &c.

b . o 1
E O by {‘,ﬂ TE??ZZZ‘Z‘ETﬁ?_ﬁZJE’ PZH‘ ]B mQZ{Z?, &:/?C- Hcre Lf”fg}gﬁ Putteth 1 cafc a4 ) O 3. 0f. 19- H. 6. 59,
where the iffuc m taile fhall be remitted to a moitic, becaufe but a moity of the land (Plo. a46.2.)
defcended unto her, and there cannot be any remitter, but tor fo much as commeth to the
iffue by difcent, or by any other ieanes without his folly ; and in this cafe by aét in law
the coparcenary is defeated, for the daughters are in by {everall titles, viz. the cldeft daugh-
ter is tenant in taile per formam doni, by the remitter of the one moitic ; and the youngeft

feifed 1n fec fimple by difcent of the other moitie, agamit whom the other fifter in taile may
have her formedon. (1)

Se&t. 661.

EN mefme le man- IN the fame manner  J E beire, &5c. off en (3 Roll. Abr. 41.)
ner eff, fi tenant it is, if tenant in fon remitter quarit
en tayle enfeoffa fon taile enfeofie his heire e ["un moitie, Se.

betre apparant en Je apparant in tayle (the ,]bHCI‘?bY It ﬂl}l‘llcﬂlf‘lﬁfth,.f gl}ﬂ:{:
: | yp . - * i1t aibeit joyntcnants bDe fcile
fﬂf/é’ (,e:/fecmt l /.?6'2?‘5 llElI’C belng Wlthl[l pro fmff‘u{'ﬁpfr my et per fw:f,

dleins tzge), er uUn ay- age) and anotherjoin:- yet cach of them hath in Vide Sc&t. 2882.

ter jointenant en fee, tenant in fee, and the Judgement of law but a right
5 to amoitic ; and thercfore the

et le lenant en tayle tenant in tayle dieth; ifiucin tailein this cafeis re-

morufl 3 ore [’betre en now the heire entayle mitted but to a moley, and is
tenant tin comnion but with

eayle off en fon re- 1S In his remitter as . other feoffee. And fo it is
mitter quant a ['un tothe one moitie, and if the difcontinuice, after the

. ) _ + .+ death of tenant n tayle, muke
iﬂﬂi’{}’: C’Zj Q'Hﬂ?ft al 3“_ 48 tq the othel .m01t1-e a clarter of feoffment to the
ter moite 1/ {"/f mis  hee Is put to his writ iffuc in tiyle, being within

a fon briefe de for- of SJormedon, &c. age, who hath right, and to
g ~ &3 a ftranger in fee, and make
mecaon, “ AR Livery to the infunt in name

of both ; theiffue is not re-
mitred to the whole, but to the halfe ¢ for firft he taketh the fee fimple, and after the remittes
s wrought by operation of law, and therefore cun remsic hum but o o moitie.  Bur of this
{ufficient hath beene fiid in the Chaptrer of Joyntenants.

. Seclt.

~* Ernotin L and M, nor Roh. t n e flemefly, L.oand M, and Rolt. ¢, notin L. and M. nor Roh, ¢ not
an L. and M., nor Rol.

() IV, By this and the following Safion it appears, that IF pars of e ef.ate comes to the right, it is remitted for that part.



- gl

i Of Rem;tter Sedt. 6643 655:.

J’ TE M, /i tenant ‘en tile én- ALS'_O, if ténant in tail enfeoffe
" feoffa fon heireapparant, Ubeire his heire apparant, the heire
eflegnt de pleine age al temps de being of full age at the time of the
Jeafment, et puis le tenant en faile feoffment, and after tenant in taile
morufls ceo n'eft remitter al beire, dieth ; this 1s no remitter to the
pur ceo que il fuit fa folly, quedd heire, becaufe 1t was his folly,
eftcant de pleine age worle pren- that being of full age hee would
dre tiel feoffment, &c. "Mes tiel take {uch feoffment, &c. But {uch
folly ne poit eftre adjudge en ’beire folly cannot be adjudged 1n the
efteant deins age ¥ al temps del heire being withinage at the time

Jeoffment, &c. of the feoffment, &c.
(Ant. 175. b. 187. 8. 246. 2, Y this feoffment albelt thé héire apparent hath fome bencfit in the life of HKis anceftor,
327'Eb* 31‘1'_ :1)8. E. 4. 2 A2 yet 1s he thereby (befides his owne) {ubjed during his life to all charges and incum-
40+ & 3¢ brances made or fuftered by bis anceftor.  And therefore our author faith well, que 1l fuit

fon folly que il ¢ftcant de pleine age woile prender tiel feoffment, but tolly fhall not be judged in
onc within age in refpet of his tender yeares, and want of experience;

Se&i 665-

(Ant, 202. b.} H ER E Listleron pﬁttﬁth ITEM’ ﬁ i‘t‘.’?ﬁdﬂt en AL S 0:‘, if tenant i[i

a cafe where the huf- : : . |
band within age by the in- _ ldie enfeoffa un taile enfeoffe a
termarriage may be remitted, ﬂ’;fzg g'nﬁg, et ?720?"15/}, woman in fee, and d}"‘

albeit he gaineth but a frec- J/4 . s T AN
hold during the coverture en &2 Jon iffue deins age eth,and hisiffue with-

auter droit. prent mefme la feme 1in age taketh the fame

o Mo here s to bee o Fafeme; ceoeffunre= woman towife; thisis
doth in this cafe worke the re- mztteralef‘zfam‘ide’ms a remitter to the ins

mitter, could not have conti- age, et /aﬁ’me dﬂﬁglﬁc‘? fant within age, and

nuance after thedeccafeof the  § : .
wifc. Andfo on the other fide, # ad rien, pur ceo que the wife then hath no-

i€ the hufband make adifcon- fe baron et Ja ﬁ;;;e thing, forthatthe huf-

tinuance, and take backe an . . . |
eitate to him and his wife; du- ﬁ”t .]‘or;@ue come un band fmd his wife arée

ring the life of the hufband, pf’f_'/b?z en ley. Et en but as one per‘fon in

this is a remitter to the wife Cryf cas le baron ne law. Andin this cafe

yrefently, albeit the eftate 1s . :
hot by bt limitation to have poit fuer briefe de for- the hufband cannot fue

continuance after the deceafe  medon, ﬁnarz que 7/ awrilt ijarj]zedgﬂ, U )

. l {bl d' ‘1 ;f | g . '
;ﬁ.{f‘_‘:dhﬁy ands WCh 1S woiloit fuer envers luy leffe he will fue againt

cale which our author here ;zzqﬁ;ze, /6’ tjm’l ﬁr- himfc]fe, WhiCh (hould

putteth. And here our author - o - e . .
obferveth the diverluy when rou 6756'0.32?5{{@”2_{, et bee inconvenient; and

the hufband 18 within age, PZ{J" ft’]d‘ﬂldﬁ' la ['{::y ad- for this caufe the law
and when hee is of full age 5 sy Joerg ['beire en fon adjudgeth the heirein
for when he is within age, no ~ his remi for tl

folly can be adjudyed wn him, s remitter, ror that
ns in rhis Chaptes hath beenc no fb]]y can bee ad-
olten fid. judged in him being
deins

¥ &eoadded I, and M. and Roh. + afeme notin L. and M. nor Roh. + deine aye not in L. and M, nor Roh.
I wdudye—=—azeticy Lo and M. and R oh.



deins _age al -'z‘é’més within age at '.’the | ‘Herc is alfo to bee noted, | .

r ~ . that prefently by the mar- .
7 ¢fpou els, @c. Et f time of the efpoufels, riage D a?g'e, e hutband S
'beire foit en ﬁﬂ re- &c. And if the heire is remitted, and the freehold

mitter per force de le bee in his remitter by i‘;‘;ﬁif}?c‘fg;;;’;‘;:;‘;;}‘“ wite \

zarle, 1l enfuift per rea- force of the entaile, it Priff mefme la ferne (4 Rep. 2.
Jon, que la feme n'ad tolloweth by reafon, ol feme.  Hereit is good
riens, &c. Car entant that the wife hath no- e'he feene what rt:lﬁngs are
‘ : " - inaf- giventothé hufband by mar-
g_zze/e baron et fa feme thing, &c. For inaf ﬁage. (o) Tinth, it apovarat
Jont come un perfon, much as the hutband here by Littleton, that if &
la terre me poit effre and wife beas one per- man takéth to wife a woman

o feifed in fee [ ], he gaineth [/] 13.H.4.6. Stanf. 1.7 b
ﬁ@f?’ﬁ’ PE’?" niotlies M el fon, the landcannc)t be bythe intéfm'i:l:!fage RE eftate 18.E. 4. 5. 11. H. 7. 1.

pur cel caufe le baron partedby moities ;and offrecholdin herright, which ' 6 11+ 7. H. 6. 9. b,

' : S (. citate is fudhicient to worke a
eft en fon remitter de for this caufe the huf remitter, and yet the eftatd

P'entiertie.  Mes au- band is in his remitter which the hufband gaincth

ment eff fi tiel besre of the whole. But dependeth upon uncertaintic, vide seq. .8
gl ‘ ﬁﬁ and confifteth in privitie [£] 4- AQ.

7 17 Z‘ ?""'"""" . . « . { ] : Ch A E
jmr ¢ p fﬁﬁﬂ al Othﬁl‘W]fe it is if fuch forif the wife be attuinrclfof Al 366, © 0 Y8
o5 ¢ff

ey

zemps de ¢fpou- heire were of full age felony, the lord by cfcheat

. fhall enter and pur odt the
ﬁ/I, car dwz?”‘?‘f _/6’ at the time Qf efpou- huﬁ)::lﬂz b'then{f)ifb it 1s 1f

beire n'ad riens ﬁ?:/:- fCIS, for then the heire the felonie be committed af-

| : . | . ter iffué had. Alfo, if the (1 Rep 50 a.
que cn drost fa feme, hath nothing but in hufband be attainted of felo- » KO- Abr- 343, g4y,
# C 5+ Rep.17. Hob. 283.)

&e. l'lght of his wife, &c. nie, the king gaineth no free-
hold, but a pernancie of the
profits du_ring the coverture, and the ﬂ*echpld rema‘incgh in the wafe, (4] Secondly, if ihe [#] PL Com. fol. 260. b. Dame
were pofleffed of a terme for yearcs, yet he is poffefled in her right; but he hath power to Hale’scafe. 50, AfT. 4.
difpoic thereof by grant or demife ; and if he be outlawed or attainted; they are gifts in 88 H. 6. 23. 21, E. 4. 3.
law. 7+E.4.6. 7. lL.7.2, 30.H. 6,11
[¥] Upon an cxecution againft the hufband for his debt, the fheriffe may fell the rerme [¥] Mich. 26. & 29, Eliz. inter

during her life ; but the hufband can make no difpofition thereof by his laft will. Alfo, if :11;2;1:;i{djlﬂ(:linﬁ:ﬂ;m?CE:I:P-&
he make no difpolition or forfeiture of it in his life, yet it is a gift in law unto him if he doe Lib, 8. fol. g6, Ma. I‘Jﬂllllihg:::

furvive his wite; but if he make no difpofition, and die before his wife, flie Thall have it cafe.
againe. And the fame law is of eftates by ftatute merchant, flatute ftaple, clegit, wardfhips,
and other chattels realls in pofleflion.

ﬁ“/,,n/ But 1f the hufband charge the chattell reall of his wife, it fhall not binde the wife if (hee 7.H.6. fol. 2. 5 0, -£&° o
vioms . H{urvive him, fee 3 \flzax oo Mo, T SR LY e nis ” A (1. Roll. Abr. 346.) ize 252 foaet, /O] . Fs
A PRI Hy EF RRT e ottty Apn NS E A -% 21 ¢ /0 AL Nty e BT I
vttty 1f a feme fole bepoflefl*d of a thattelTiCall je théveof di pofiefled, and then tak * EE SR, AL

>
o i T e -f i
really an cth ~— =2, g A :
o i die . “yrtyr : 1 12 1 - Vid- Sc&- 81 .'&r"/‘;‘"‘- f“ﬁd‘{: ﬂ‘. 1'@“
yVerley hufband, and the wife dieth, and the hufband furviveth, this rizht is not given to the huf 3 Ity 2 K. 5

- g g ——

m Ly ]m_uq by the intermurniage, bL[t Fl}q executors or adminifirators of the wife thall have it ; {o Il o it g
(Y% 1t 15 if the wife hath but a poiibilitic. | ot et g .n; |
/ J"i In the fame manner it is if the wife be poffeflfed of chattels reals e auter dreit, as exccutrix Tl Com. fol. 294." Ofborne’s 2t /‘/‘-’F -

#2mAY or adminiftratrix, or as gardeine in focage, &ci and fhe intermarricth, the law maketh no ¢ avd there” tol, 19a. b, AR B0

; W l'uu:ﬂf:y'a cale.

A ¢1ft of them to the hufband, although he furviveth here  In the fame manner if a4 woman
grant a terme to her owne ule, taketh huthaud, and dieth, the hufband ﬂu‘viving {hall not
have this truft, but the exécutors or adminitrators of the wite[7]; forit confifieth in pri- [/] Palch. 32. Eliz. in Cancellar,
vitie : and fo hath it beene refolved by the juflices.  Chattels reals confifting meerely in ac- " g”““l‘;":“ céte Hill. 48, Ele.
tion the hutband fhall not have by the int..,-rm;u'ri:-lgt‘, unlefle he recovereth them in the life I{{.m'i:h;l;;}: “:brlhirtc * cale.
ot the wife, albeit he furvive the wife ; us 2 wrir of right ot ward, a walore maritegii, o tor- | | "
tciture of marriage, and the like, whereunro the wife was intitled before the marriagc. .

But chattels reals being of a mixt nature, via. partly i pofletlion, and partly in action, 13 - 3 Quar. Timp. 57,
which h:lppen during‘ the coverture, the hutband Mall have hy the intermurriugc, it hee fur- :-3-. E .'1' :d ‘?E L E' 35 b.
vive his wife, albeit he reduceth them not. into poffetfion in’ her life-time 5 but i the wife § & 4 1o e o
furviveth him, fhe fhall bave them,  As if the hufband be feifed of 1 rent feivice, charge, oy Eogo g0, 11, R 2,
or {cck, in the right of his wife, the rent beeome due during the coverture, the wife dicth, Account 49 12, R. 4,
the hutband fhall have the arrerages 3 but if the wife furvive the huband, fhe fhall have Bn¢le 039 5. k. g Execut. gg.
them, and not the executors of the hutband, o it is of an advowfon, if the churceh be-
come voyd during the coverrure [4], he may have a quare impedit 1 his owne nane, as fome
hold : burthe wile fhall have it 1f fhe {urvive him; and the hufband, if he furvive her ¢ er
Jic de fimilibuse

4] 50. E. 3. 13, 28. H. 6. Qe
7. 4. 7, 2.

But

'x.' Eg’:. n“t in LI- ﬂ“l] M- nor R”h;

(1) On the interefl -'.:u)u'rﬁr/:r bhﬁaﬂn’ takes in the chattells veal and thinzs in aSlion of his aife~Some obiervations have been of-
fored to the rearder, 10 former part of this work, dpon the nature of the eflute which the hufland rakes in his wife's lands of feg-
hold o inhieritance. See ante 325. b note 2. “The follawing oblervations are now fubmitted to his confideration, upon the nature of the
Interel which the huthand takes in his wife's chnrels real and things in aflion.—~—1, Where the bufbend frraives the avife :— At the
common law no p'l_:rlhll hud n right tondminifter. Jtway in the breaft of the ordinary to jrrant adimmiftiation to whom he Iiluuﬁ:{l, till
the flatute of the 21ftof Hen. Y11 which give it to the next of king and if there were perfons ol equal kiny whichever tobk oug
adminiflyation firtt was entitled to the furplus, "Ihe flatute of dit)ibution was made to prevent this injtttice, and to oblige the adini-
lﬁ“”l“u* lo diftributes  In thofe eales where the wife was entitled only to the trufl of welintie] renl, or to any chofe inaélion, or con .
Yngent interefl in anv kind of perfonalty, it feems to have been doubted, whether, iFthe hufband furvived her, he was entitled o the
benelit of it ornor. See the commentiry above, und 4. Inft. 87, Roll. Aby, 346 All 1g0 \Wytham ve Warertoufe, Cro, Llis, 4oy,
3. Rep. in Cha, 59, and Gilh. Ca. 1 I 234 —By the 22 and 23 Car, L e, o0 admindilintors are Jiable to mnke dittributions ;

, hglt. s the aél mnkes no expiels mention of the huflinnd’s ndminiftering to hig wife, and as no perfon can be in bqual degrree to 1he
wite with the hutband, he was not held to he within the aél  To obvime st doubrs upon this queftion, by the 29 Car, 11, ¢, 308 21,
bt t dechired, thar the huth may demand adminifivation of his deeenfed wift's perfonnl eflate, nnid recover and enjoy the fame, as ho
nnplht have done befole the Autute of 1the 22d und 2 3d of that vign.—Upon the conflruétion of thefe ftntutes it haa been held, that the
hulband may adiminifier to his deceated wife, and thae he s entitled, for Liu own henelity to all her chattels veal, things in action, trutls,
ind every m]‘im (pecies of pufonal property, whether a@ually veted in her and reduced into pofleilion, ur::unlinlgunl.nr retoverable only

h:.' nEtion o (g, — |1 wiiy, however, made o quettion after the fatute of 29 Car, M, co 30 § 26, whether, i the hafband, hiving fugs

vived b wife, afterwards died Huring the fufpence of the contingenty upon which anv pait of his wife's Property depended, or wirl-
oul IHWHU; reduecd inth poflfeilion fuch of her property as lay am adtion oy fuie, hs teprefentatiee, or his will’s nixt of king were ene
t!l|ul|| ta the henefit of it—1Rut by o ferics of culis it {5 now Teltled, thit the ieprefontiative of 1he huthand is enitled a8 much o thig

Ipecics of his wife'y property, as to any other y that the right of adminiftration follows the ripghe of the efiate, and oltplit, 13 cafe of

Lhe afhind, death, after the wite, to be granted 1o the next of kin of the badbund, See My, ] aprave’s Liw "Trudly, 4760 And thae

i1 wdmniltration oe donis non of the wilk iy obtuined by any llmal Jw:lbu, he iv wtruflee Tor the yeprefentative of the hulband, Sey

4 Squbl




Cap. 12. Of Remitter. Sect. 666.

. ‘But if the arrerages had become due, or the church had fallen voyd before the marriage,
theéte they were meerely in action before the inartiage ; and therefore the hufband fhould nox
have'tliem by the common law, although he furvived her. And fo it is of releefes, mutassis
mutandis. [I] But now by the ftacate of 32 H. 8. eap, 37. if the hufband furvive the wife,

Lib. 3.

26- E. g8 641 10, H«- 6- lrtl

F. N. B.121. ae. H. 6. 25.
f!] Lib. 4. fol. 52. in Ongel’s
cale. Hil. 17. El. Rat. 457. in
Com. Banco, Sharp’s cafe.

1. E. 4. 4 21, H. 7. 29. he fhall have the arrerages as well incurred before the marriage, as afier.

11.H.7.4. 26.H.8.7. But'the marrigge 15 an abfolute gift of all chattels perfonals in pofleflion in her owne right,
43: E. 3. 10. 3. H.6.23. 87-  (yhetherthe hufband furvive the wife or nos; but if they bein altion, as debts by obligation

4 595 14 E.3. Det7g, &, or otherwife, the hufband fhall not have them unleffe he and his wif ' ’
5+ E. 2. Ibid. 169. 30.E, 3. contract, or otnerwile, the nuiban - 141l not av_e tncin un-e .E & and nis wire I'GCG'ETEI‘ tl’_lﬁm.
48. E. 3. 12. 12.R. 3 And of perfonall goods en auzer droity as executrix or adminiftratrix, &c. the marriage is no

gift of them to the hufband, although he furvive his wife. (1)

(7] If an efiray happen.within the imannor of the wife, if the hufband die before feifure,
the wife thall haveit, for that the propertic was not in the wifc before feifure,

But as to perfonall goods, there is a diverfitie worthy of obfervation betweene a propertie
in perfonall goods (as is aforefaid) and a bare poflfeffion ; for if perfonall goods be bailed to a
feme, or if fhe finde goods, or if goods come to her hands as executrix to a bailiffe, and taketh
a hufband, this bare pofleilion 1s not given to the hufband, but the action of detinue muft be

Bre. 638, 639. 46. E"‘i' 8.
lsl.Hi 6; Brc.igag-
fm] 43 E. 3.8. V.10.H.®6.11,

39. E. 3. 17.

brought againft the hufband and wife.
But now let us héare Littleton,

Le quel ferré inconvenient.
ufed in many places.

Vide Se&t. 87, &cy

I TEM, f jfeme feifie di cer-

taine terre en fee prent baron,
le quel aliena mefme la terre a
un auter en fee, ¥ [alience feffa
mefme la terre al barom et fu
feme pur terme de lour deux
vies, favant le reverfion al leffor
et a fes bheiress en ceff cas la
Sfeme eft eins en fon remitter, et
el eft feifie en fait en fon demefne
come de fee, ficomeel furt adevant,
pur ceo que le reprifel del eflate
Jerra adiudge en ley le fait le
baron, et nemy le jait la feme;
ffint nul folly poit  efire czﬁ]udge
en la jfeme, que eff covert en
t1el cafe. Et en ceft cafe le kffor
nad - rien en le reverfion, pur
ceo que la feme eft feifie en fee,
I &e.

{Ant. g5c. b.)

This argument gl incorvenienti, our author hath

Sect. 666;

ALSO;; if a woman feifed of

certaine land in fee taketh
hufband, who alieneth the {ameé
land to another in fee, the alie-
nee letteth the {ame land to the
hufband and wife for terme of
their two lives, faving the rever-
{ion to the leflor and to his heires;
in this cafe the wife is in her re-
mitter,and fhe is feifed in deed in
her demefne as of fee,as thee was
before, becaule the taking backe
of the eftate fhall be ad; adged in
law the faé& of the huiband, and
not the fa& of the wife; fo no
folly can be adjudged in the wife,
which is covert infuch cafe. And
in this cafe the leflor hath no-
thing in the reverfion, for that

the wife 1s feifed 1n fee, &c.

LA feme eff en fon remitter. By this it appearcth, that albeit there be no moitica
betweene hufband and wife, yet this 18 a remitter prefently; and ftandeth not upon the
{urvivor of the wife, as fome hive thought : for if the cftate gained by intermarriage be a
(kg 17, 46 E. 5 a0, b futhcient eftate to worke a remuter 4 fortiori, an cltate made to the hufband und wite fhall
w6. E. 3. 69. Vi Se&l. 676. worke a remitter 1n the wite.  And fo 1t 13 tf tenant in taile infeofle his iflue being within
11, R, 2, Remit, 12, 44. E. g7, age, and his wife in fee; and dieth ; this isa remitter to the iflue prefently, by the death of te-

nant n taile ; chough fome have thought the contraric.
Here

ﬁl. El 3l 26' ﬂgi I‘:l 3' 43!
41. E, 3. Remut, 11, 19, E. 3
{B?mit. 14. 35. Afl, 12,

]
36. K, 3. 24. 39. K. 3. 29, 30.
1

A etadded L, and M. and Roh.

V afcun added T.. and M. and Roh. T &e, notin L. and M. nor Roh.

(1) But they fhall go to the adminiftrator de donis son ; for thould they go to the hufband, the creditors, legatees, &e. of the dee
scafed would be thereby wronged.  Note 10 11404 edition

W

Squilib v. Wynne, 1. . W. 348, Cartv. Reeve, b, 382.—11. If the qvife furvives the hufband :— As to ihis point, there is a ma-

rerial difference witly vefpeél 1o chattels real, and goods, cattle, money, and other chattels perfonale  All chattels perfonal become the

property of the hufband immediately upon the marriagey he may difpole of them without the tonfent or concuirence of his wife; and

At his death, whether he dies in her Hfe-time or furvives her, they belong to his pevtimal reprelentntive—H1 70k refpect to her ¢ buttels

real, as leafes for yenrs, theve 1 a ditin€lion between thofe which are in the nature of n prefent velled interefl in the wife, and thole

in which fhe hus only a potlible or contingent interefl.  To explain this fully, it feems proper to mention, that it was formerly held,

that a difpofition of a term of years ton man fur hig life was fucl‘- n total difpofition of the term, that no difpolition could be made of

the poflible refidue of the term, or at leaft, that if it wasmade, the vl devifie migrht difpofe of the wholeterm, notwithftanding the devile

of the refidues This i l'upurtcd h}' Dynr 4. to have béden determined liy all the iml;;us ina cade in the 6th of Jodw. VI, —=The courtof

chuncul‘y {irfl broke th rnugh this l'ulu. untr i'llppnl‘tud {uch future L“ﬁ)t:ﬁllnhﬂ when made hy wnynﬁl‘uﬂ- Thew uxumplu wak followed by

the courrs of fnw in Mart, Manuving'scale, 8. Rep. 94. b and Lamper'seale, ta. Rep. A6, bo==Thit difpolition of 1the refidue of a term,

aiter o previousdifpofition of the term ro o perion ﬁu' his life, opeiates by way of exceutory devite, and che inper U ol the devilee ol the

reficdue is enlled n pnﬂihility- Thi ]mlnhlu interefl in g term of Yuii iffevs Meom o cnntinqt:nl tnrerelt, creeted by wiy of renunmder.

— I n porfon limits o real eflate to A, for life, and after the decenfe of A4, and i B dies in 4275 Lilectime, 1060 forn tevn of years, thns

operates not ns an oxecurory devife, but as a remaimder, and theretore 15 not rolie confidered as i pothbiity, hue as a contingpent intere (L,

an, if o perfon mavries 0 woman poflefled of, or entinled o, the trufl of « prefent a@ual and vefled intereth o teom of year,, or any

other chatrel venl, it o fur becomes his property, that he puay dilpoti of it during her life ; and 8 he furvives by, itvells in T ais

folutely 3 but if he irnkes no diﬁ!uﬁlinll ufll’, nnd the finvives him, it belongy 1o lmr, nnd not to his reorelentatives : noris he, in thit

crfuy entitled to difpole ofit from her by will,  See Prec, in Chan, 4118, l"ml'.:ﬁm' voSamyne, 20 Veons 2=o0 e pofon marnes a woe

mait entitled to o ]Hl”“I[u o l'tllllil’tﬂﬂllt interell o o term of Yoint, TN { |.[:p‘;-1'l i;”uruﬂ, thit i:,, tueh an mtoreid iy, upon the l'“":

',;u, £ /f‘rr- *g'},':, _l‘ninulinn of .thﬂ ‘lll't.'villltﬁ uﬂulu, Ul Itllu ]lu.llpul‘t‘ilul; of the cuntil‘lglq.-!u:y, Will‘i'ﬁum-diul.::ly x-i:ﬂ in pulll:iliun n l.hu wile, thore the JINE
/,jy“ (44 srel band mny aflymn i, Emlul:., purhaps, in thole cales whero the pullllnluj.' or contingrencey i of fuch a n.mu'u..tlml It dannot l‘mppun l!”' i
° the hutband’s life-time, Ame 46. b, 10, Rep, stone Hute, 12, 1080tk 3260 But it e mt exceprion to thiw vule, at leall inequithy h

4" 747'/“’“‘ /9.“’ a [uture or txocutory i[llﬂlull in u tetm or other thatie] 1 prlwhlutl for the wifu, hy or with the confent of the hutband, thet th
/m #h; :(;..-;ﬁ n ufhuand c““".%}mj’“ﬁ of it fromhe wile j g it would be abfund wl Ulil'ui‘:}n e hiprhefl degrec that he thould be allowed to detest

- o o Jl fefre 20 Lrn g K Lo risth S, loase . A R s te A al g
V. / ) ‘ , ra AN g 45 07 ¥ L) 4 e ol Lo -Z-‘t.- sn J3Aryve- M AL e / , .
oKrlerls 1. Kooty )ge Hobopes gl at Mo £, & ) ./;-/.":: 77 / A
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352

Here alfo it'appeareth, that no follie in this cafe can be adjudged in a feme covere, for the The Marques of Winch. cafes
taking backe of the eftate fhall be adjudged in law the aét of the hufband.

Ndte in the cale of thefeme covert, {he may be remitted in the life of the difcontinuor,
becaufe fhe hath a fprefent richt: but in the cafe of tenant 1n taile, the iflue cannot be res

mitted 1n thie life o

NMES en ceff cafe

S e leffour voile
Sfuer altion de waft
vers le barom et [a
femey pur ceo que le
baron avoit fait waft,
Je baron ne poit bar-
ver le leffor pur mon-
que le re-
prifel del ‘efiate fait
a luy et a fon feme
fuit un remitter a
fa femes pur ceo que
le baron cff effoppe
a direceo ™ que eff en~
counter fon fegffment,
ot fon reprifel demefie
del effate pur terme
de vie @ luy et a
[a feme. Ef uncore
le leffor n’ad | un re-
verfion, pur ceo que
le fee fimple eff en
la feme. Lt iffint
home poit veer un
maticr en Ceocafe, que
home ferraeftoppe per
un matler en fait,
coment que nul e-
feripture foit fait fer
fait indent ou auter-
ment.

the difcontinuor, becaufe the iffue hath no right uitsll his deceafe,

BUT in this cafe if P UR ces que baron

the leflor wil {ue

an aion of waft a-
gainft the hufband and
his wife, for that the
hufband hath commit-
ted waft, the hufband
cannot barre the lef-
for by thewing this,
that the taking backe
of the eftate to him
and to his wife was a
remitter to his wife,
becaufe the hufband
is ftopped to fay that
which 1is againft his
owne feoffement, and
taking backe of the
eftate for terme of life
to him and to his
wife. And yet the
leffor hath no rever-
fion, for that the fee
fimple 15 1n the wife.
And {o a man may fee
one thing 1n this cafe,
that a man fhall bee
{topped by matter in
fact, though there bee
no writing by deed
indented, or other-
wife.

eft efloppe a dire,
{5e.

Eﬂﬁppé’ cornmeth of the

French word ¢floupe, from
whence the Enghfh word
ftopped:- and it 15 ‘called
an eftoppel or conclufion,
becaufe a man’s owne alt or
acceptance ftoppeth or clofeth
up his mouth to allcige or
plead the truth: and Lisule-
ton’s cafe here proveth this

“defcription.

Touching eftoppels, which
1s ap excellent and curious
Kinde of learning, 1tis to be
ob{crved, that there be three
kinde of eftoppels, viz. by
matter of record, by matter in
writing, and by matter /2 paiis.

[@] By matter of rccord,
viz. by ‘letters gatents, fine,
rcroverie, plea

imparlance, warrant of at-
turncy, admittance.

[6] By matter in writing,
as by deed indented, by mak-
ing of an acquittuncé by
deed 1ndented or dced poll,
[¢] by defeafance by deed 1n-
dented or deed poll.

By matter i pails, as by
nuverie, by entry, by accep-
tance of rent, by partition,
and by acceptance of an
cftute, as here 1n the cafe that
Littleton  putieth 3 whercof
Littleton maketh a {peciall
obfervation, that o man fhall
be eltopped by matter 1n the
countrey, without any wri-

ting. (1)

To make the reader more capuble of the learning of eftoppels, thefe few rules, amongft

others, ave to be knowne,

(] Ficft, that every eftoppel ought to be reciprocally that is, to binde both partics; and
this 1s the reafon, that regularvly a firanger {hall ncither take advantage, nor be bound by

the cltoppell: [¢] privies in bloud, as the heire; privies in cftate, ns the feoffee, leflee, &c.
privics in law, as the lords by cfcheat; tenant by the curtefic, tenant in dower, the in- 8. H.6.17. a1. E, 3. 5.

® gque off not in L. and M. nor Roi.

cumbent

T rn——=null, L. and M, and Roh,

of contimmuance, confeffion, (1.

fc] 8. R.

ub. fup

(H::b. 7:1 3

I 2. f, 4 b. Goddard’s cafe,

V. Sclt. 41. & 6g3. 695- 679-
(Poft. 363. b.)

(Cro. Car.388. 1. Roll.Ab.86;.

[2] 43. All. 29, 8. H. 4.9, 8.
22.All, 54. 15. E. 3. Eftop. 239,
E. 3. ib.133. .

Roll. Abr. 862.)

(6] 4. H. 4. 1. 8. H. 7. 6.
13.H. v, 24, 15. E. 4. 28,
41. E. 3. Eftop. 12. 12. R. 2,

ih, 21 3.
2. Eltop. 283.

35 H. 6. 18. 3. H. 6,16.
16. H. 7. 5. g4. H. 6. 1g.

14. H, 4. 29.

(1. Leo. 82.158. 4. Rep. 53,
8. Rep. 53, 54.)

[d] a3. 1. 6. 19. 50. 30.11. 6. 2,
31. k. 3. Eflop. 240, 338. Afl. 18,
0. AL 51, 140 Afl. g, 18, E. 4.1.
(3- Mod. 141.)

[¢] 8. Al. 53. Br. Fines, 73,

38. E. 3. 31. go. L, 3. Eltop.187.

(1) Thereafons why cftoppels are allowed, feem to be thefe: No man ought to alledgre any thing but the truth for his defence,
and what he has alledged onee, is to be prefumed true, and therefore he onght not to contradict it for as “tis faid inthe 4. Inft. 272,

allrgans comtraria noa oft aueiendns.

Scecondly, asthe law cannot be known till the faéls hre alecertiined, fo neither can the truth of

them be found out but by evidence 3 and therefore "tis reafonable that fome cvidence fhould be allowed to be of {o high and conclue

Afive a nature, as to adimit of no conwadiflory proof.

Note to the viph edition..

his own agreement,  But this fuppofes the provifion to be made b
1o merve voluntary aél, and voud ugmnfh rn aflignee for a valuab

ifore the marrtuge; for if it be made ﬁlhﬁ:qucnt to the marriage, Jeo zan<

iy

¢ confiderniion. 1, Cha. Che 225

1 ﬁzﬁ--
Arfe s

. Lancy 54, Sir Edward Turner's &vn rre s g s Pl B g

e s

/r‘?’\"“ .

Cafey, 1. Verne 7o Pact v Hunty oo Verns 38, Walker v, Suunders, 1. g, Cae Abee g 8—=IFith refped to things in aélion, they do /L/y"‘?. Sin Hriip s,

not vell i the hutband, until he reduces rhem into poileilion,

It hits been held, that the hufband may fue alone for a debe dueto the »
wife upon bond, bue that i he joined her in the aélion, and recovercd judgment and died, the judgment would furvive to her, Oge -

>
VIR :-':“ ot y“""ﬂ‘f/‘

lander vo Bafton, 1, Vern, 3960 See Alleyn 360 2, Leve 107, & 2. Ver, 699 The principle of this diftinétion sppenrs to be, that his
bringing the aflion in his own name alone, 1% a difagreement to hia wite's interclt, and implies it to be his inrention that it thould not
{urvive to hery but i be brings the aélion in the joint names of himielf and his wife, the judgmentis, that they both fhould reco-

ver: fothm the firviving wile, not the reprefentarive of the hulband, isto brin;i the feme fucias on the judgment.

ITw bringing

the action, therefore, in the joint numed of Mmfelt and his wile, does not, in efledd, alter the property, or thew it to be his inten-

tioa thut 1t thould be aliered.

oot fora debe of the wife, and dics before execution, the furviving wife, not the hufband's executors, s entitled.

In 3. Alk. 21 Lord Hurdwicke is veported to fay, that, atlasw, if the hulband his recovered u judg-

This nppears

to be the peneval principles of the courts of law, rul'pud’ti‘ml!; the intereft which the hulband tukes in, und the power given him over,

the things in aétion of his wafe
tlement mnde BeYore marriage, if made in confideration of the wife's fortune, entitles the 1
wife's life-time, 16 the whole of herthings in aélion ; bor it has been fald, that IF it is not m

but the cowrs of cquity

wmve admitted many very mice ditin@tions vefpeél "F them,
welentarive of the
ade i confideration of her fortune, the

(urviving wife will be entitled to ehe things in aétion, the property of which hoa not been reduced by
fon A0 it i in confideration of u particular part of her fortene, fuch of the things in nétion na are not comprifed in that pare, it hao
G¢e Clelund vi Clelund, Chan, Prec. 63. 2. Vern. goz. Adamy v, Cole, Caft Temp. Talbot 1 68.
In the enle of Bloia aud the Countels of Hereford, a.Vern. ¢or. n fertlement was made for the benetit of the wife, but no mention was
made ol her perfonal eftutes Lord-Keeper deereed that it fhould belongg tothareprefenimtive of the hufband § and faid, that i all cafes where

licew taid, {urvive ro the wife,

lﬂp i ﬁ:l*
wfband dying in his

the hufband in bis life<time:;

thiere
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- L3 Cap.’ 12. Of Remittet, Seét. 668. .

¢umbentof a benefice, and others that come under by a& in law, of in the 22/, fhall be

" bound and take advantage of eftoppels; and that a rebutter is a kinde of eftoppell. ’

(f]21. E. 4 4 23 AL 1% {£] Secondly, that every eftoppell, becaufe 1t concludeth a man to dlleage the truth, ‘muft
17. H. 6. ‘Eltop-. 273. be certaine to every intent, and not to be taken by /argument or inference.

18, E. 3. 30. 7. H. 7.6. & 16. {¢] Thirdly, every cftoppell ought to be a precife affirmation of that which maketh the

. E.n. a3, ., AlLL g8. «m e .
i})ﬁ;] égmf‘ggs 33- 29 3% eftoppcll, and not be fpoken imperfonally ; as if it be faid, Ut dicitury guia imperfonalitas

{#] 35.H. 6. '33. 46. E. 3. 12. mon coucludit, nec ligat: imperfonalis dicitury quia fine perfond. [b] Neither doth a recitall
49. E. 3.14. 8. Al 3. ¢5. All. 5. conclude, becaufe it 15 no direét afhrmation. .

3- 51-696\-; tg5. 11 EL ib. 280. {/] Fourthly, a matter alleaged that-is nefther-traverfable nor materiall, fhall not
. . a WPk, :

. . citoppe :
h. Li. - . . E' - - P : -
E‘J-dﬁ-i.i; 989.. 5.44.1 %3. [A‘_EI) Fifthly, regularly a man fhall not be concluded by acceptance or the like, before the

3e. All.g- 35. H. 6. 20. title accr‘u;n_:l. . : B . |
E?H 33-H.6. 16. 4. E.3.22. . ¥/} Sixthly, eftoppell againft eftoppell doth put the matter at large.
.H. g

e B:?;q:zl- Li‘: t. Gard. 155. {m] Seventhly, matters ulleaged by way of fuppofall in counts, fhall not conclude after

[{] 12. H. 7. 4. 20. H. 6. 2g.
9. H. 4.9. 41. E. 3. 4.

=ik

non-fuit : otherwife it 1s after judgement given ;. and after non-fuir, albeir the fuppofall in
the count fhall not conclude, vyet the barre, title, replication, or cother pleading of either

11. H. 4. go. partie, which is precifely alleaged, fhall conclude after non-fuit ; and hereby are the bookes
[{*“] 2- R. 8014, 2. R 2. reconciled, _ - - .
Eltoppell. 2o, go0. E. 3. 2t. Eighthly, where the veritic is apparant in the fame record, there the adverfe party fhall:

. “‘. - . . E' + 1. . N
te. Lo 4. 13 180 33135 o be eftopped to:take advantage of the truth ; for he cannot be cflopped to alleage the

44- L. 3- 45. 17. All. 27, . | . . . O,

4;. E. 3. 2 21.H. 7.24 truth, when the truth appeaveth of record. [»] If a finebe levied without any oniginall,
5 E. g 7. 7. Ecgorg. it 1, voydable, but not void ; butif an originall be brought, and a rezreai entred, and after
'ﬂ. L}:.ft 11. g- E. 3. ﬂ-ﬂl- 7-E.6. thar a concord is made, ora fine levied, this 1s void, in refpet the veritie appearcth of re-
; - o ;’ ;:" zé;flziﬂ.‘xi.sm cord. {o] An impropration is made after the death of an’'incumbent, to a bifhop and his

Lnj g7. AlL 17,

5. Ll Dy. 22¢. the death of the mncumbent ; the deane and chapiter confinne:h it, the incumbent dieth ;

{v] 7. EL Dy. 244. teis demife fhall not conclude, for that it appcareth that he had hothiag in the impropriation
till after the death of the incumbent,

(4] Bia&.fo. 420, 26. AR 64. [#] Ninthly, where the record of the eftoppell doth run to the cifubilitie or legitimation of

39 Afl.10. 21, H. 4. 84. the perfon, there all ftrangers (hall take benefit of that record ; as outlawrie, ¢xcommenge-

y. H.6. 7. 35 All. 5 13. 5.3, peny, profeflion, attainder of pramunire, of felonie, &c bafturdie, mulieitie, and fhall con-

4 jwpﬁi@wf “”ﬁ' eg. 21. L. 3 30 clude the p;u'tic, though they be ﬁrangers_ to the record. Fide in Littletan cap, Vilenage,

) Se. 196, 197, &c. But of a record concerning the name of the perfon, qualitie, oraddition¥
Q. 4 taee - Letia, deg. . 6. ca 11, no eftranger {hall take advantage, becaufe he fthall nct be bound by it. But »ota, reader, that
(.2 "L 30- H- 0. 2 Dol & Stud. 0Og,

R. 2. Eflop. 282. 3. E. 3.
ib. 23 33-E. 3- Ellop. Stath,

‘ _ in cafc of the muliertie primd facie, an eftranger fhall take benefitof it, &c. But yet becaufe

33 1.6.29.18. E. 4. 1. po 1qy be u mulier by the ecclefiafticall law, and a baitard by the common law, theretore
20. £. 4. 10, againft fucha certificate pleaded, the adverfe partie may alleage-the {peciall inatter, and confefls
toe certificate of the bilbop according to the ecclefiafticall law, and alleage further the fieciall

matter according to the common law, whercunt the adverfe partic muft anfiver ; and fo are

the books that treat of this matter to be reconctled; (1) But now let us returne to Littleton,

{Aot, 192. b.) LA feme pria d ‘oftre NES fi en allwn BUT if in the ac-
- refcerve et foit re- de waft le ba- tion of walft the
Jfeeive.  Receipt, recoptioy 7O Jait default a hufband make default

commeth of the Latine verbe  /Jp graz{ﬂd C?"W?”fﬂ’i to the grand dif’crefrc,

recipere, {0 called becnule . . ) :
the wife, upon the default of €2 /4 fete pria d’eftre and the wife pray to

her hufband, 13 received as a receive i’l‘_/d‘?llf 7"6’6‘(’1“1)&’, be received, and 1s re-

fciie fole alone, without her , , : .
bufband, to defend hor right ; el monfira bien rout ceived, {hee may well

vo. K. 1. Delenfio juris, and .t isalfo called defenfiv ju- Lo mattcr, et coment (hew the whole mat-

ris; and in this cafe the o) off e fom remit- ter, and how fhee isin
r wife may bee received by the i vz lp ] :
H W. ¢, ca. 3. [2] ftatute : and yet [4] an- ter, ¢t el barrera le her remitter, and {hee

b ﬂ E[- I -3 . I'I'Iililibt . . " .
o 393 * cienf authors who wrote be- /{’ﬂor de ﬁw aé?zazz, fhall barre the leflor

cap. Lxceptions. ' .
fore the flatute, doc fpeake ot w o2 ~ g :
a kind of receit at the com- =L Of hlS 3&101], &C'

mon law. The civilians call veleeit, admifionem tertii pro fus intercfliy which more properly
13 refembled to che receit of him in the reverfion or remainder, that is no part to the wiit.
e ——,

Sect,

& dye. not in L. and M. nor Roh,

(1) Bee note 1. to pape 24 o

there was a fettlement equivalen