maltiter . come avaunt
eff dit 5_et tffint pro-
va que le * dit recovery
fuit faux ou feint en

Oi: R emitter o

teras aforefaid ; and fo
prove that the faid
recovery was. falle or
faint in law, and fo

Se&. 69i.

that it was upon former
authorities and opinions of
judges difcovered by him, af-
{ented unto by the reftof the
judges. _

If a recoverie bee had a.

thall barr¢ him to gainft tenant for life with-
ra d’aver execution de have éxecution of the 9utconicntor coving, though

. . it be without title, and exe-
le jt{dgfemé’}?f I | Judgcmc_nt- . cution be had, and tenant for
life dieth, the reverfion or remainder is difcontinued, fo as he in the reverfion or remainder
cannot enter ; but if fuch a recovery be had by agreément and covine betweene the demtan-
dant and the tenant for life; then, as hath becne faid; it is a forfeiture of the eitate for lifc,
and he in the reverfion or remainder may enter for the forfeiture. So it 18 1f the tenant for life
{uffer a common recovery at this day, it is a forfeiture of his eftate ; for a common recovery
is a common conveyance or aflurance, wheréof the law takcth knowledge. Sincé Littletor
wrote, there were two flatutes [e] made for prefervation of rémaindert and reverfions ex-
pectant upon any manner of eftate for life ; theone mn 33: H. 8. the other in 13. Eliz.: but
32. i 8. extended not to recoveries, when tenant for life came in as vouchee, &c. and tHere-
¥Yore that act 1s repealed by 14. Eliz, and full remedie provided for prefervation of the entrie
of them in revérfion or remainder. Bur the ftatute of 14. Eliz. extendeth not to any recovery;
wunléfle it be By agreement or covie. Secondly, [ f]if there be tenant for 1ifé, remainderin
taile, the reverfion or remainder ia fee, if tenant for life be impleaded by agreement, and he
vouche tenantin taile, and he vouch over the common vouchee, this fhall barre the reverfion
or remaind€r isi fee, although he in the reverfion or remainder did never affent to the reco-
Very ; beéaufe it was not the intent of the alt to extend to {fuch a recovery, in which a tenant
in taile was vouched ; for he hath power by common recovery, if he were in poflefiion, to
cut off all reverfiens and remaindeis. And fo if tenant for life had {urrendred to himn in re-
mainderin taile, he might hive barred the remainders and reverfions expeétant upon his
eftate. Thirdly, where the provifo of that act fpeaketh of an affent of record by him in re-
verfion-or remainder, it is to be underftood, that fuch affent muft appeare upon the fame re-

cord, either Gpon a voucher, aid prier, receit, or the hike; for it cannot appeare of record,

ley, et tffint luy barre-

unleile it be done in courfe of law, and not by any extrajudiciall entrie, or by memorandun.

I TE M, ./ tenant

en taile ‘difconti-
nua le taile, et mo-
ruft, et fon iffue port
Jon briefe de forme-
don envers le difion-
tinuee (efteant tenant

Se&a 69I ’
A-LSO; 1f tenant in

taile difcontinue
the taile, and dieth,

and his iflue bringeth -

his writ of formedon a-
gainft the difcontinuee
(being  tenant of the

de franktenement del freehold of the land)

terre) et le difton-
tinuce pleda que 1
neff tenant, mes ou-
flerment difclaima de
le tenancy en la ter-
re; em ceft tas e
Judgement ferra, que
le temant alaff fans
Jour, et apres el

# v not in L. and M. ner Reh.

and the difcontinuee
plead that he is not te-
nant, but utterly dif-
claymeth from the te-
nancy in the land ; in
this cafe the judge-
ment fhall be, that
the tenant goeth with-
out day, and after {fuch

ERE it appeareth, that

upon the plea of nonte-
nure, or of difclaimer of the
tenant in a formedon in the
difcender, albeit the exprefle
judgement be that the tenant
fhall goe without day, yctin
judgement of laiw the de-
mandant may enter accord-
ing to the title of his writ,
and bee feifed in tayle, not-
withftanding the difconti-
nuance. And here, Littleton
{aith, the demandant fhall be
adjudged 1n his remitter ;
where hee tuketh remitter in
a large fenfe : for in this cafe
the Ecmnndant hath not two
rights, but hath oncly one
antient right, and reftored
to the fame by courfc of law ;
and fo remitter here 15 ta-
ken for a recontinuance of the

right,
Ox

$ Cre. added L. and M. and Rohs
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5. Afl. 3. 5. E. g. Entre Cong.
42. Li 1. fol. 35, 16.

Sir William Pelham’s cafe,

(6. Rep. 8. b. Ant. 356. a.)

o= _ - &

Inl 35 A, 280 S

[¢] 32. H. 8. cap. 3i.
14. Eliz. cap. 8.
(Sact. 675. 10. Rep: 49.)

[/] Lib. 3. fol. 6o, 61.
Liacolne College cafe.

(2. Roll. Abr. 23, 146.)

(Dot. Pla. 133.)

5-E. 4.1, 36. H. 6, 20,
6. E.3.8. 4. E. 4. 38
(3. Rep. 26.)

Non-tenure. Vide Braflon, iib'.

5. fol, 431, 432. & 414.
Britton, cap. 84.
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22, H. 6. 44. 4 . 4. 38
5. . 4.1, 6.E.3. 8.
(7. Rep. 40.)

18.E. 3434 24.E. 3.9
rgh.q,:ﬁ&ylﬁ 17+

5. L. 4. '
(5. Rep. 68. Doft. Pl 49.)

(Ant. 303. a.)

{¢. Rep, 7. Sid. 20g. 310.)

Cap: I3,

Of Reti

lttef i

Se&t.. -1‘?-:6?*95:1_,&

Ou lr  demandan? Judzetment I'iffue enle judgement theiffug is

he recovera damiges.
Here 1s to bee obfervéd, that
in » fuch @ pracipe W here:
the demandant 1s to recover
daihinages; if the tenant
pleade’ non-ténite or dif-

29. <laume, [f] there the de-

taile qué eft “deman=
dant poit entrer en la
Leries f ‘ﬂfmm'rz e-
mzz‘ e fcmmnam,

per - tiel entrie il

m'mdant may averre him to /c’f‘fd ac{/udge EHZJ‘ 4/

.....

bc tenant of thec land, as his

writ fuppofe forthe benéfit of

his damages, which other.
wile hee fhould lofe, ot pray
judgement and enter. [§] But
where no damagés are to bec
recovered, as in a foricdon
in the diﬁ:endel‘, and the
like, there hee cannot averre
him tenant, but pray his
judeement and cnter, for

thereby hee hath the effect of
his fuite E: frufira fit per

plzzra, grod fieri potcft per

pfmrmr .

Averrer, To averre

or avouch, or verific; we-
rificare, whereof commeth we-
rificatio, anaverment ; and 1s
fo faid as well in knghth as
in French; andis two-fold,
viz. generall and particular,
A gencrall averment, which
is the conclufion of cvery
plea to the writ, or in barre
ot replications and other
pleadings (for counts or a-
vowrics in nature of counts
nced not bee averred) con-
taining  matter affirmative,
ought to bee averred, e¢
boc paratus ¢ff werificare, .
Particular averments are, as
when the hfe of tenant

Jor remitter. Br la

caufe eft; pur ceo que

Ji afcun bome Juift
pracipe quod reddat

envers afcun  Fenant
de franktenement, en
quel atiion le deman-
dant ‘ne . recovera da-
mages, el le tenant
pledaft nontenure, * ou
atuterment  difclainia
en le tenancie, e de-
mandant ne paz't aver-
rer Jon briefe, et
dirra que. il e tenant,
come le .brigfe fuppofe.
Et pur cel caufe le de-
maudant apresceo que
Judgement eft done que
le tenant alaft fans
Jour, poit enirer en les
tenements demands, le
quel ferraauxy graund
advantage a :luy en

thetaile that i dethans
dan't myay efiterintothe
‘Hand,- notwi‘thﬁandmg,
'thedlfcrmtmuanQeiahd
'by fuch entiie hieethall
'be adjudged in his re-
mitter. And the rea-
fon is, for that if any
man fue apraiipe quod
reddar againit any te-
nafit of the freF:hold,
in which aéion  the
demandant dhall not

‘recover damdges; and

the tenant P]&’lds non=
tenure, or otherwife
difclaime in the tenan-
cie, the demandant
cannot averre his writ,
and fay that hee is te-
nant, asthe writ {fup-
pofeth.. And for this
cauf=thedemandantaf.
terthat that judgement
is given that thetenant
fhall goe without day,
may enter 1nto the
tenements demanded,
the which fhall bee as
great an advantage to

for life, or tenant in wile, . foy, Jicorne .7l avert himinlaw,asif hehad

are averred 3 and there, tho’

this word (werificare) be not .

ufed, butthe matter qvuu..h-
ed 'md afirmedy 1t 1s upon
the matter an averment. And
an  averment containeth as
well the matter as the forme
thereof.,

Que I tenant a-
laft Jans jour,  @ud te-

nens cat fine die. This is the
entric of the judsement in
that cafe, thuat the tenane
ﬂmll roe without d: 1y, that
18, tO hc difcharred of further
attendance ; and this s fumes-

* on~—mes, Lo and M. and Roh.

zﬁ en fon

judgement de recove-
rer envers le tenant,

t per tiel entrie il
remitter
per jorce del taile.
Mes lou le demandant
recovera  dammages
cnvers le tenant, lale
demandant poit ave-
rery que il eft tenant,
come le briefe fuppofe,

et cco pur ' advantuge

judgement to recover
againft the tenant, and
by fuch entry. hee 1s1n
bis remitter by force
of the entaile. But
where the demandant
(thall recover damages
again(t thetenant,there
the demandant may a-
verre, that e 1s tenant,
as the writ fuppolcth,
and that for theadvan-

def

i ¢! ,j;',r'r;.r} not 1 .. and M. nor Roh.



i';lb. 3% ) Of Remitter. Se&. 695.3‘ 36 3

. : , 4y po- tace of he demandant time finall f@i‘ that action;
del df—’m“”d nt f" ~ tag ort whereof Littleron here put:

Coverer ﬁJ‘ a’:zmczge.r, to recover - his dam- teth an example ; and fome.

ou auterment il ne ye= mages, oOr otherwife time temporarie, whereof Lit- |
tleton alfo hath put an ex- Vide Seét. go1,

coverait fes :ﬂmﬂg €55 gee fhall n_Ot fe‘?l‘;}’eg ample : as when excommenge-
queux ﬁﬂf o j Ue- KIS dammages, WIICN ment s pleaded in difabilitie (8. Rep, 68.)

" o . oiven to ©f theplamtiffe or demandant
ront a [Z:-’_}’ aones per are or were-given t there the award is, that the

la ley. ]llm by the law. tenant or defendant fhall goe
' -without day ; and yet when

the demandant or plaintiffe have purchafed his letters of abfolution, upon fhewing them to

the court, he may have a reflommons or reattachment to recontinue the caufe againe, But

it is to be knowne, that when judgement is given for the tenant or defendant upon a pleain 4. . 4s 2. 11,
barre, or to the writ, &c. the judgeinent is all onc, viz. guod tenens, or defendens eat inde fine
die, and fhall have reference to the nature and matter of the plea, and fo be taken either to
goe in barre, or to the writ. So when judgement is given againft the plaintiffe, either in
barre of hisaétion, or in abatement of his writ, &c. the judgement is all one, viz. #ibil capiat
per breve 3 and it appeareth by the record, whether the plea did goe in barre, or to the writ.
And the caufe of the judgement is never entred in the record inany cafe ; for that upon con-

fideration had of the record, it appeareth therein,
Sect. 69a.

ITE M, f bome [oit diffeifie, et A LSO, if a man be difleifed, and
le ‘diffeifor devy, fon bere ef- the diffeilor die, his heire be-
feant ems per difcent, ore l'en- 1ng in by difcent, now the entrie
trie de le diffesfee eft tolle; et fi le of the diffeifee is takenaway; and
diffeifee porta fon briefe d'entrie if the diffeifee bring his writ of en-
SJur diffeifin cm le per, envers trie fur diffetfin in the per, againft
[beire, et [betre difclaime en le te- the heire, and the heire difclaime (v n. 2. tge. b.
nancy, &c. le demandant poit inthe tenancie, &c. the deman- }J’G';‘f”f;lf‘l"é;?“
averer Jon bricfe que il eft fenant dant may averre his writ that hee
come le briefe fuppofe, s’il woit, 1is tenant as the writ {uppofe, if (3 Lev. 330)
pur recoverer [es damages: mces lhe will, to recover his dammages:
uncore s wvoit relinquifber le but yet if hee will relinquifh the
averment, c. i poit loyalnent averment, &c. he may lawfully en-
entrer en la terre per caufe del ter into the land becaufe of the
difclaimer, nicuf obftant que fon difclaimer, notwithitanding that
entrie adevant fuit tolle. Etf ceo his entrie before was taken away,
fuit adjudge devant mon mafier  And this was adjudged before my
Jir R. Danby, jades chicfe juftice mafter fir R. Danby, late chicfe
de la common banke et fes com- juilice of the common place and
pagnions, &c. his companions, &c.

(Ant. 135. b.)

ITE Af,ﬁ /.90?}26"/32:‘-2' d’lﬂf’;ﬁé’, &, Albeitin this cafe; and in the cafe before, the

entric of the demandunt 18 his owne aét, and the demandant hath no expretle judgement
to recover, yet (hall he be remitted 3 becaufe he m judgement of the law fhall be in accord- 6. H. 6. [ol. eg
e to the ttle of his writy and by his entrie defeat the difcontinuance, and confcquently 1y

remmitted to his antient eltate,

w1y g | | - |
St Rebert Dﬂ.’!é)’, knight, was a gentleman of an ancient and faire defcended fu- 8- E. 4. 41, 4. P 4. 88,
mily, and chicfe-jullice of the court of common-pleus ; a grave, reverend, and learned judge,

of
“ on fucront not in L, and M, nor Roh,
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Lib. 3.

Cap. 12.

Of Remutter:

Sect. 693,

of whom our author fpeaketh here with verie great reverence, as you may perceive, And
-here is to be noted how neceflatie it is; aftér the example of our author, to obferve the
judgements and refolutions of the fages of the law,

og. All. p. 26. 43. Al p. 3

11. H.7. 20, 3 H.6.19.

40, K. 3. 43
{Sec. 683.)

(Hob. 256.)

(Ant. 49. b. 3s0. a.)

8. R. 2. Quar.imp. 109.
1g H.6.30. 8 H.6. 7.
21.H.6. 2. 3 H 4. 8

14.H. 6. 15 16. 37. . 6. 1_8.
26. H. 8, 4: F. N.B. 36. 1.

. & 35 b-
(3. Rep. 8- b Scél. 6€t.)

ar., Afl. . 33. en lc cafe de

Theobald Gunvile,
(3 Rep. 3]

12. H. 4. 5. 3.1l 4.17.
8. H. 4. 8. 1u il 4 19,
3‘35. 1.%”-- 8. 1?" .':\ﬂ.- 3.

vg. AT 53. 43 F. 3. 17.
Parker's vale g4. K. 3. Lltop.to,

or. H. 0. 2, pa Pollon.

8. 11.6.t3. par Confmere.

(t. Roil. Abr. 803. 878.
4. Rep. 52.)

* Luy added T.oand M, and Roh,

| Se&- 693&
HERE appeareth a di- ]TE M, lou Pentry ALSO, where the en.

verfitie betweene a , . .
right of éntric and a nght @ 47 bome ef? con- trie of a man is

of aftion ; for if a man of gegble, coment que congeable,although that

full age having but a right -
of attion, taketh an efacc 7 Prent efate a luy he takes an eftate to

to him, hee is not remit- guant il ¢ff de pleine him when hee is of full

ted : but where hee hith a2 05 50 r0rme do wie, age for terme of life,

fight of entrie, and taketh an ¢ _ . : .
eftate, he by his entrie 1s re- 0K €2 tatle, ow en Or In taile, or in fee,

initt.d, becaufe his entrie 1s ‘f;?ﬁ',; eo g/t‘ un remif- thisis aremitter to hlm,

lawfull. And if the diffei- . : . ]
fifizfeoffe the ldiﬂgi?belagd ey leﬂ’:ﬁtffzfﬂ‘ if fuch taklng of the

others, the dificiice is _rcmit- ﬁ! e Eﬁdl‘fj’ ne ﬁzt eftate be not by dGCd
ted to the whole, fer his en- per ﬁ” indent,” ou indented, or by matter

trie 15 lawfull : otherwife it .
1s if his entrie were taken per mmniier de ?‘é’cw"d, of record, which fhall

away. . gue % concludera on conclude or eftop him.
-%;’” "mf’*“’_f’ FConT eftoppera. Carfibome For if a man be diffeif-
geavle. 4. is difftifed of o, diffeifie, et 4 re~ ed, and takes backe an

4 mannor, whe:eunto an ad- . o
vowfon is appendant, an ef- pP7en («_’/Eﬁff de le di_’/— eftate from the difieifor

tranger ufurpe to the ad- B/for fans fair, ou without deed, or by
towlon, if the diffcifee enter ff : '/ /?f ? deed 11, thi > . Yy
1nto the mannor, the advow- ﬁf’f‘jdff _Po £y CCO ‘?ﬁ CC _PO » U1 1§ a re-

fon 1s 1*eCf11¥inuegl Eguinle, I {77 rgmz'tz‘er a} d{f- mitter to thC dlﬁ%ifﬁ&,
which was {cvere the /> <

ufurpation. And {o ig 15 if -ﬁ?ﬁje’ “ Se. &ec.

tenant in tay le be of a mannor whercunto an advow{on is appendant, the tenant in taile dif
continucth in fee. the difcontinuce granteth away the advowlfon in fee, and dieth, the iflue
in tavle recontinueth the mannor by recoverie, he is thereby remitted to the advowion ; and
1n both cafes hee that mght hath fhall prefent when the church becommeth voyd.

‘The patron of a benctice 1s outluwed, and the church becommeth voyd, an eftranger ufurp-
cth, and fix moneths pafile, the king doth recover in a quare tmpedity and remove the incum-
bent, &c. the advowion 1s recontinued to the rightfull patron.  And fo note a diverfitie bea
tweene a recontinuance and d remitter 3 for a remitter cannot be properly, unlefle there be
two tities ;3 but a recontinuance may be where there is but one,

Per fau indent, o iereit appearcth, that if the difieifor by deed indented
irake a leafe for life, or a gift in taile, or a feothnent in fee, whereunto liverie of feifim 1s re-
auitite ; yet the dved mdented fhall not {ufter the liverie made according to the forme and
effeét of the indenture, to worke any remitier to the difleifce, but fhall eftop the diffcifee to
clwime his former eftate ; and if the diffeifor upon the feoffinent doth rederve any rent or con-
ditiony &c¢. the rent or cendition is good ¢ and the reafon whercfore a deed indented fhall con-
clude the taker more thun the deed poll, 18, for that the decd poll 13 only the deed of the
feoftor, donor, and leflor; but the deed wdented 18 the deed of both parties, and thercfore
afwell the takeras the giver 1s concluded. |

Cu per record.  As by fine, deed indented, and inrolled, and the like,

SECT.

i repreni—ent prent, T, and M. and Roh. Y wun==bon, L. and M. and Roh.

| &'e not [.. and M. nut Roh.



Lib. 3. Of Remitter. Seét. 694, 698,696. - 364

Sect. 694

JT EM, fibome leffa terre pur

terme de vie @ un auter, le
quel aliena a un auter en fee,
et alience fait eflate a le leffor,
ceo eff un remtter al leffor,

pur ceo que fon entrie fuit conge-
able, * &5c.

“

ALSO, if a man let lIand for.

terme of life to another, who
alieneth to another in fee, and the
alienee make an eftate to the lef-
for, this is a remitter to the lef<

for, becaufe his entric was conge=
able, &c.

This 15 evident enough upon that which hath beene faid.

Sectt. 695.

JTE M, fi bome foit diffeifie, et
= Je diffesfor lefla la terre al dif-
feifee per jfait pol, ou fans jait,
pur terme des ans, per que le dif-
ferfee entra; ceft entre eft un re-
mitter a le diffesfee.  Car en tiel
cafe lou [entre d’un home eff con-
geable, et un leafe ¢ft fait a luy,
coment que tlclaima per parolx en

pafz'.r, qiue 2/ ad ﬁ’ﬁﬂ!e pfr _ﬁ)?’ce de

tiel leafe, ou dit overtment, que if

ne claima riens en la ferre finon
per force de tiel leafe, uncore ceo
eff un remitter a luy, car tiel ¢ dif-
claimer en le paus w'eft riens a
purpofe. Messdl§ difclaimer en
court de record, que il || w’ad eflate

Jorfque per force de tiel leafe, et

nemy dulerment, donque ¢l e/t con-
clude, &c.

A LSO, if aman bee difleifed; and

the diffeifor let the land to
the diffeifee by deed pol, or with -
out deed, for terme of yeares, by
which the difleifee entreth, this

entrie is a remitter to the diffeifee. g, 546

For in {uch cafe where the entrie
of a man is congeable, and a leafe
1ismadeto him,albeit that heclaim.
eth by words 2z paizs, that he hath
eftate by force of {uch leafe, or
faith openly, that he claimeth no-
thing in the land but by force of
{uch leafe, yet this Is a remitter to
him, for that fuch difclaimer 7z

paiis is nothing to the purpole. But

if hee di{claime incourt of record,
that he hath no eftate but by force
of fuch leafé, and riot otherwife,
then i1s he concluded, &c.

ERE appcareth a diverfitic betweene a claime 7 paiis of an cftate, and a claime of |

reccord, for a clamme ix paiis ihall not hinder a remitter.

Otherwife it 1s of a claime

of record, becaufe that doth worke a conclufion,

Sedl. 696.

JTEM, fi deux ALSO, if two joyn-
" tenants {eifed of

joyntenaunts  fei-

worthy the obfervation,
that where joyntenants or co-

fie de certaine teme- certaine tenements in parceners have one and the

ments en fee, l'un fee, the one being of

w e notin L, and M. nor Roh.

I »'ad~—ad, L and M. and Roh.

T difi larmer—=—clayme, L. and M, and Roh.

fame remedie, if the one enter,
the other fhall enter al{o: but
whoere

3- RCP‘ 251)

'YER E note a diverfitic (8. Tafk. go8.)

Y difclaimer—clayme, L.and M. and Roh,
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L;B: 3'4. - ‘.*..m

10, H. 6. 10. '19. H. 6. Ah

31. H, 6. tit. Ent. Cong. 54-

Vide g5. AL pl, vkish

Vide Seél. 283, 3114
(Vaughan g75.)

(Gép. F 3‘; .

'y

where remedies bee feverall,
there it is otherwife.” Asif
two joyntenants oOr copar-
ceners joyne in a reall action,
where their entrie is not law-
fully and the one is fummoncd
and fevered, “anid the other
piirfueth and recovereth the
moiti¢, the other joyntenant
or coparcerier fhall enter and
fakeé the profits with her, be-
caufe their remedie was onc
and the fame. But where two
coparceners be, and they are
difieifed, and a difcent is calt,
and they have iffue and dic,
If the iflue of the one recover
her moitie; the other fhall not
enter with her, becaufe their
yemedies were feverall ; and
yet when both have i‘ccmre!'t:cl,
they are coparceners agiaing.
8o here in this cafe that Lis-
tleton putteth, the two joyu-
tenants have not equall reme-
die ; for the infant huth aright
of entry, and the other a right
of aftion: and therefore the
infant being remcted to
moitie, the other fhall not
enter and take the profits
with her.

If 4. and B. joyntenants
in fee, be diffcifed by the fa-
ther of A.whodiceth feifed, his
fonne and heire entreth, he 18
remitted to the whole, and his
companion fhall take advan-
tage thercof. Otherwifc here
in the cafe of Littleton, tor

that the advantageis given to the infant,
whercof his companion fhall take no advantage.
joyntenants, and the land had defcended to the father,
died, the entric of the other {houl
fhould not enter with the heirc of A,

But here in the cafc of Littleton,
the infant furvived, fome fay

r

LT 3 \',_“ PRI pm
Of Watfantie:

¢fteant de pleine age,
[ ’auter deins dge, font
diffeifies, * &Sc. et le
diffeifor. moruft [eifie,
et fon iffueentra; I'un
de les joyntenants éffe-
ant adongques deins
age, et apres que il
vient al pleine age,

[’beire le diffeifor lef-

fa les tenmements a

mefmes  les  goynte-
nants pur terme de
lour ¢ deux wies, ceo
¢fF un remitter quant
al moitie) a celuy que

Juit deins age, pur

ceo que 7l eft fesfie de
ceft moitie que ajfiert
a luy en fee, pur
ceo que fon entre fuit
congeable. Mes | au-
ter jointenaunt n'ad
en [ auter mostie for[-
que effate pur terme
de [a vie per force de
le leafe, pur ceoque for
entre fuit tolle, &c.

now, in judgement of law, folely 1n by the firft feottinent,

difcent.

CHAP. 13.

[ L ¢ft communement

d1t. Here by the opi-
nion of Litileton, cemmunis vpi-
nio 18 of authoritic, and {tands
with the rule of law, 4 o m-
wikni obfervantiv non ofl 1eco-

® ='c ot in L, and M. nor Roh,

Of W arrantie.

J L of commune-

ment  dit,  que
trois  garranties y
font, [jeilicety  gar-
rantie lincal, gar-

Se&k. 69

full "age, the other
within age, bee dif-
{feifed, &c. and the dif-
feifor die feifed, and
his iffue enter, the ohe
of the joyntenants
being then within age,
and after that he com-
meth to full age, the
heire of the diffeifor
letteth the tenements
to the f{ame joynte-
nants for terme of
their two lives, this is
a remitter (as to the
muoitie) to him that
was within age, be-
caufe hee 1is -feifed of
the moitie which be-
longeth to him in fee,
for that his entrie was
congeable. But the
other joyntenant hath
in the other moity but
an eftate for terme of
his life by force of the
leafe, becaufe his entry
was taken away, &c.

more in refpect of bisperfon, than of his right ;
But if the grandfather had diffeifed the
and from him to .4. and then A, had
d be taken away by the firft difcent; and therctore he

if after the difcent the other joyntcnant had died, and
that he fhould have entred into the whole, becaufe hee 1
and he claimeth not under the

Se&. 69 7 &

[T is commonly
faid, that there
bee three warranties,

fctlicet, warrantie l1-

neall, warrantie col-
rantie

t ewx not in I, and M. nor Roh.
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yantie collateral, et gar-
yantie que commnence
pérdiffesfin. Eteft afta-
voir, que devantlefla-
¢ite de Gloucefler touts
garranties queux dif-
cendont a eux queux
Jont beires a eux queux
fefoyent les garranties,
Sueront barres a mef~
mes les heires a  de-
mander afcuns terres
O Lenements encounter
Jes garranties, fore-
prife les garranties
quenx Commencerentper
diffeifin ; car tiel gar-
rantie ne fuit unque
barre al beires pur ceo

Of Warrantie,

laterall, and warran-
tie that commence by
diffeifin. And it is to
be underftood,thatbe-
fore theftatute of Glos-
cefier all warranties
which defcended to
them which are heires
to thofe who made
the warranties, were
barres to the f{ame
heires to demand any
lands or tenements
againft the warran-
ties, except the war-
ranties which com-
mence by diffeifin; for
fuch warrantiewas no
barre to the heire, for

Sec. 6 97 36 5

dendum : and againe, Minim? (1. Rep. 1.)

mutanda funt qua certam ba-
buerunt z'?zrerprftm':'a:zem.

Here our authour begin-
neth this Chapter with an
exact divifion of warranties.
A warrantie 13 a covenant
reall annexed to lands or te-
nements, whereby a man and
his heires are bound to war-
rant the famc ; and cither
upon voucher, or by judge-
ment i a writ of warrantia
carte, to yeeld other lands
and tenements (which 1n
old baokes 1s called in ex-
cambio) 1O
thofe that fhall bec evicted
by a former title, or elic
may bee ufed by way of 7¢-
Outter, (1)

Reborter 15 a French

word, and 1s in Latine re-
pellere, 1o repell or barrc ;
that 1s, in the underftanding
of the common law, the ac-

the value of

Brat. lib. 2. fol. 37. Lib, &,
tol. 380, 381, &c~  Glanvill.
ib. 3. cap. 1, o, 3. Lib. 7.
cap.2, 3. Lib. a. ¢a. ¢ Brition
ca. 105. fol, 249, 250, &c. &
fol. 88. 106. b, 196, 197. Fleta
lib. 5. cap 15. Lib. 6. cap. 23.
Mitr, cap. 2. §. 17,

33. L. 3. 21. 45 E. 3.48.

(Ant.. 303, b: 2 . RD”- Abh r
770 Cio Jug 4.5 1

' . . tion of the heire by the war-
qgiue le garr aniie cont- that the warrantie rantie of his :mcc}i]tor; and
mence per fﬂ?’f,ﬁ'!/ZEEf, commenced by'WI'OI]g, this 1s called to rebut or

per differfin. viz, by diffeifin. repell. [c] Britton faith, Gar-

ranier en un fence fignific a
defender fon tenant en fa feifiny et en auter fence frgnific que fi il ne defende que le garrant luy, foit
tenue a efchanges, et de faire fon gree a la vallaunce. [d] Braflon faith, Warrantizare nibil
alind oft, quam defendere et acquictare tencntens qui avarranium vocawvit in feifind fud. [e] Fleta
faith, Warrantizare nibil aliud off quam pofidentem wocantcm defendere ot acquictare in fud
[eifini vel poffefione erga petentin, ey et teucns de re avarranti excambium babibit ad wa-
desttiam,

It 1s to be obferved, that there be two kinde of warranties, that is to fay, evarrastia cx-
preffa of tacita, vulgarly fuid warrantie in deed, becaufe they be exprefled ; and warrantics
in law, becaufe the law doth tacitely imply them. And this divifion of warrantics that
Littlcton here {pcaketh of, he intendeth of warranties in deed.  And of warranties in law,
more {hall be fuid hereafterin this Chapter.  As for promifes or contralts annexed to chat-
tels reall or perfonall, they arc not intended by our author in his faid divilion, but only
warrantics concerning frecholds and inhertances,

L
Devant Zf’ﬁﬂfmlﬁ’ dv ("'/0”5:5_’/;‘5’7'- This {tatute was made at a parliament holden
at Glocefler 1n the fixth yeare of the reigne of king £. 1. and thercfore it i1s called the ftatute
of Glocefler.

Sont barres a mefmes les betres a demander afcuns terres, Ec.  For

the ftatute, as hath beene find, being made in 6. £. 1. (was betore the ftarute of dowuis cond:-
tionalibus, which was enacted 13, Kdward 1.) when all ftates of inheritance were fee fim)le,
But after the itatute of 13. dward 1. the hetre in tayle 1s not barred by the warran-
tie of his anceftour, unleile there be aflets, as fhall be fuid hercafter more larocly in this
Ch:lptt.‘l‘. "

By the ftatute of Gloccfler foure things are enaéted.

Firft, that if a tenant by the courtelie alien with warrantic and dieth, that this fhall beg
no barre to the heire 1n o writ of morcancefler, without aficts in fee fimple ; and if lunds or
tenements defeend to the here from the father, he hall be barred, having regard to the value
thereot.

[<] Biitton fol. 197. b.

[d] Braél. lib. 5. ful. 380,
[¢] Fleta ib. 5. cap. 15.

Lib, 1. fol. 81, Noke's cale,
(F. N. B2 154 h.)

Vid, Sc&t. 5a3.

(2. Roll. Av:. 738, Sid. 178,
Cro. Ja. 4. Aut. 101, b.

Poll. 384. 2. 1. Roll, Rep. 316.
Cro. fac. ,86. g. Bulil. g3.
Poph., 133, Bridg,128. Owen Go.
3. Mod. 201, 5. C. Showes 68.)
Gl‘“l‘- [‘dP- 31-

Vid. Scecr 724, 725. & 727, &e.
(2. Inil, 2g3.)

Liratton lib, 4. fol. go1. b,
Fleta b, 5, cap. 34 7. E, g,
Gurte 47,

(8. Rep. 52, 52)

Sccondly,

(1) The dofirine of cwarrasty was formerly anc of the moft interefling and ufeful avticles of legal lemning 3 butthe ¢ffe@ and ope-
ravon of warranties having, by repeatad atls of the fesiflature, been reduced to a very nirrow compals, ity become in moll refpedls
g matter of fpoenlation rathevthan of ule.  In Jome itlances, bowever, warrantics have (ll a powertul influence onour inded pro-
perty s and thete is no parr of our jurifprudence to which the ancient wiiters have more frequantly tecoude o oxplam and tHuftiate
theiv legal doflrines. Hence abiliufe, and in moft refpecls obfolete, as the leaning vefpelling it ungueftionably ix, it continues to de-
ferve the attennien of every parfon whoowithes to obtin accurate notions of thofe byanches of out faws, which e more mnme--
dintely connected with the dofiines that refpecl the alienation of landed property. In the eivil lare warranty is defined, the
obligation of the feller to put a flop to the evichion and other roubles which the buyer fullers, in the property pinchalud. Eviction
ix detined to be the lofs which the buyer fuflers, cither of the whole thing that iy fold, or of a pare ot ity by veaton of
the mghe which athisd perfon has 1o it. - The other troubles are thote which, without touching the propeity of the thing: fuld,
diminiih the right of the purchater; as if any one pretends a vightto the ufulvadt of the Lands fold, toa vent diwog out of thean, to a
Jervice, oy any other thing of the bke natures The buver bemg thus evilled or troublad in his pollethion, has Insvecourle o the
feHer to wanrane him. This wananty is ciher s fago, being, that fecunry which every Rl is bound to give for maintaming the
buyer in the free pollietlion and enjovinent of the thinp {old, althouph the fde makes noomention ol iv; or in deed, bemyz that Tind of
particular or conventionary warranty, which the fetlev and buyer repulate mmong themiclves, See Domat, ottt 206 100 By the prac.
tice of the Roman facvy (the buyer might, immedintely after the evichion or trouble, give notice of it to the feller, who theny i he thaughe
Proper, might make himfelf a paty to the altion, and defend it bue nll the fentence was pronounced, the buyer could not bring, iy
héhon of wirranty againt the fetler: und the adtion was brought before the judpe of the place in which the feller was domicihited,
B the pra@ice iv difleient in the courts of faw 72 Dranee. ‘Therey the buyer, when he gives notice of the aélion to the leller, may
brimgr his nétion of warranty againti him before the judire, before whom the original attion s broupht; and it he ennnot defend the
nétion, the judpe condemnyg hun o indenmnify the feller, by the fame fentence by which he pronounces in favouwr of thie plamafl i ihe
ortpinal cantle,  See Pothicr Travie des Contradls de Featey partic 20 ¢o o fefls 20wt g0 § 2, The ffl wanantor may call upon
unother towarranty 3 he in the fame manner may call upon a thirds But 1o prevent the delays which mult unavoidubly enfue Lo
multiplying warranties, o foreh warrimtor is not permitted to intervene, exeept in particular cireumfluneces, The dgrees wllo mull
be obicived. s perfon mufl vouch his own immedinte warrantor, as it is not liwlul for him to vorch any of the ulierior wanamos.,
Abrerthe warranior has entered mto the warmnty, the warrantee nay cither proceed m hig defence jointly with the warantor, or leave
the canfe to him olely. The fentence binds chemy both equally 1 the perfon apainfl whom the adlion is brought be evicled or
oubled in hiy ¢ Aethon by the fontence of the iudHu, e hus oclinm \upon the watnnantor for o complote indemmpeation,  dometimes
the precife fum to be paid by wav ol idemnity o fixed and apeed 1o by the patiies upon the malng of the contiadty but penal obit-
Latens of this nature aee reatly difcountenanced by the liws of France. Teis always i the brealt ol the Judge to modenite op enciale
them y but thev cannot be encrented enher by the exprefs contraél ot the ;‘Ill‘lil-'!h or the cquity of the judpe, to more than double of
he property ovicied,  See Vrante des Fordlions ot de la Garantie Formelicy par Monf. Berthesor, 2 vol.odl, Preisy g8t —"The wit -
Wy treated of b Litdeton 1 thia Cliaper, i3 evidently of fewrdad exirution, bang denved from thie obbypution wineh the loid o

o J'k unhail,




1
I

Lib. 3. Cap. 13.- Of Warrantie, Se&t. 697;

Secondly, that if the heire, for want of affets at that time defcended, doth recover the
lands of his mother by force of this alty and aftérwards aflets defcend to the heire from.the
Father, thenthe tenant fhall recover againit the heire the inheritance of the mother by a writ
of falfe judgement, which fhall iffue out. of, the record, to refummon him that ought to war-
rant, as it hath beene done in ofher ‘cafes, "Where the heire being vouched commeth into the
couit, and pleadeth that he hath nothing by difcent.

N Thirdly, ‘that the iffue of the fonne fhall recover by a writ of *-q:ﬁn&ge, azel, andlr
efaiel, ' " T B

And laftly, that the heire of the:wife, after the.death of the father. and mother, fhall not
bee barred of his altion to demand the heritage of the mother by writ of entrie, which
his father aliened in the time of his mother, whereof no fine was levied in the king’s

Tﬂurt. i ‘
Concerning the firft, there be two points in law to be obferved.

(Adt, 54+ b.) , ! 1e16 LE W . .

Firft, albeit the ftatute 1in this article name a writ of mordancefler, and after wﬁtq of cofinage,
[€] 11. E. 2. tit. Garr, 83. aiel, and befaiel [e] ; yet a writ of right, a formedon, a writ ot entry ad communem legem, and
4. E. 3. Garr. 63. 18. E. 3.51. all other hke ations, are within the purview of this ftatute ; for thofe actions are put but

;"l. Com. 110-G 7 EB 3- 53 for examples,
emps L. 1. Garr. 87. Sccondly, where it is faid in the fa'd aét (if the tenant by the courtefié alien), yet this

ay.E. 2. 8,09. I4.E.4. Gar. 5 releafe with warrantie to a diffeifor, &c. 1s within the purview of the ftatute, for that itis
7.k.3. 6,9, I4.8.4 5¢ . 1 Wi 1 :
in equall mifchiefe ; and if that evafion might take place, the ftatute fhould have beene

made 1n vaine,
If tepant by the court=fie'be of a {eigniorie, and the tenancie -efcheate unto him, and af-

o2, Afl. g. & 37. Temps E. 1. ter he alieneth with warrantie, this fhall not binde the i1fiue, unlefle aflets defcend ; for it ia

Dier quarto Mar. 148. a,

Gar. 86. in equall mifchiefe. But notwithftanding this {tatute, if feme tenant in dower had aliened

[0} 11. H. 7. cap. =20. in fee with warranty and died, the warranty had bound the heire untll the ftatute [o] of

(Poft. 380, a. 38:.a,) 11. M. 7. {ince our author wrote : by which ftatute the heire may enter, notwithftanding fuch
warranties

But note, there is a diverfitie betweene a warranty on the part of .the mother, and an
eftoppell ; for an eftoppell of the part of the mother thall not binde"the heire, when hee
claimeth from the father : as if lands bee given to the hufband and ‘wife, and to the hcires
of the hujf}band,dthe hufband make a gift in ‘tfiflc, and dieth, dthe wife recovereth in a cuf i
witéd againdt the donee, fuppofine that the had fee fimple, and make a feoffement and dyeth
(Hob. 31. 8-Rep. 54. 2 the dognee dyeth without ﬁ?ue, the iffue of the hufban}t):l and wife bring a formedon in th};: re-

verter againft the feoffee ; and notwithftanding that he was heire to the eftoppell, and the
mother was eftopped, yet for that he claimed the land as heire.to his father, hec was not
eftopped. Note, that warranties are favoured in law, being part of a man’s affurance; but

eftoppels are odious. ‘ | ‘.
21. R. 2. Judgement. 263. If a feme heire of a difleifor infeoffeth me with warrantie, and marrieth with the dif>

E:;fgﬂlzlé.t. fbiﬁ-g-siiig-aa*ﬁ- {eifee, if after the diffeifee bring a precipe againft me, I fhall rebut him, in refpect of the

1. Leo.ab1.) '4%° warrantie of his wife, and yet he demandeth the land in another’s right.  And fo if the huf-
band and wife demand the right of the wife, a warraniuie of the collaterall anceftor of the
hufband thall barre.

11.H. 5. cap. 20. Vid. Selt If a woman haq been‘c tenant for_' life, t‘he remainfier or reverfion -to ht_zr next he'_ire, and

Sec u;is"{mE;;ﬂf v1. Hoo. ¢ fgg the woman had al}cx:xed in fee and died, this warrantie had barred_ her heire in remainder or

well expounded, Lib. 1. fol.176. reverfion ; but_tﬁis 1s partly holpen by the faid aét of 11. A, 7, viz. where the woman hath
any cftate for life of the inheritance or purchafe of her hufband, or given to her by any of

1 fir Anthony Mildmaye’s cafe, an) * :
3- & 4. Ph. & Mar. Dier146. the anceflors of the hufband; or by any other perfon feifed to the ufe of her hufband, or of

Lib. 3. fol. 59, 5“; 61, 62. Lin- any of his anceftors, there her alicnation, releafe, or confirmation with warrantie, fhall nct

colne Coll. cale. BfFCom. fol.46. binde the heire.

20. Eliz. Dier 3647 Doél. & Stu- " : . . :
dent 55. 8. Eliz. Dicr 248. To the authonties quoted 1n the margent, which may ferve as commentaries upon the faid

19. Eliz. Dier 354. 21, Eliz, ftatute, I will only adde two cafes. The one was, [ £] A man {eifed of lands in fee levied a
ibid. g62. Lib. 3. fol. 50, 51. fine to the ufe of himfelfe for life, and after to the uie of his wife, and of the heires males of
?ﬂr](_’_"”'rﬁ";ﬁ:‘f‘;}‘: 5:;‘_&[_'1 LB'h'ﬂﬁ' her body by him begotten for her jointure, and had iffue male, and ufter he and his wife le-
/’j %Iic:l-.-. 3. Joc. inter 'I'L;r]c-a); vied a hine, and {uftered a cominon recovery, the huﬂ)‘and and wile died, rm(:l th}: fTue male

¢ Well in cicttione firma in entred by forcc'of the faid ftatute of 11, H.y. And it was holden by,g}_]_c juflices_of allle,

(the cafe comming downe to be tried by »iff prius), that the entry of the ilue male was law-

18. E. 3. 9.

Communi Banco. Lincola.
([JI] Pafch, 17. Eliz fulli¥and yet this cale 18 out of the letter of the ftatute ; tor fhe neither levied the fine, &c.

. lﬂ{;ﬂRCE' ”';' ABHIL 35“'5?& 115. % being fole, or with any other after-taken hufband, but is by herfelte with her-hufband that
‘i"";f/f"”; Plu'lauf'ﬂ' 31)?'{”,'64_ b, “I made the joynture.  Sed gui beeret in literd beret in cortice y and this cafe being in the fume
¢ milchicfe, 18 therefere within the remedy of the ftatwie, by the intendment of the makers of

261 $Z20r1lC 0 0 Jo. 31, Hob. 332. Cro. Eliz e. _ _ thin tl 1 _ of ¢
) a.Cro. 475, Ben, 40. 2. Inft.681. the {ame, to avoid the ditherifon of heires who were provided for by the faid joynture, and

' 14 e p - - . » . - - . . "
! ﬁ L5 W. Jones 1. & a5, Palin. 21, cfpecially by the hufband himielfe thae made the joynture, which (as it was faid) is a
[leonLiapaniaics "7‘ 82 210 Cro. Car. 244 pl 464.) ftronger cale than the example fet downe in the ftatutes “T'he other was, [ ¢] A man is eifed of

{'I"""' el / Je . r . ' - . .

| 'en4e oo 9%% ﬂ-fﬁ/ﬁﬂf.d-*d-ﬂ- P e 2 _ | - lands
'd-';‘;é-c--/;;'fwm /,(é?/:wﬁf'ﬁ ‘m' ﬁ.‘raf.,f"ﬁf-: '1 e Fﬂ.;*%mmﬁ ,4%5:.’»&' %ﬂﬁf*-:-*,*-é’i;f{'@ &Mj' Tt
Wﬁﬁﬁ:)?f’ I~ " R - —

K.
’ ./-/J*”'W“’ ((/pf' - under, by that {yftem of polity, to defend his tenant’s title to the Tand agninfl all clnimants. T the tenant was evi€led, the lord was
fa"‘r 4 o bound to make him o 1tecompence, by giving him lands of cqual value to thole evidted from him.  The doftrine and prattice of

¢
L;ﬂﬁ‘ﬁﬁf&é"’,;.ﬂfﬂ warranty, in the early ages of the feudal law, is thus et forth inthe boeok of the Fiefuy tite 250 It is there fiated, that u vaflal held a
9_ ‘ '“f‘,, M}' fict from the lord, and being difturbed in his pofleflion of it, ealled upon the lord to defend hime "The lord yefuled to appear butore
;‘."ﬁ;' ' /A:_ the judgze, by which the valiad loft his caufe. The vaflul therenupon demanded a recompence from the lord,  The lond faid in andwer,
s ﬁ"/?"‘!"frﬂ' "7 that the vaflal never held the fief, nor received the inveftiture of it from him,  The vallal veplied, thut he held the fief from the lovd,

::‘%4 /-&r'ﬂléﬂ'#"m" < and had been invefted with it by him 3 that he had enlled upon the lovd to defend the pofleliion on the tialy and that the lord did not
/; ‘ ' then deny the lunds being held of him,  All this the vallal proved by proper witnelles, Upun this cafe it wans ield, that when o valial

i i{ dz; is difturbed in the pofleffion of his ficf, if he calls on the lord to defend him, and it appears on the trial that the lord invefed him wirl
B T _,L.adf... a fief that did not ﬁulnng.{ to him, the lord is bound cither ro give him another Gicf of equal value, or the price of it in moncey ; and
2= that he is bound to do this as foon ns it clearly appears that the vaflal will be evidied of the fiefs - Bur tharif the lod demes that
the fiel is held of him, and that the vallul, or any of his anceftors, were invofted withit by him, and the vatlal proves thote facls,

. 'p//a{Z&' eithegr by an inftrument, properly nuthenticsted, or by the peers of the court, the Jord mufl give hiny wnothier hef'y or may be purte
' ¢ ] hie onth, that neither the vatlul nor uny of his anceltors held the fict from, or were mvolted with it by hon, or any of his anccfiens,
£ the lord doca this, he s to be sequitted,~=8ir Murtin Wright feems to queftion whethey the lord's ol lgution (o protect opds e
e feudatory, made him anciently linble upon evicion (without nny fraud or defeéd in him) 1o compenfate the lofy of the ficf, Tieob-
S erven, that it can hardly be imagined thar while feuds were preenrious, and held at the will of the lord, or mdeed, that winle they
. At/,«:‘ were gengroufly riven, without price or fiputhied rendery the Jord fhould be fbjed to fuch wlofs § elpecially fince iuis lileely tha the
, tlm'd'ﬂ obligation upon eviflion rather prevailed upon the reafon of contraled nnd inproper {eudy, thun from the nature of 2 o ¢
Ay, / onginal feud.  He obfurves, that none of the nucent feudifin ke any  fuch diftindhion, bue thar wll of them fuppole: the bond's
g obligntion upon evi€lion to hve boun generad ¢ yer he aflgits, they mint be underftood 1o fpeak of the times in which they oot
: L /:’ whon improeper feudy chielly prevailed,  Sce Introducy tathe Law of Tenures, 38, 39, qoo—Upon o principle Gonlnr o sl jipon
/,, /-—-:"ﬁ(":j :".f%'/ﬂ:}ﬁ- _yhich this ditlinélion i grounded, it feems to have been fopmerly made o queflion by the writers onthe fendal Taws oF the Geeniel
/ ~ ’ - A, 7 and Daliun ey, whether invelliture aloney without uy exprets pronmife or undertunking on the pavt ot the tord, entitled thetenant To
/;/l"*"'" 1L Ay "’""t'“/"”'f’"fﬂnhn anequivalent from the lord, in caly of oviédtion,  Rotentall,n Qerman fendift of preat arthoriry, Las flared tas quedion, and the
A S /ﬁ{; Sy 2' authoriticy upon whiclh the twa oppofite vpititony 1elpecting 1t are !'unmh;:d- He meations it to be his own opiian, that mur-'.*lhll[hft
[OPL T /jm Ty alone, without any promife, entitled the tenant 1o un equivibent j und he Tayu, that the greatelt part of tiofe who nuaistam the oppobts
d lnul:/l}u luz’lf, thouph he hus made no promiie, 15 bound 1o give an equivalunr, (0 the el were oayginally pranted ;}'Jf
: ud -
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Lib: 3. Of Warrantie,  Seét. 69, 366

lands in the. right of his wife, and they two.levie a fine, and the conufee grant and ren- Com. Banco, Latton’scafe, which
dereth the land to the hufband and wife in fpeciall tayle, the remainder to the right heires 1 myfelfe heard and obferved. -
of the wife, they have iffue, the hufband dyeth, the wife taketh another hufband, and (2 Roll: Abr. 141, Moor. 93.)
they two levie a fine in fee, and the iffite entereth, this is direétly within the letter of thé

ftatute, and yet it is out of the meaning; becaufe the ftate of the land moved from the

wife, {o asit was the purchafe of the hufband in letter, and not in meaning. But where

the wonian is tenant for life, by the gift or conveyance of any other, her alicnation with

warrantie fhall binde the heire at this day, So if a man bee tenant for life (otherwife than

as tenant by the courtefie) and alien in fée with warrantie, and dieth, this fhall at thic day

binde the heire, that hath the reverfion or remainder by the common law not holpen by any

ftatute. Butall this is to be underftood, unleffe the heire that hath the reverfion or remain-

der dothavoid the eftate fo aliened in the life of the anceftour; for then the eftate being _

avoided, the warrantie being annexed unto the eftate, is avoided alfo ; whereof more fhall SC&I}L?*‘E&G Pofk. of -

be faidin this Chapter in his proper place. And therefore it is neceflary for the heire in g:} Ri‘;‘ 5.) oft.367. b. 388.b.
fuch cafes to make an entry as foone as he hath notice or probable {fufpicion of fuch an alie- 9

nation.
As to the {fecond claufe of the ftatute of Glocefler, there are two points of law to be 6b
ferved. r

Firft, that by, the exprefle purview of the ftatute, if affets doe after difcend from the Fl. Com, Fulmerftone’s cafe,
father, then the tenant fhall have recovery or reftitution of the lands of the mother. But 120-2-Lib. 8.fol. 53. Sym's cafe.
in a formedon, if ut.the time of the warrantic pleaded no affets be difcended, whereby thé
demandant recovereth, if after aflets difcend, there the tenant fhall have a foire facias for
the affets, and not for the land intatled. And the reafon hereof is, that if in this cafe
the tenant fhould be reftored to the land 1ntailed, then if theiflue in tailc aliened the aflets,
his iflue thould recover 1 a formedon ; and therefore the fages of the law, to prevent future
occafions of fuits, rclolved the faid divepfitie in the cafes abovefaid, upon confideration and
conftruction of- the ftatute of Gloceffer, and of the ftatute de donis conditionalibns.

Secondlyy ‘1t 1s to bee obferved, that after aflets difcended, the recovérie fhall bee by
writ of judgement, which fhall iffue out of the rolle of the juftices, &c. And here two
things ave to be declaréd and explained. Firft, by what writ, &c. and that is cleeré, viz.
by fcire facias.  But the fecond 1s meve diflicult ; and that 1s, upon what manner of judge-
ment the jeire faciasis to be grounded : for explanation whercof it 1s to be underftood, that
if the tenant willhave benefit of the ftatute, he mult plead the warrantie, and acknowledge
the title of the demandant, and pray that the advantage of the ftatute may bee faved unto
him, and then if after aflets difcend, the tenant upon this record fhall have a feire facias
and if aflets difcend but for part, he fhall have a fzire facias for fo much. Butif the
tenant plead the warrantie, and plead further that affets difcended, &c. and the deman-
dant taketh.iffue that. aflets difcended not, &c. which iffue is found for the demandant,
whereupon he recovereth, the tenant, albeit aflets doe after difcend, fhall never have a fiire

facias upon the faid judgement ; foi that by his falfe plea he hath loft the benefit of the faid
ftatute. '

Touching the-third, fufficient hath beene fpoken before For the laft, it is to be obferved,
that if the hufband be feifed of lands in the right of his wife, and maketh a feoffement in
fee with warrdntie, the wife dieth, and the hufband dicth, this warrantie fhall not binde the 8.E. 2. tir. Car. 8. 18. F. 1. 51.
heire of the wife-without affets, albeit the hufband be not tenant by the curtefie. But of
this you fhall reade more hereatter,

In the¢ meane time know this, that the learning of warranties is one of the inoft curious vige seg. 125,
and cunning learnings of the law, and of great ufe and confequence. (1)

.Zf d(.’?ﬁd??df?f a_/(:'ﬂ?ﬁ lerres ou renements. A warrantie may not only be (2. Roll. Abr. 774-
anncxed to frecholds, or inheritances corporeall, which pafle by livery, as houfes and Hob. 14. 28. 2.5aund. i83.)
Jands, but-allo to f¥ccholds or inheritancds incorporeall, which lye in grant, as advow-

{ons ; and to rentsy commons, eftovers, and the like, which iffue out of lands or tene-

ments,  And not oncly to inheiicances /a2 «ff, but alfo to rents, commons, cftovers; &c.

newly created.  Asa man (fome fayv) may grant arent, &c. out of land for Iite, 1 tayle;

or in fee with warrantic ; for although there ¢an be no title precedent to the rent, yet

there may be a title precedent to the land, out of which it iffucth before the grant of the 2. H. 4. 13. 30. H. 8. Dier, 41.
rent, which rent may bee avoided by the recovery of the luind j in which cate the gran. Temps X 1. Admeflarement 16.
tee may helpe himfelfe by a avarrantia cartee, upon the efpectall matter.  And {fo a warran- %i‘{_%;n’;[‘V‘g'”“”‘lfg‘l' 30. L1
tic in law may extend to a rent, &¢. newly created 3 and therefore if a rent newly created | 1,:_'4’_’{).' ',_,9? A

be granted in exchange for an acre of land, this exchunge is good, and every exchange (I, N. B. 194 '
implyeth a warrantie in laws  And fo a rene newly created may be granted for oweltie of Ante go. b.1oi. b, 308 nota,
partition. Poll. 389.w.)

A man

Lib. 8. fol. 53, 54.Sym’s cafe.
Ibid. 1 34. Mary Shipley’s cale,
(Doét. Pla, 180, 2. Cro. 13.
‘Ant. 33. a, 326.a.)

(1) Uponthe alremtions made by the flatute law in the dofltine of warranty, fee note 1. 373, b,

) - . " . * " . - . ) . "
volo 10 469, 4700=1n a moie recent publication, exprefsly on the fubje@ of gratuitous fiefs, it is held, that the Jord is bound o de-

fend the fief, and to give the wenant an equivalenty if it is evicted from him.  The author flates the objetion made by fir Martin
Wiight 5 and in anfwver to it obferves, thit the feudal contract and conneétion between the lord apd tenane is fuch, as diftinguithes it
i om w voluntary donmation, and neceflarily includes this obligation upon the lords Sce Petri Schulizti Differtatio de Fendo Gratiw in
Fenicheon Thefuwrns Tures fewdales, Vrancofurti ad Munum, tom. 2. ¢56, 567, 568, Tt fhould feem that with us anciently, every
kind of honmmge, when received, but not before, hound the lopd to aequittal and warranty ; thatis, to |{uc5l the tenant free from
diltiets, entey, or other molefintion, for fervices due to the lords paramount,  and to defend his title to the lands againtt all others
but that in fubfequent times, the fneplied acquittal and warranty were pecuhar w that (pocics of homage which is known by the
appellation of homagre ancefirel, See ants 69, b, note 1. 1050 note to o another materal quality, the warranty annexed to ho-
muge nnceflrel differed from exprels warranty,  In the cafe of exprefs warvanty, the heiv wis chargenble only for thole Jands which
liv h.ul by delcent fiom the anceflor who erented the wartanty.  But in the cafe of homage anceftrel, the tenane was not driven to ree
tover in vidue only thofe lnnds which the lord had from that aneellor who created the feignory 5 that would be impoflible, as it was
eifential to homage nnceftret, that the feignory thould have been created before time of memory, It Dbeing theretore impoflible to
ultertiin which bnds defeended from the nneellor who made the grant, the lnw charged all l‘hl‘-"ll‘llldﬂ. See ant, 103, be  But defence
vl recompence were not the only benefits wlieh the tenane devived from the lord’s warranty 5 e rebutted oy sepelled the lord from
claimingg the land itfelf, or any profic or vight from ity butthole which under the feudal continél were due to him ag lord, according to
the Tundamental maxim of the doftrine of fielss Homapium rﬂ{:r)h'! perguifitun Such appear to be the outlines of the fyflem of
warranty in the curly ages ol the feudal law. The pruélice of fubinfeudanon neceflarily ucc:lﬁuuct] n confiderable extenfion of it.
That pratlice arofe, in a great meafire, (rom the atrempes, which, in every kingdom where the feudal polity has prevailed, the
higher tenupts or vaflids have made to render themielves independent of the erown,  In France, townrds the end of the Carlovin-
glan race uf] theirmonmichis, the dukes or governours of provinees, the counts or governours of towns, and even the fubordinae
ofticers of fhue, wking ndvantage of the weaknefs of the voyul suthority, made heredivary in then funilies the Janda, titdes, and
olhees, which ‘ull then they hml enjoyed for ife onlys  They ulurped the fovereign propricty of the Land, with ¢ivil and military
wutharity over the inhnbitimt 1 they jranted out the illl‘lt‘ﬁ to theiv immediare tenants,  and thele granted them over to others. By
this means, #hoongh they always profefled 1o hold their fiefs from the erown, they were in full ablohuely independent of ite They
exercifed in their tervitories every royal prevogative 3 they promulgated laws 5 they had the power of Bife and deatli; they coined

oney | Nxed the ttandard of wuil;hlu nnd muulhwu; gruulud ﬁlfvuuunh } entertained a0 nnbitay I'un?ri il nnpul'utl Litxes, with
u‘!ur%l

fervices done 3 or otherwife, inthe way of remuncrations Sce Rofental! Tra&latus et Synopfis tolius ?m*f.!ﬁrm’n!f.r, Coll. Allob, 1610.



Lib. 5. Cap.13. - Of Warrantie. Sect. 698.

4
Vide Seft. 741'. 45. E. 4. A man feifed of a rent fecke iﬁ'u'ing out of the mannor of Da?e,. taketh a wife, the huf-
Voucher 72. 9. E. 3. 78. band releafeth to the terre-tenant, and warranteth tezewmenta preedifla, and dieth, thé wife
18. E. 3. 55. 30- E. 3. 30- bringeth a writ of dower of the rent, the terre-tendnt fhall vouche, for that albeit the re-

21. Ho7.9. 3-H.7. 4 leafe cnured by way of extinguifhment, yet the warrantie extended to it ; and by warrane.-

;1H]:.441725 1f4_ Hf}sg ing of the lind, all rents, &c. iffuing outof the land, that are fufpended or difcharged at

o.H. 8. Dier. 4. the time of the warrantie créated, are warranted alfo.

?:. Roll. Abr. 744-)
Sect. 698.
(Doft.& Sud. 155:25)  (FARRANTY que (FARRANTY que \KTARRANTIEthat

commence per dif- commence per aif- commences by

Seifin, &c. (1) Iriscalled _feifin eft en tiel forme :  difleifin is in this man-

a warranty that commenceth _/Ecame loww 1/ qﬁﬁfé’?‘ ner: as where thereis

by diffeifin, bccaufe regular-
ly?rthe con&yunce whereunto f’tﬁ”: er Afﬁ” pur- father and fon, and the

the warranty is annexed doth cb(‘zﬁ’ ferre, Sc.ef /t’ﬁ fonne purchafeth laf;d,

Wﬂfrlict?ﬁilﬁglci}::—li;n Littleton 7”‘?/‘”26 Z‘Z terre (;/ 072 &C' and letteththe fame

puttcth five examples of a pwr pur Icrme d'ans, land to his father for

warrantie commencing by " . . term
diffeifin, viz. of a fcoffement et pre Pt’;ﬂﬁﬁfg” ent e of yeares, and

made with warranty by te- €7 f’f«"‘iﬂ un auter en the father by his deed
nant for yeares, by tenant fee of oblige luy et fes thereof 1infeoffeth an-

(2. Infl. 154. 1. Roll. Abr. 663. gt will, by tenant by elegis : , . .
5. Rep. 37.) by s by batvre mer. beires a garraniy, et otherinfee,and bindes

chant, and by tenant by Je }‘Jz'g?’ zfc"z,v/, per que him and his heires to

flatute ftaple: all thefe and o L . .
the other examyles that Lif- le garranty difcendift warrantie, and the fa-

tleton putteth of this Kkinde d/__ﬁz‘!, ceo Tarraniy ther diBS, threby the
of warranties in the fuccced- o Sgpperg gny Je fits 5 warrantie  defcendeth

me Sections, have foure qua- : .
lices. | Y™ car nient obflant cel tothefon, this warran-

Firft, that the diffeifin is  garrantie le fits poit tie {hall not barre the

done immediatly to the heiwre 7 - 3
Lib. 5. fol. 79 b. Fitzherbert’s that is to be bound ; and yet bien enter en la terre, {onne; for notwith-

cafe. if the father bee tenant for o aver un affife en- {tanding this warrantie

(Cro. Car.48g. 2.Roll.Abr. 741.) 1 e y g " .
life,the remainder o the fonne - g,005 1’5 Jjonep §'4] wozt, the fonne may well en-
in fee, the father by covine

and confent maketh a leafe pu7 ceo que le garran- ter into the land, or

for yeares, tothe end thatthe sy commence per djf- have an aflife againft

leflec {hall make a feoffement . .. : : .
in fec, to whom the father fhal ./ffﬁ”i car quanit /e the alienee if he will,

releafe with warrantic, and pz'fr que 71 a0t aﬁm‘e becaufe the warrantie

all 1s executed accordingly, o ey
the father dycth, this war- Jorfaue pur terme des commenced by diffet-

rnntic_ﬂl:_llil not binde, albeit ans, _ﬁ/f Un f(’@ﬁf—- ﬁIl;fOl‘ when the father
the diffcibin was  not done ypppr o foe, ceo furt which had butaneltate
immediately to the fonne ; for e o

the feoffement of the leflee is %72 diffetfin al fits ael for terme of yeares,
a difleifin to the father, who  franlktenement que a- made a feoffement n

. et m 1S particeps criminis, S0 1t 18 C o : T
31. L. g tit. Garrantie. 28, if”inu hfﬂthﬂ‘l‘ malke a gift df”?ﬁf‘r./ﬂfﬂ el /"Iﬂ”' fcc’ this was a dli:icﬂlll
tif}’l’li_f;{ another, and the uns En mefine le maner to the {fonne ot the
cle diffeife the donec, anc eft, file fits lefla a e frechold which then

mfeoftfeth another with wur- o/, ‘ ‘_
rantic, the uncle dieth, and  prer fla terre a tener @ wasin the fonne. In the

9. K. 941, 47 L3017,
50. E, 3. 12. Vide Scét. 6114

(5. Rep. 0. a.)

(2. Roll, Abr. 772, 773 the warrantic  deleindeth a0 /57,8 o pzzz'.r /e pz},’r fame manneritis, if the

Ant, g2, 0, 5600 171, 00179 a, UPON the Limmr,; and  then - . . . :

F. N. B, 149. c.) the donce Ll}'{.'.'tll without jﬂh‘ Z()Zji’ﬁﬁfﬂrfﬂl oV ionne lCI’.tCtll to tllC f: =
garrantie,

(1) As wosearranties commencing by diffeifin :—Lord -chiel baron Gilbert divitdes warrantics 1mtn two forts; firft, thofe com-
mencing by diffciin or wrong 3 and fecondly, binding wariantiess Uhe trlt e whoe the ancefiol theomal os the warranty 1s part-
ner 1o the wrony §oand fuch wartantics ae not obliyiyr, beeanle it cannot be prefumced thar one who e fo unjull as 1o do wrongy
will be fo juft as to leavea recompence to liis heir s wherefore fueh contiacts are whally regected s collutinsy and tounded on noe con-
fideravion.  §n the Aucien Contunior de Normandie, ¢ gy ivia faid, than inawwriv of sowwedl i flgoee there is no voudhing to war-
ranty ; becaufe it is nor to be tulfered that any one fhould retitin the potletlion of another, crther by hdelt, or by the means of ans
other, or that he fhould difturh it by his fvolifh hardihiood 5 and whoever does o, ought to reifore .

_.__h._._..__—-————_-—_-————-——_—-_r

every other right fuppofed to beannexed to royalty. Tt was even admitted, that i the king refufed the Tord juflice, the lord might
make war againft him. T the ordomnancees of St. Lewis, chy g0, 15 this remarkable paltape @ ** i the lord fays to his hege tenant,
“ Come withme, Tam pgoing to make war againfl my fovereign, who hinscfutcd me the juttee of his comt: upon this the liege-
¢ man thould anfiver in this manner to the lord ;. T would witlingly o to e king to know the truth of what vou fay, that he JHF
“Cdenied you his cowrts And then he thall go to the king, foving to hiny i s maoner @ Sir, the loed 1n whole Hegennce and fealty
" am, D told me that you have refuted hin the jufice of your cowrt 5 amd upon this acemmt b am come exprefaly to your ma-
H :L'fl) to) ]f.nnw 1o i*i ﬂl; i'IH‘ 1Ny lord has fummoned me to fr) Ty Wiy w itll JRRALE Atn[ lln-t'vulnun. il" the |<.il1E ;Inl‘wur:i thit le Hl”
“ do no judgment e his court, the man fhall cetnen immedianeely to los Tovdy and T Tosd sl cauip him, and fit him out at
‘O hin onwnexpencey and i he will not o with him, he el Laole bas el by vehe, Bae ol ahe Do anbwers that he will hesy hun,
 and do quhee tothe Tordy, the man Madl retarn to Liim, and thall Gy Siry the king hay ghid 1o mey, that he will willingly do
‘¢ ‘}'lill iHHIH: in his court, l*lmn whir:h, il the losd ﬁl)‘i, I nover wall enter mothe I*.imr_'a Corttyly Coge therelore watly mu, peconds
Yy o the finnmons F o have fent you g then the man fhould fay, T will not powith youy und he thall not lofe his Hef for s pet
“onotngt Fhis fhews how powerfuland ablolute the great vatlals weree The e motive shueh induced the valluls of the crowi
{0) Illtt'lnpl to nialie lllﬂiﬂf“*-'t:*: irll|:'11u1‘|t|t:lll ol theerown n, ryd e IIIL'il'tt:l1:llllh 1o miloe [lu:m[l.lvuﬁ iruh'pulultnl' ol them. Thiﬁ M-
troduced v udterior tare of vallage, Phe King was (] called the fovereien ford  his ammediare vallad wos enlled the lord fuwereign s
and l]’IL' Le nant . ol ms ol him were called the arries e \Illli.l]h. ”Hl'ﬁl] Uulul owed the cronn ol 1 mnae o the extreme wenlon I.h (O
Whi{:h I||l'- I':. (e 11 0 ' hlhillrrlltl -Iinll ]Ln| l‘l.‘ll’ll(‘t:tl the crown nr l"l.ll’ll'L : Inll nleee hu |IIh| *u:tluir...l e ||1|u|u:, hu ul'rd |lih lltlnnﬂ H”U”“
to reflore 11 1o 1 antiont I']llrlll.lmll and {11 nyeth, Vi tvecelons jrind e d tee The |J]:|n with tindey ill'_;' attention nnd confuimmale |4
liey. 1w conpleted by the union of the provineosof Lonvaine and Bartothe crown of Francean 1735, See Abrere (.'ﬁr'auﬂfﬂ._l,fqufﬂ
des Grands Weefs e fa Gowy wune de Froote ¢ l‘.uiu Creg, Botas to the common intidents of feud dey, falnndcudation (il |1|'EVII{|H In
IFrance, 1o fome partsof France, cartain poytion. of the ticd defeend onthe youncarelnldien s they nre faid 1o hold them of the

eldel fon by parages The cldudl fon, however, 1epefent thowhole feey and does homape for ity and is therelore bpund to war-
ranty




garrantie,Se¢. Et fi-
CoMme q/f dit de pier,
iffint poit eftre dit de
chefcun auter auncef-
tery &Sc. En mefme le
maner eft, fi tenaunt
per elegit, ftenaunt
per flatute merchant,

ou tenant per [fla-
de le

ovefque garrantic, ¥
ceo ne barrera my
I'betre que doit aver
la terre, pur ceo que
tiels garranties com-
mencerent  per  dif-

Sezfin.

Of Warrantie.

ther the land to hold
at will, and after the fa-
ther make a feoffment
with warrantie, &c.
And as it 1s {faid of the
father, fo it may be faid
of every other ancefter,
&c. Inthe famemanner
is it, if tenant by elegiz,
tenant by ftatute mer-
chant, or tenant by fta-
tute {taple, make a feof-
ment 1n fée with war-
ranty, this thal not bar
the heire which ought
to have the land, be-
caufe fuch warranties
commence by difleifin,

ifTue, albeit the diffeifin was
done to the donee and not
to .thc donor, yet the war-
rantie fhall not binde him.
The father, the fonne, and 2
third perfon are joyntenants
m fec, the father maketh a
feoffment in fee of the whole
with warrantie, and dieth,
the fonne dieth, the third
perfon fhall not only avoyd
the feoffinent for his owne
part, but alfo for the part of
the fonne; and he fhall take
advantage that the warran-
tie commenced by diffeifin,
though the diffeifin was done
to another.

The {econd qualitie ap-
pearing in Liltleton’s exam-
ples 13, that thewarrantic and
differlinare frnnl et femel, both
at one and the fame time, [ y]
And yet 1t a man commit a
diffeifin of intent to make a
feoftment 1 fee with war-
rantic, albeit he make the

feoffinent many yeares after the diffeifin, notwithftanding becaufe the warrantie was done to
that mtent and purpofe, the law fhall adjudge upon the whole matter, and by the intent

couple the diffeifin and the warrantie together.
T'he third qualitic is, that the warrantie that commenceth by difleifin by all thefe examples

(if it thould binde) fhould binde as a collaterall warrantie, and thercfore cominencing by
diffcifin fhall not binde at all.

Ne barrera my le beire, &

For by the anthoritic of our author himfelfe, a

leflec for yeares may make a feoffinent, and by his feoffment a {cc fimple fhall paffe; fo as
albeit as to the leflor it worketh by difleifin, yet betweene the parties the warrantie annexed
to fuch citate ftandcth good ; upon which the feoficc may vouch the feotffor or his heires, as
by force of a lineall warrantic. And thercfore if a leffee for yeares, or tcnant by eleeis, 5.
or a diffeifor incontinent make a feoffment in fee with warrantie, if the feoffee be impleaded,
hee fhall vouch the fecoffor, and afrer him his heirc alfo ; becaufe this is a covenant reall,

which binde him and his heires to recompence in value, 1t they have aflets by difcent to
recompence ; for there 1s a feoffiment de facte, and a feoffiment de jure s {#] and a feotfment
de facie made by them that have fuch intercft or pofleflion as is aforefaid, is good betweene
the partics, and againft all men but only againft him that hath right.
lord be gardeine of the land, or if the tenant maketh 2a leafe to the lord for yeares, or if the
lord be tenant by ftatute merchant or ftaple, or by elegit of the tenancie, and make a feoft-
ment in fee, hee hereby doth extinguifh lils dvigniorie, although having regard to the leflor

it 18 a diffeifin.

And thercfore if the

367

( Cro. Car. 484.}

[+] 19. H. 8.12. Lib.5. {ol,7q.b,

Fizh. cafc.

(Plowd. 51. 2. 3. Rep. 78.
Poft. 36q9. 2. g71.a.

9. Rep, 8:. a. Ant. 314. b
5. Rep. 78.)

(1.Leon. 304.305. Cro.Car.388 )
Vide Sedl. 611. Gog.

Brack. fol, 216, 223, 224.

Fleta lib. 4. cap. 17.1, 2. Brite
ton, cap. hffeifin,

50.E. 3.12.b. 8. H. 4. 5.

7 E. 3. 11, a4. E, 3. Feoll-
ments en laits 67, 18, E. 3.
ifiue 36, 4. E. 2. Bricle yg0.
2. L. 2. Afl 400. 43.E.3.7.
17. L. 3. 41. 43.E.3. Dl 5.
8- E. 4.17. 12. E. 4 1¢.

10. E. 4. 18, F. N. B. 2o1,
Lib. 3. tol. 48, in Fermor’s rale.
[ ] Temps E. 1. Counteiplea
de Voucher 120, so. E. 3 1hn-
demiay. Vide W. 1. cn, .48,
in the {ccond part of the Infli-
s,

The fourth qualitic 1s a diffeifin ; but that is putfor an cxample; and the rather, for that
it 1s mott ufuall and frequent: but a warrantic that commenceth by abatement or in-
trufion (that is, when the abatement or intrufion is made of intent to make a feoffment
in fec wirth warrantic), fhall not binde the right hetre, no more than a warranty that coms
menceth by diffeifing beeaute all doe commence by wrong.  And fo it 1s1f the tenunt dicth
Without heire, and an anceflor of the lord enter before the entrie of the lord, and make a
feoffinent in fee with warrantic, and dieth, this warrantic fhall not binde the lord, becaunfe it

commenceth by wrong, being in nature of an abatements Lt fre de fimilibns. (1)

Sett. 699.
I T E M, [ gardein en chival- A LSO, ifa gardeine in chivalrie

ricy, on gardeir en  focage, or gardeine 1n focage, make

jézz‘z‘

(10. Rep. 95, 2. Roll. Abr, 5 40.)

+ dresadded L.oand M, and Ral,

L] L | 1 I ] + . . ; ] *.r L]
¢1) The editor, in note 1. to pagé 330. a. has (he fears too prolixly) attempred to cxplain the diffetence between a8lual difivifin
and difleifin by eledlion, and to prove that the difleifin produced by a feofliment, however fender or tortious the eftate ot the feollor
I is fubmitred to the reader, that whatr he has faid on that fubjeél s confirmed by what Linderon fays

The difcutlion, in the note above referred toy of the operation of a feoflment,
e hapey sl

may be, jsan actual diffeiin,
in this Scélion, and lerd Coke's commentary upon it. | ‘ op
andd the difeadlion in note 1o pe a1, of the operation of conveyances deviving their ¢Acéd from the tanie of ufes, wall,

the reader in formne accuiate notions of the diference in the operations und elledl of feollmenyts, fines, common recoveries, bingains

and fules, releafes and wills,

Htw_mwmﬁwm

Lanty the varmeer children, fiom the eldima of the lord for his rents and fervices. Subinfeudation prevails alfo in Germanys But it
ol be attended with thaee circamftaneese ), [t muill be a real fubinfendation, snd not a fale, or other tranfallion, wder thie ap-
purance or colowr of a fubinfuadation.  ad, The fub-vallal mutt be, of not of cqual, at leaft of iable vanke and circumftances,
2, "The comditions, to fae as the lovd is interefled in them, mudt be the fune as thote upon which the nrluf‘nml uwci}nuru 14 gt:mlud-'
boa Defferiatio de Sulifewds Tperioy Mk, Hen, CGrilnerti 1 :7:‘.':-:{/.':'!: Ueefo Frud, oo 881, D.-//rrt.unn Hengrflai .Alr:-wr{:
Newmann e Puchiclizy guid tranfial i rwjr(}.':f!um per conceffionem fendis wel fubfendiy itid. ot 30 §vae Rofemtall Tradleso” Synoffis
totins furis Fead tom, 1 cq9.—1n England, the praétice of fubinfeudation was totally inlibited by the flatute made in the 3 8th year
of dwurd L commonly ealled the Ratate guia comproris terrarim, I the preamble o thar flatateicis recited, that, by the practice of
fubinfeudation, the chicl lords had lofl their efchents, mavviages, and wardfhips o v wae therefare cnadled, that it might be Lawful tor
every free man to alien all orany part of his lands, to be held notof himiclf, burol the fupenor Tord by the fume fervices and cuftoms
by which the tenant himfell held thems  ‘This ftutute, though evidently Y””H in complianee with the defues of the greater lordy, and

defgned by thewn w cucreade theirpower and extend their influence, had a very contrary etleély and wis probably oue of the chirt:[’
g B caulug

——— .




Lib. 3.

16. E. g- ‘Gar. 20. 8. Aff. =,

\43. E. 3 7. and the hooks aboves

faid, Vide Seél. 698,
(3. Rep. 37-)

t3. AT 8. 13. E 3
Gar. 24, 25- 37, 22+ H. 0. 51.
8. H. 7. 0.

(5. Rep. 79.)

iI’u’ﬂ. 363- a.)

(1. Rep. 66.)

(¥. N.B. 152.3.)

Tewmps E. 1. Vouch. aaY.
39- E. 3. 26, John London’s

cife, 14.11. 6.
(8. Rep. 42- Plowd. 66. b,

4 Rep. 119

(v} Yeis greatly to be vegretted, thit fie Tl
nate, the defeating of the warranty by the heir’s entry or elaim
Gilberr, Tene 145, The heir was prefumed to receive a recompence, and therefore w
hin ancefior 3 and this was the more reafonable, becaufe fuch recompences were anciently in

hicir; and if the anceflor did

- Cap. 13.

tatle, ou pur terme de ‘vie, ovefque
garrantie, $c. liels garranties ne
font pas barres a les heires as
quenx: les terres ferront difcendus,
que s commence per

]")ur Ceo

diffeifin.

Of W arrantie:

Jfait un feoffment en fee, ou en fee a feoffment in fee, ot in fee taile,
or for life, with warrantie, &c,
{fuch warranties are not barres to
the heyres to whom the lands
fhall bee difcended, becaufe they

commence by difieifin.

.
l Iir .“*.

Sedt, 7’6:0';

T YERE Littleton addeth the cafe of gardeine in chivalric, and gardeine in focage, and gare
deine becaufc nurture is alfo in the fame cafe,

4 AVER et tenet a
eus jointment, $Ic.

This is to bee intended of a
joyut purchafein fee ; forif the
purchafe were to the father
and the fonne, and the hetres
of the f{onne, and the father
maketh a feoffment in fee with
warrantie, if the fonne entreth
in the life of the father, and
the feoffee re-enter, the fa-
ther dieth, the fonne fhall have
an aflife of the whole : and
{fo is the booke of z2. H. 6.
to be underftood. But if the
{onne had not entred in the life
of the father, then for the fa-
ther’s moitic it had beene a bar
to the fonne, for that thercin
he had an eftate for life; and
therefore the warrantie as to
that moitie had beene collate-
rall to the fonne, and by dif-
{cifin for the fonne’s moitie ;
and fo a warrantic defeated n
part, and ftand good i1n part.
And this appearcth by the
example that Litrleton hath
put. But if the purchafe had

Sect. 700.

JTEM, fi le pier et

le fits purchafé
certamne terres ou le=
nements, a aver ef
tener a eux joyntment,
e, et puis le prer
alien * Pentier a un
auter, et oblige luy ef
Jes heires a garran-
tie, Sc. et puis le pier
devie, cel garrantie
ne barrera my le fits
de le mottic que a luy
affiert de les dits
terres o0y ILenements,
pur ceo que quaunt a
cel moitie que affiert
a le fits, le garrantse
commence per diffei-

Jin, .

A LSO, if father and

~ {onne purchafe
certaine lands or te-
nements, to have and

to hold to them joynt-

ly, &c. and after the
father alien the whole
to another, and binde
him and his heires to
warrantie, &c. and
after the father dieth;
this warrantie fhall
not barre the {fonne of
the moitie that be-
longs to him of the
faid lands or tene=
ments, becaufe as to
that moitie which be-
longs to the fonne, the
warrantie commences

by diffeifin, &c.

beene to the father and fonne, and to the heires of the father, then the entric of the fonne in
the life of the father, as to the avoydance of the warrantie, had not availed him, becaufe his
futher lawfully conveyed away his moitic. (1)

If a man of full age and an infant make a feoffment in fee with warrantic, this warrantie
is ot void n part, and geod in pare; butitis good for the wholeagumit the man of full age,
and voyd azamft the infunt: for albeit the feoliment of un intant pafling by liverie of feilin
be voydible, yct his warrantic, which takech cffeét only by decd, 15 meerely voyd,

& Pentior—entierte, L, and Moand Rol,

Scé.

LEadward Coke has not exprefled himfelf more fully on the fubjed hinted at by hijmin this

in the inceltor's Hle-time. Tt is thus mentioned by \unfr
as barred if he did nor claim during the Tifk of
lands, which did of right defeend tothe

chiief -haron

alicn them, the heiv muft claim his own during the life of. his anceftor, otherwile he could never

nugehie tuern 1o the prejudice of the purchafers

M

caufes which prevented their acquiving that independent and alinoft foverelgn power, which w
be the princes of fraly, Gemany, and France
icat, and (hmctimes Tueh as overfhadowed royalty ivfelf

e i evident, that Nevil, the great unrf

torein countrics,

tere might be feeret conveyances to dlien the recompence for the benclit of the hewy

claim ity inafimuch as this was the whole time of limitation for the heir to challenge biv own in thit eafe 5 und it he lipped that times

Yo was barred for ever, inalfmuch as ol

which

as ohtained durbig the feudal polity

Hence, though the power and influence of the nobles of England were very
vet they were infevior in every refpedl to that of the higher nohility of

of Wharwick, and the nables of the houle of Peey (the greateft fubjecs

cver known in thiv conntry ) were, neither in ftrength, dignity, power, or influence, oy i any other point of view, cqual to the dukes

of Brivtany or Burgundy, or the counts of Flanders.
ticudir infuence boath on the prachice and the doéirine of warranty.
end to the homdpe anceftic!, und confequently to the implicd warrnty ansexed to it

put i

the tennnts, before they attored to the new fonly, required noonew
exprefi cluufe of warinty.  This gave the new tenant the benetit of the Jord's obligation to wab
eennt wight vouch the ofd 1enamt, and he in his tuen mighe devaign the lords This fubject will he purfued, and

Befides the general influence of the tavute guia ewptores terrarum, ithad a par-

The free alienntion of property whicl it authorized, neceffnily

To vemedy thig, it the ford aliened,
warranty from himy if the lenant ulicned, it was with #n
anty the old tenmtt § an the new

an ateempt will be

niede to inveltigaee nnd explain the grownds of the diftin€lion between lineal and collatera) warranty, in note 1, 373 b



Lib. 3

i

JTEM, /[ A. de

B. foit fetfie d'un
mefe, et F. de G.
que nul drott ad
d’entrer en mefme le
meafe, claimaunt mef-
me le meafe, a te-
ner a luy et a fes
heires, entra ex mef-
me lé meafe, Mes le
dit A. de B. adon-
que ¢ff continualment
demuirrant en wmefme
le meafe: en ceft cas
le poffeffion de frantk-
tenement ferra  tout
temps adjudge en A.
de B. et nemyen F.
de G. pur ceo que er
t1el cafe lou deiix font
en un meafe, ou au-
ters renements, ¢t
Pun claima per ['un
title, et [auter per
[auter title, la ley ad-
Judgera celuy en pof-
[feffion  que ad aroit
d’aver e poffeffion
de mefmes les tenc-
ments. Mes i en e
cafe avantdst, e dit
F. de G. fait un
[feoffment  a ceriaine
barrettors et extor-
tioners en le pais, pur
matnienance de  eux
aver de mefme e
meaft, per un fuart de
Jecf ment  ove  gar-
rantie, per force dae

gzre/ le dit N dv B,

Of W arrantie.

Sedt. 70ia
ALSO, if 4. of B.

bee feifed of a
mefe, and F. of G.
that no right hath
to enter into the fame
mefe, claiming the
fayd mefe, to hold to
him and to his heires,
entreth into the fayd
mefe, but the fame
A. of B.1is then con-
tinually abiding in the
fame meafe: In this
cafe the pofleflion of
the frechold {hall
bee alwayes adjudg-
ed 1n A. of B. and
not in F. of G. be-
caufe in fuch cafe
where two bee 1n
one houfe, or other
tenements, and the
one claimeth by one
title, and the other
by another title, the
law fhal adjudge him
in pofleflion that hath
right to have the pol-
feflion of the {fame te-
nements. But if 1n
the cafe aforetayd, the
fayd F. of G. make
a feoffinent to cer-
taine barrettors and ex -
tortioners in thie coun-
trie, to have main-
tenance from them of
the fayd houfe, by
a deed of feoflinent
with  warrantie, by
force whereo! the fatd

Se&. 761,

468

L OU deux font en (An. 194.2 544. 5.

un mefe, . et
lun claima per un
title, et [’auter per

guter  title, .
For theruleis;, puonon poffint
in folido unam yem paoffidere.
Thefe words of our au-
thor be fignificant and mate-
riall : [4] for if a man hath if-
fue two daughters, baftard
eigne and mulier puifne, and
die {eifed, and they both enter
generally, the fole poffefflion
{hall not bec adjudged onlyin
the mulier; becaufe they both
claunc by one and the fame
title ; and not one by one ti-
tle, and the other by another
title, as our authorhere faith,
[i} 1f the tenaunt 1n an
afife of an houfe defire the

1. Roll, Abr. 661, 6643,
Plowd. 233. b.}

19. H. 6. fol. 28. b. per Newa
Lon,

(Siderf. 385. a.

Ant, 180. b, 181.2.)

[#] 17. E. 3. 59. 11. AfLL p. 234
(Perk. 84. 8. Rep. 101. b,

Hob. 120. Ant. 18g. 244.
10. Rep. Lampcet’s Caie.)

[/] Pl. Com, g1. the Parfon of

Honey Lanc’s cale.

plaintiffc to dine with him in (Ast 245 b. Plowd. 93. 3. b.)

the houfe, which the plain-
titte doth accordingly, and f{o
they bee both 1n.the houfe ;
and 1n truth pne pretendeth
one title, and the other an-
othertitle; yet the law in this
cafc fhall not adjudge the pof-
{feflion inhim that right hath
becaule our authorhere faith,
hee claimed not his right, and
it fhould be to his prejudice
if the law fhould adjudee him
poffeion ; and a ¢r. fpafler
hee cannot bee, becaufe hce
was 1nvited by the tenant in
the affife,

Barretfors. A bar-

rettor 18 4 cummon maoover
and exciter, or maintainer of
fuits, quarrels, or parts, ci-
ther 1in courts or elfewhere
i the couwrttrey,  In courts,
as 1 courts of recurd, or
not of record; as in the
countic, hundved, or other
infertour cowrts, In the
countric m three manncrs s
firft, 1 difturbance of the
peace ¢ fecondly, in takine
or kee, g of poflefions of
Lands tn controverfic, not on -
Iy by torce, but ulfo by fub-

tlrie

See the Tnditement of 2 come
mon Barretor, W. 1, cap 18 &

© 52, 40, .3 53 Lab. 8.0l 36,

L. Cale de Barranrie.
(3. Todl, 175, Sidert. 28..
2. Roll. Abr. 35;.)
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(1.Rul'l: Abr, 853.) tiltie and a deceit, and moft 4, {;/b/} pas demur- A. of B. dare Not Qe

commonly in {upvreflion of . .
truth and right : thirdly, by 7¢r en le meafe, mes bidein the houfe, but

i:'alfelimre_nti'_ﬂns, and ibwmg *® alggﬁz‘&bﬂrf'-‘fdé e goeth out of the fame,
of calumniations, rumors, an me {"/ﬁ": ¢ r‘;:/Z' garrmz;‘z'e this warran tiq com-

. reports, .whereby difcord and . fafiuid o R Sl
difyuiet ‘'may grow betweene E0MINIENCE: _p??‘ *dzﬂez- .menceth Lby' ‘.aiﬁélﬁn’

Of Warraptie. -, Sefh..yor,

F
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3. E. 1 Stalt de Confpiracie. npj%bﬂur5'1 ﬁ s P mjﬁ ceo que t1el becaufe IUCh -"febﬁ;

L, 8 ubi fapra, | “D@FFEION s derred of. Jeoffmenit fuit la cadfe ‘ment was ‘the caufe

(3. Rep. 36.) this, word (Jarres) which fig- ) Lo “d AL d jt}_;. ¢ the favd Y,
nificth not only a wrangiing qU¢ ie a4zl « e d 1€ " 1dy . of

f_uictl',,but allﬁ? {fuch b'm}*.i:l'e& B, -re/iyzgd% /e Ibg/:- B :e‘linqu‘ifhéd the
and quarre 51;1,thcmunnecy,l ﬁ’ﬁOﬂ [lff:" mgﬁ‘ze Jo **poiTc'ﬂion of the I‘ame

as are aforefaid.

P. Com, fol. 64. Extortioners. Exror- 7e4feTs houfe, -

Li’u;ﬂlff L:EI’ 102, tion, in_ his‘Propbr {enfe, 'is&i -
(3. Inft, 1 49-) great mifprifion, by wrefting or unlawfully taking by any officer,” by colour of his office, anir
money or.valuable thing of -or from any.man, either that 1s.not due, or more than is due,
‘ or before it be.due ; guod non efl debitum, wel grod ¢ff wltra dbitum, wel ante tempus guod ¢ff de
[[]W. 1. c. 26, &c. W.1.c.10. Jirum ¢ for this.is to be knowne, -that 1t 1s 'provided by the[/]ftatute of -77; 1. that no fhe-
42 B. 3. 5. 27. All. 24, riffe, nor any other-miniiter of the king, fhall take any reward for doing of his office, but
(f; {- lfnglffgr ) only that which the kir}g alloweth him, upon paine that hee {hall render double to the par-
o2 tic, and be punifhed at the king’s pleafure.  And this was the antient common law; and
was punifhable by finc and impr.fonment ; but the fiatute added the aforefaid pepaltie. But
fome latter ftatutes having petmitted-them to take in fome cafes ; by colour thereof, the

(Plowd. 465. Noj. 111. king’s officers and minifters, as fheriffes, coroners, efcheators, feodaries, gaolers, and the

2. Roll. Abr. 32.) like, doc oftend in moft cafes ; and feeing this act yet ftandeth »in force, they cannot take
23. H. 6.c. 1o. 33-H. 6. 22.  any thing but where and {o tarre as lacter ftatutes have allowed unto them.  But yet fuch
£1. H.7.17. Stant. 4q. Ireafonable fees as have beenc allowed by the courts of jufltice of antient time to inferiour mi-
3. E. 3. Cor. 372 nifters and attendants of cotrts for their labour and attendance, if it be afked and taken of

the fubjedt, 1s no extortion, | |
(2] Hil. 13. Jac. Regs /Lo . And all this was refolved 2] by the whole _ct;urt'ofL king’s bench, betweene Shurley plains
s R /%;ﬂ_ | tiffe, an;:l Packer deputie of onc of the fheriftes of Lendon, 1n an ation upon the cafein
the king’s bench. +
Sce the ftatute of 21. H. 8. cap. 5. {etting downe the fees of ordinaries, regifters, and
other officers, In certaine cafes, and many other ftatutes ; as for example, the ftatutc of
19. H. 7. cap. 8. againft taking of fhewage (that is; taking of any thing for fhewing of
wares and merchandi{és that be truly cuftomed te the king before) and the like.
$1. Com. in Dine and Manning- Of this crimeit is faid, thatit is no other than robberie: and another faith, that it ia
ham's cafe. Mir. cap.5.§1.  more odious than robberie; for robberie is apparant, and hath the face of a crime 3 but ex-
tortion puts on the vifure of vertue, for expedition of juflice, and the like; and it is cver
accompanicd with the grievous finne of perjurie.
But largely cxtortion 15 taken for any oppreflion by extort power, or by colour or pretence -

. E 4. 21

7o B g Ble of right; and fo Littleton taketh it in this place. Larortio 1s derived from the verbe extorqueo 3
and it 1s called crimen expilationis, ov concuffionis : and here barretors and cxtortioners are put
but for examples ; for if the feoffinent be made to any other perfon or perlons, the law isall

one,
(3. Inft. 175. 2. Inlt 212, Pur maintenance de eux aver. Maintenance, manutenentia, is derived of the
Iyyer, 555 §50. 9id. 212,213 yerbe manutenere, and fignifieth i law, a taking m hand, bearing up or upholding of quilre
Noy. 52.) fe 4,.;;/ it yels and fides, to the difturbance or hindrance of colmmon rigllt y Cuipa ¢ft rei fe immifiere ad
;;%4; jg':? So non pertinenti 3 and 1t 18 twofold, oncin the countrey, and another in the court.  For
[#] 1. E. 7. cap. 14 quarrels and fides in the court, {4] the ftatutes have inflicted gricvous punifhments. But this
ea. E. 3. cap. 4, 5 kinde of maintenance of quarrcls and fides in the countrey, 15 punifhable only at the fuit
of the king, [r] asit hnthqbcenc refolved,  And this maintenance is called manurtencntia, or

£1] Mich, 7. Ja.in the Starre- | jast _ : '
('hamber. manutentio ruralis, for cxumple, as to take poficllions, or keepe pofleflions, whereof Littleton

{ Duc. Plac, 240.) here fpeaketh, or the like.
T'he other 1s called enrialiey Decaufe 1t is done pendente {;’m'm, In the courts of juftice;
and this was an offence at the common law, and 1s thieefold.
93. F. 1. Stat. 2. in fine, Firft, to maintaine to have part of the land, orany thing out of the land, or part of
3h;,-;nﬂ. B3 6.1, 3. 33, the duhr, or other thmg in plun or {ust ; and this 18 cnl*lud mmﬁ:pﬁrrfa, r.:hum]mrue.
a2. L6 7. 9. H. . 24, 'T'he fecond is, waen one maintaineth the one fide, without having any part of the thing in
(2. Roll. Abr, t1y.) | | Plc“'

* feenadded Loand M. and Roln + &e.added Lo and M. and Roh,

(1) Whether an attorney’s laying out money for his client be maintenance, fee Pierfon vo ITughes, Freeman g1, 81.~~By the an-
cient Roman Loy, there wete Tew cales in whichia perfon was adnitted to plead by an attotney, according to the vrule, Newo aliene
wemine lepe apere potefl. Recourfle was thereforehad o a idlion at law, by which it was fuppoled that the property ot the thing in
contell was made overto the attorney.  The confequence was, that the proceedings were carried on in the name of the attorncy, and
even thefentence patled upon him, Hence he was called thu dvmings litis, Seo Bochmer de dominio L1is, | 1a. Patbier Pandeste Fuj-

dtianes, Lib, 3orite 3. § 2.
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plea, or fuit; and this maintenance is two-fold, generall maintenance, and fpeciall mainte-
nance ; whereof you fhall reade at large in our bookes, which were too long here to be

snfcrted.
"The third 1swhen [z ] one laboureth the jury, ifit be but to appceare, or if he inftrudt them,
or put them m feare, or-the like, he is a mantainer, and he 1s in law called an embraceor, and

an act.on of maintenance lyeth againft him ; and if he take moncy, a decies tanzum may be

brought azainit him. And whether the jury pafle for his fide or no, or whether the jurie
give any verd ctat all, yet fhall he be punifhmi) as a mamtainer or embraceor either at the
{uit of the king or partie, |

Here in this cafe that Listleton putteth, the feoffement is void by the flatute [a]of 1. R. 2. ;
for thereby it 1s enacted, that feoftements made for maintenance fhall be holden for none, and
of no value, 10 as Li#tleton putteth his cafe at the common law ; for he feemeth to allow the
teoffement, where he faith, tiel feoffment fuit le canfey &e. 5 but fome have {aid that the
teoffement 1s not void betweene the feottor and feoffee, but to him that right hath.

Now, fince Littleton wrote, theie is a notable ftatute [4] made in fuppreffion of the caufes
of unlawtull mmntenance (which is the moft dangerous enemic that juftice hath), the cfleét
of which frutute 1s,

Firft, that no perfon fhall bargaine, buy, or fell, or obtaine any pretenced rights or
titles,

Secondly, or take, promifc, grant, or covenant to have any right or title of any perfon
in or to any lands, tenements, or hereditaments ; but if fuch perfon which fo fhall bargaine,
&c. their anceftors, or they by whom he or they clanme the fume, have beenc in poficthon
.of the fume, or of the revertion or remainder thereof, or taken the rents or profits thercof by
the fpace.of onc whole yeare, &c. upon paine to forfeit the whole value of the lands, &c.
and the buyer or taker, &c. knowing.the fame, to forfeit alfothe value.

Thirdly, provided that it fhall be lawfull for any perfon, being in lawfull pofleflion, by
taking of the yecarely farme, rents or profits, to obtaine and get the pretenced right or title,
&c. of any lands whereof he or they fhall be in lawfull poffeflion. '

For the better.underitanding of which ftatute, you muft obferve, that title or «right may
be pretenced two manner of waycs :

Firft, whenit 1s meerely in pretence or fuppofition, and nothing in verity. .

Secondly, when it 1s a good right or title in verity, and made pretenced by the alt of the
partic ; and both thefe are within the faid ftatute : for example, If 4. be lawfull owner ot
land, and 1s 1n pofleflion, B3, that hath no right thereunto granteth to, or contradteth for the
land with another, the grantor and the grantee (albeit thegrant be meerely void) are within
the danger of the ffatute; for B. hath no right at all, but only i pretence. If 4. he dif-
feifed in this cafe, 4. hath a goodlawfull right; yet if 4. being out of pofleflion, granteth
to, or contraéteth for the land with another, he hath now made his good right of entric pre-
tenced within the ftatute, and both the grantor and grantec within the danger thereof.
A fortiori of a rightin action, Dued nota.

Te is further to be’knowne, that a right or title may be confidered three manner of waves.

Firft, as it 15 naked and without poflcflion, Secondly, when the abfolute right commeth
by releale or otherwife toa wrongfull pofleflion ; and no third perfon hath cither jus prosrc-
2atisy OV jus poffefioniss  The third, when he hath a good right, and a wrongtull poiictlion.
As to the firft, fomewhat hath beene faid. and more {hall be faid hercafter.  As to the te-
cond, taking the former example, 1f 4. be diffeifed, and the dificifee releafe unto him, he may
prefently felb, grant, or contradt for theland, and nced not tarrica yeere ; for 1t is arule upon
this ftatuee, that whoefoever hath the abfolute ownerfhip of any land, tenements, or heredi-
eaments (as m this cafe the diffeifor hath), there fuch owneranay at his pleafure bargaine,
grant, or contract for the land, for no perfon can thereby be prejudiced or grieved.  And fo
it a-man mortgage his land, and after redeceme the fame ; or iF]u man recover land upona
former title, or be remitted to an ancient right, he may at any time bargaine, grant, or con-
traét for the land, for the reidon aforefaid, As to the third, 1f in the cafe atorefaid the dif:
feifor dieth feifed, and A. the difleifee entreth, and diffeife the heire of the diffcifor, albeit he
hath an antient right, yet feeing the pofleflion 1s unlawfull, if he bargaine or contract for the
Imd before hee hath beene in poficlion by the fpace of a yeare, he is within the danger of
the ftatute, beeaule the heire of the diffeifor hath right to the pofleflion, and he is thereby
grieved, et fie de finilibus @ and albeit he that hath a Frctcnccd rigrht (and pone 1n verity) gete

teth the pefleflion wrongfullv, yet the ftature extendeth unto him, afwell as where he is out
of pofleflion,

Note, the words of the Qutute be (any pretenced right), therefore a leafe for yeares 'swithin
the flature 3 for the ftatute faith not (the right), but Gy right), and the oflendour thall tor-
feit the whole value of the land.  And where the flatute fpeaketh of rights in the pluruil
number, yet any one vight s within the {tature. [2] But yet 1t a man make a leafe for yearcs
0 avother to the intent (o tie the ritle inown ejedlione firmay that ts out of the flitute,

o buecitde
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(2. Roll. Abr. 114.)

[4] Lib. 4. fol. 26. Caopikold
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Brooke 38.

(5- Rep. Go.)

[<] 34 IH.8. Dier 52
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Sec before in the Chapler of
Relcales. .

(5- Reps 79:)

46. E, 3. G,

Of Warrantie.

becaufe 1t is in a kinde of courfe of law ; but if it be made to a great man, or any other to
{way or countenance the caufe, that is within this ftatute.

Alfothe ftatute fpeakes (of any right or title to any land, &c.) [¢] A cuftomary right, or
a pretence thereof to lands holden by copie, is within this ftatute,

The faid provifo (which is rather added for explanation, than of any neceflitic) extendeth
only to a pretenced right or title, and to a good and cleare right ; and therefore without quef-
tion, any that hath a juft and lawfull eftate may obtaine any pretenced right by releafe or
otherwife ; for that cannot be to the prejudice of any : nay, as hath beene faid, a diffeifor
that hath a wrongfull cftate may obtaine a releafc of the diffeifce, and that is not within the
body of the aét, and confequently {tandeth not in need of any provifo to protet him.

And therefore [¢] if there be tenant for life, the remainder in fee by lawfull and juft title
he inthe remainder may obtane and get the pretenced 1ight or title of any ftranger, not onl-;
for that the particular eftate and the remainder are all one, but for that it is a meane to cx-
ting uifh the feeds of rroubles and fuits, and cannot be to the prejudice of any, as hath beene
faid. And where the {ftatute faith, (being in lawfull poflieflion by taking the yearcly rent,
8c.) thofe words are but cxplanatory, and put for example ; for howfoever he be lawfully
{cifcd in pofleflion, reverfion, or remainder, it fufficeth though he never tooke profit. But
the matter obfervable upon this provifo, which is worthy of oblervation, 1s, that if a diflci{or
make a leafe for lite, lives, or ycares, the remainder for lite, in tayle, or in fee, he in remainder
cannot take a promife or covenant, that when the difleifec hath entred upon the land, or
recovered the fame, that then he fhould convey the land toany of them in remainder, there-
by to avoid the particular eftate, or the intcreft or eftate of any other ; for the words of the
provifo be (buy, obtaine, get, or have by any reafonable way or meanc) and that is not by
promife or covenant to convey the land after cntry or recovery ; for that is neither lasefyl],
being againft the exprefle purview of the body of the aét, and not reafonable, becaufe it is to
the prejudice of a third perfon.  But the reafonable way or meanc intended by the ftatute
1s by releafe or confirmation, or fuch conveyances as amount to as much : and this zlfrrccti;
with the letter of the law, viz. the pretenced right or title of any other perfon ; andarights
and titles are by releafe or confirmation, as by reafonable wayes and meanes lawfully tran(-
ferred and extinét : and the words of promife or covenant, &c. which are prohibited by the
Lody of the adt, are omitted in the provifo.

Ré’[f?ﬁ’?ﬂf/} I Pﬂfﬁ’ﬁgﬂ: $I¢. This muft be underftood, that before livery of feifin

upon the feoftement, . de BB. departed out of the houfe ; for otherwife the livery and feifin
fhould be void, becaufe 4. de B. was 1n poffeflion. And Littleton heve faith, per un fait de

Cap. 13. Sect. 702,

feoffmenty {o as albeit the deed were made before the departure it 1s not materiall ; but the de-

parture muft be before the livery of feifin, for that doth worke the diflvifine And yet that
which Littleton faith 1s true, that the feoffement was the caufe that he relinquifhed his poi-
{cflion ; for otherwife he would not have done it.

But admit that 4. de 5. had departed {or any other caufe, yet if F. d¢ G. enter and en-
feoffe certaine barretors or extortioners, or any other with warrantie, this is 4 warrantic that
commenceth by diffcifin, for that the feoffement worketh a diffeifin.

Sect. 7o2.

HIS dothexplaine that
which hath beene faid
before. And albeit L/itleron
ufcth the words (and n-
continently thercof make
o fecoffement) ; and that in

JTEM, fi bome que A L SO, if a man

nul drotr ad d'en- which hath no right
trer en auters rtene- to enter into other te-
ments, enira en mef- nements, enter into the

this cafc of Zittleronthe dif-  #es les  tenements, cf {fame tenements, and
feilin and feoffement were 7y 00 ¢1menf es'zz‘j}zz'z‘ 2477 mcontmently make 12
made (guafi wuo tempore) 5 o e ¢ feoff:

yet if the diffeifin were Jeoffement as auters feoffement therof to
made to the mtent to make }bgﬂ;' /j]} fazt ove gai- others by his deed

a feoffment with warran-
tic, albeit the feoffement be
long after, this (as hath
beene fuid) 1s a4 wirrantic

with warranty, and de-
liver to them {cifin, this
warranty commence by

Ji

rantie, ¢t delrver a cux
Jeifin,  cel garrantie
commence  per’ diffei-



Lib. 3.

[finy pur ceo que le dif-
[ferfinet lefegff ement fu-
eront faits quafl uno
tempore.  Ef que ceo
e/t ley, potez vezer en
unplee* Ml.11. Ed.1.
en un briefe de forme-
don en le reverter.

Of Warrante.

by difleifin, becaufe
the diffeifin and feoff-
ment were made as it
were at one time. And
that this is law, you
may {eeina plee M. 11.
E. 7. 1n a writ of for-
medor in the reverter.

Sett. 703.

that commenceth by difleifin.

Mich. 11. E. 3.

This i1s miftaken, and fhould
be[d] 31. E. 3. and {o 1s the
or gina?], which'cafe you fhall
{fee 1n Maflter Firzberbert's
Abridgement, for there is no
booke at large of that yeare,
Hereby you may perceive that
lcarned men looke not only to
the cafes reported, but unto
records, as you may {ece Lit-

tleton did ; for Firzberdert put this cafe in print long after, as elfewhere hath beene fhewed.,

ARRANTY line- \}) ARRANTY line- (7.4

al eff, lou bome
fesfie de terres en fec,
+ fair feoffement per
[on fait a un auter, et
oblige luy et fes betres
a garranty, ct ad if~
fue et moruft, et l
garrantie  difcendsft
a fon tffue, ceo efs /7~
neal garranty. Bt /o
caufe purceo que T eff
dit lineal garrantie,
wefl pur ceo que le
garranty difcendift de
le pier a fon beire 5 mes
la caufe eft, pur ceo
que fi nul tiel fait ove
garranty fuiffoit fait
ger le prer, donque /e
droit de les tenements
diftenderoit al betre,
et ['beire conveyeroit
le difcent de || fon picr,
&e.

tie, and title of the land.

Sect. 703,

allis, where aman
{eifed of lands 1n fee,
maketh afeoffementby

‘hisdeed toanother, and

bindes himfelfe and his
heires towarrantie, and
hath iflue and die, and
the warranty defcend
to his iffue, thatisa li-
neal warranty, And the
caufe why this 1s called
lineall warrantie, 1s not
becaufe the warrantie
defcendeth from the fa-
ther to his heire; but
the caufe 1s, for that if
no fuchdeed with war-
rantic had beene made
by the father, then the
right of the tencments
{hould defcend to the
heire, and the heire
fhould convey the dif-
cent from his father,

&c.

And alfo 1t 18 called lineall,

RRANTY lincal ,

e A warrantic li-
ncall 15 2 covenant reall an-
nexed to the land by him
which cither was owner, or
might have inherited the
land, and from whom his
heire lincall or collaterall
might by poffibilitic have
clamed the land as hebre
from him that made the war-
ranty ; whercot /./1:1 ton him-
fclte  putteth divers caies,
which fhall be explained m
their proper places.  And in
this cafe put in this Sedtion,
Littleton (once for all) fhew-
cth, that the reafon of the ex-
ample here put, 1s becaule if
no fuch alienanon with war-
rantie (for {o 1s Littleton to
be mtended) had beene made,
the very lands had defcended
to the heire, {o as the cufc be-
g put of landsin fee fimple,
the alicnation without the
warrantic  had barred  the
heire. And note, thatic is call-
cd a lineall warrantic (1), not
becaufe it muft defeend upon
the hineall heire ; for be the
herre lineall or collaterall, if
by poflibility he mizht clamne
the land from ham that made
the warrantie, it 15 lincull
having regard to the warran.
in refpeét that the warrantic

made by him that had no right ol potlibility ot right to the land, s callad collaterall,
in regard that itis collaterall to the title ol the land. And atis alfo to be obferved, that
in all the cales that 7./ttleton hath put, or fhall put, the lincall or collaterall warriney dorh
binde the heire 3 and rherctore the fucecilour claiming in another right, {hall not be bouad
by the warrantic of any naturall ancettours Forwhich caule [e]in a jaris wtrum hroughe by
a parfon of a church, the cotliterall warrantic of his anceftour 15 no barre, for thar he de-
mgndeth the land o the right of his churely in hig politike capacitiey and che warraantic de-
feondeth on him i his naturall capacitie. [ 4] But fome have holden, thatif o parfoa bring
an aflife, that a collaterall warranty ot his ancetlour fhall binde him ; and their reafon 1s, tor

¥ AL pr.—anne xxxl L, and M. nnﬂ"‘Rﬁh- '
| fon—lc, Jao and M, and Reh,. . *

(1) A« ro the diflincton between lineal and collateral swarranty 13y the definitions given in this place of Lineal warrmee, o
: . . : : * Cven ! L'y
appeats to Le ddiingaiihed from collateral waranty chielly by this civcumflance, that he on wlhom it defeends mitghr potdeiiy o

TN wtndded L, and M. and Roh.

that

37@

[4] 31. E. 3. tit. Garr. 28.

(I. RC}_L 1 J

(Poll gr10 4, 375, 8.)

(3- Rep. 50.)
a5 E. g3 Garr, 78.

[¢] 27, H.6. Garr. 48.

[d] 34 E. 3. Garr. 71,

1 ceo added T.. and M. and Rol.

caimed the Tand as hen o lum that made the warranty,  and swhethor he cliims as heir lineal or as hen collaeaay the swoaaanes as
equally linctle Bud he mutt claim as heir g forif an eftate is hnted to the fons of any perfon (uccellively mtadly s the eldedt fon
alicns with warrnnty, and dies without ilfue, the fecond fon is heir ae Llaw to the eldedl fon s he does not however clinm as hens but
as purchafory und therctore the wuranty is collateral tohime boab aneftateis limited to the father tor hfe, and alror his deceaie to
his fons fuccetlively in tail, and the father aliens with wartanty and dies, the warranty deleends on lis eldet fon and ey but as

e clatms as purchafor, not as heiry, the warranty 1s collataal to him,

But thouph he muft claim as hewr, ot s not necelliny he

fiould make his atle famediaiely as heir to himy, (fee Sedls n60) neither as necellary he l]:r:pl:! derive brom lom alone, See Seot,
7 1. —An attempt will be miade, note 2, page 372, by to explon the real diftintlion between hneal and collater ol wiiranty,



Lib. 3. Cap.13.  Of Warrante. Sett. 704, 703,

that the affife is brought of his pofleflion and feifin, and he fhall recover the meane profits
to his owne ufe: but feeing he is {cifed of the freehold, whereof the affife 1s brought /x fure
ecclefie, which is in another right than the warranne, it feemeth that it fhould not be any
batre in theaflife.  The like law is of a bifhop, archdeacon, deane, mafter of an hofpirall,
and the like, of their fole pofleffions, and of the prebend, vicar, and the like.

{;‘#]515' Afl 6.‘:. E- 3. 56. ) G&ZZgé’ ZZ{}’ el ffi beires. King H, 3. gave a mannor to Edwmund earle of
{?.'R:;L:a;;n. ;59‘?36_)55*' Corawall, and to the heires of his body, faving the poflibilitic of reverter, and died : the
earle, before the ftatute of /. 2.cap. 1. de donis conditionalibus, by deed gave the faid man.
nor to another in fee with warrantie in exchange for another mannor, and after the faid (.-
tute in the 28. yeare of E. 1. dieth withoutifiue, leaving affets in fee fimple ; which warran-
tic and aflets defcended upon king E. 1. as cofin germaine and heire of the faid earle, viz,
fon and heire of king Henry the third, brother of Richard earle of Cornwall, father of the
{utd earle Edmund. And it was adjudged, that the king, as heire tothe {aid earle Edinund,
was by the faid warrantie and affets barred of the poflibilitie of reverter, which he had ex-

Vide #7. 1. 6. Garr. 48, pectant upon the faid gift, albeit the warrantie and affets defcended upon the naturall body of
34 E. 3. Garr. 71, king K. 1. as heire toa fubjeét ; and king E. 1. claimed the faid mannor, as in his reverter /»
_ gure corone 1n the capacity of his body p?liﬁke, in which right ha. was {eifed l:_)cfore t‘he o ft.
?{Ed{i Selt, ?'H-R'z’iﬂ- . In this cafe, how by the _denth of the {uid carle Edwund without iflue, th? king’s title by
V;::g ggg t)g' cpr132.0. reverter, and the warrantie and aflets came together, and that the warrantie was colla'uf'ull,
yet the king fhall not be barred without affets, as a fubje€t fhall be ; and many other things

are to be obferved in this cafe, which the learned reader will obferve. (1)

Sect. 704, 705.
) (AR [fi four pier et jits, ef le JWORif there be father and fonne,

(8. Rep. §:.) Jits purchafe * terres en fee, ef ~ and the fonne purchafe lands in
le pier de ceo diffeifift fon fits, et fee,and the father of this diffeifeth
‘I aliena a un auter en fee per fon his fonne, and alieneth to another

Jait, et per mefme le fait oblige infee by his deed, and by the fame
luy et fes beires a garranter deed binde him and his heires to
mefines les temements, €Sc. et Jp warrant the fame tenements, &c.
prer moruft 5 ore efl le fits barre and thefather dieth; nowis the fon

daver les dits tenmements ; car i/ barred to have the faid tenements;
ne pott per afiun fuit, ne per au- for he cannot by any fuit, nor by
ter meane de la ley, aver mefmes other meane of law, have the fame
les terres per caufe del dit gar- lands by caufe of the faid warran-
rantie. Et ceo eft un collateral tie. And this is a collaterall war-
garranty 5 et uncore le garranty rantie; and yet the warrantic de-
arfcendift lynealiment de le pier a {cendeth lineally from the father
Je fis. to the {onne.

~ Sett. 7og,

MES pur ceo que i nul el BUT becaufe if no fuch deed

Jait ove garrantie uft efire with warrantic had beene
Jait, le fits en nul maner puiffoit made, the fonne in no manner
conveyer le title que il ad a les could convey the title which hee
tenements de fon pier a luy, en- hath to thetenements from his fa-
lant que fon pier w'avoit afcurn ther unto him, inafmuch as his fa-

eflate

* terres——tenements, L. and M. and Roh. "} ceo added L, and M. and Roh.

(1) The king was in this cale barred of the pollibility of reverter defcending to Wim s jure corone, by warranty and affets from
a fubjeét defcending on his body natural ¢ for in all likelithood thofe lands will defcend{to the fume purfon to whom the crown will
defcend, and confequentdy will be o good recompence for the lofs of the crownlands; but in the cafe of the pitfon, his fuccellos
can huve no benefit of whae the predecefor has in his natural capacity, Hawk. Abr. 474



Lib. e
éyz‘éz‘e; en droit en les tenements
pur ceo tiel garrantie éft appel
collateral garrantie, enmtant que

celuy que fift le garrantie eff col-

lateral a le title de les tenements :
ef ceo eff a tant a dire, que ceftuy
a que le garrantie difcendift, ne
puiffoit a luy conveyer le title gue
i/ ad de les tenements per my
ceffuy que fiff le garramtie, en
cas que wnul tiel garrantie jfuit

fait.

ERE Littleton putteth an cxalnpie, pl‘ov.ing

Of Warrantie,."

* Se& o 305;

ther had 'no eftate in right in the
lands ; wherefore fuch warrantié
is called collaterall warrantie, in-
afmuchas he that maketh the war -
rantie 1s collaterall to the title of
the tenements : and this is afinuch
to fay,as hee to whom the warran-
tie defcendeth, could not convey
to him the title which hee hath in
the tenements by him that made
the warrantie, in cafe that no fuch
warrantie were made,

that it is not called lineall, becaufe it de: 5.E. 3. 14, 46. E. 3. 6.

fcendé¢th lineally from the father to the {on ; for in this cafe the warrantie defcendeth 19- H- 8- 12. 8. R. 2. Gar. too.

lincally, apd yet 1s a collaterall warrantie. In this example you muft intend that the dift Y 2d- S¢ét 716.

feifin was not of intent to alien with warrantie to barre the fonne ; but here the difieifin
being done to the fonne, without any fuch intent, tl'{c alienation afterwards with warrantie
doth barre the fonne ; becaufe that albcit the warrantic doth lincally defeend, yet {feeing the
title is collaterall, that is, that the fonne claimeth not the land as heire to his tather, there-

forc in refpect of the title it1s a collaterall warrantic, And thus doth ILit¢leton o
So as the diverfities do ftand thus.

the authoritic of our bookes.

and feoffement are wao tempore, and where at feverall times. Secondly, where the diffeifin is
with intent to alien with warrantie, and where the diffeifin is made without fuch intent, and

the alicnation with warrantic afterwards made.

: gree[e] with [e] 46. E. 8.6, 5 E. g 14
Firft, where the diffeifin 19. H, 8. 12,

j' TEM, fi foit aiel,

prery ef fits, et le
atel foif diffeifie, en
que poffeffion le pier
releas per fon fait ove
garrantie,Gc. et nio-
ruft, et puis I'azel mo -
ruft s ore le fits off
barre d’aver les tene-
ments per le garran-
tie del prer. Ef coo off
appel lincal gariran-
21, pur ceo que fi nud
el garrantie juit, le
Jits ne puiffoit ton-
vever fe droit de les
lenements a luy, e
monftre coment il eft

berre al atel forf-

L)

Se&t. 706.

ALSO, if there bee

grandfather, fa-
ther, and fon, and the
grandfather is diffeif-
ed, 1n whofe poflefiion
the father releafeth by
his deed with warran-
tie, &c. and dieth, and
after the grandfather
dieth s now the fon is
barred to havethe tene-
ments by the warranty
of the father. And this
1s called a lineall war-
rantie, becaufe if no
{fuch warrantie were,
the fon could not con-

vey the right of the te--

ncments to him, nor

9 D

ERE Littleton putteth

anexample where the fon
muft claime the land as heire
to his grandfather ; and yet
becaufe hce cannot make
himfelfe heire to his grand-
father but by his father, it is
lincall,

And 1t is to bee obferved,
that the warrantic in this
cafc defcended upon the fon,
before the difcent of the righr,
wlhich happened by the death
of the grandfather, in whom
the right was.  Pide Livtleton
Cap. de Releafes, and after in
this Chapter, Sed. 707. and
741

..I - (3- Re v 50 Ant, 05, 4.
Pier re/e’qﬁ’ Per ou 3%5.)9 e

1. H. 4. 33. 33.E. 3. Gar. 73,

Sfon fait ove garrantie.

[ £] Itisto be knowen, that [/] 14- E. 3. Voucher 108,
upon cverie conveyance of 19 E g abid. 8,

ditaments, as upon fincs, 2 B g Cont de yik 2 n

feofllinents, gifts, &c. releafes 10,11, 4.
and confirmations made 1o the Vide Se@. 733. 738. 745
tenant



(Poﬁ- 385- a-)

35. E. 8. Gar, 73, 11, H. 4 3-,
(1. Rep. 66.)

g Y.3.16. 38 L. 3. 01,
40. £, 3. 206, ¥, R, 2.Gar 1oy,

(». Roll, Abr. 773.)

¥ freonotin L,oand M, nor Roh,
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Cap. 13.

tenant of the land, a war.
rantie may bee 1hade, albeit
hee that makes the releafe
or confirmation, hath no
right to the land, &c.; but

paers

Of Warrantié.

que ' per- meane del fhew how hee is heire

Sedt. 707.

to the grandfather but
- by means of the father.

fome doe hold, that by releafe-or confirmation, where there is no eftate created, or tranf-
mutation of pofleffion, a warrantie cannot be made to the aflignee.

Sett. ‘707.

JIEM, [ bome ad iffue deux
- fits et eff diffeifie, et leigne fits
relefla al diffeifor per fon fait ove
garranty, &c. et morufl fans iffue,
et apres ceo le prer moruft, ceo eff
un lineall garrantie al puifne
Jits, pur ceo que coment que /eigne
Jits moruft en la vie le pier, un-
core pur ceo que per poffibilitie
2/ puiffoit eftre, que il puiffoit con-
veter a luy le title del terre per fon
eigne frere, fi nul tiel garrantie
Juiffoit.  Car il puiffoit eftre, que
apres la mort le pier eigne frere
entroit en les tenements et wmo-
ruft fans iffue, et dongue le puifine
Jits conveyera a luy le title per
Ueigne * fits, Mes en ticl cas, i le
puifiie fits releffe ove garranti
a le diffeifor, et moruft fans iffue,
ceo eff un collateral garrantie
al eigne | fits, pur ceo que de tiel
terre que fuit al pier, l'eigne per
nul poffibilitie  poit conveyer a
fuy le title per meane de le puifne
T fits.

I

ALSO, if a man hath iflue two

fonnes and 1s diffeifed, and
the eldeft {fonne releafe to the dif-
{feifor by his deed with warrantie,
&c. and dies without iflue, and af-
terwards-the father dieth, this is 2
lingall warrantie to the younger
fonne, becaufe albeit the eldeft
fonne died in the life of the father,
yet by poffibilitie it might have
beene, that hee might convey to
him the title of the land by his
elder brother, if no fuch warrantie
had beene. For it might bee, that
after the death of the father the el-
der brother entred into the tene-
ments and died without iffue, and
then the yonger fonne thallconvey
to him the title by the elder {on.
Butin thiscafe,ifthe youngerfonne
releafeth with warrantie to the
dificifor, and dieth without ifiue,
this 1s a collaterall warrantie to the
elder fon, becaufe that of {uch land
as was the father’s, the elder by no
poflibilitie can convey to him the
title by meanes of the younger {on.

LRE Littleron putteth an example, where the heire that 1s to be barred by the warmntic,
15 not to make his difeent by him that made the warvantie, s an the cafe betore; and

yet becaufe by poflibihitic hie miglhe have claimed by the eldeft fonne, it he had furvived the

father, and died without ifluce, an.
heire to him, the warrantie 1s ineall,
And here it is to be noted, that tl

fo the younger brother might by poflibilitic huve beene

ie warrantie of the eldeft fonnedefiended before the right

defcended ; whereof more fhall be faid hereafter, $2&. 741, and the opinion of Litleton in this
cale 1s ho'den for law, agiintt the opintons in 35, £. 3. Gar. 53,

Mes en tiel cafe I2 puifne fits refeafe ove garrantie, Sc. This warrantie
in this cale is colluterall ro the eldett fonue, and to the Mlties o' his bodie s bue i1 the ddedt
fonne dicth without iflue of his bodie, then the warraane 15 hnesdd o che Hies of the bodie
of the youngodt ¢ and fo the wurrantic thut was coliateradl wo lonme peddon , inay becone li-
neall to others,

Tr
3

A
—r

not 1y fooaa VAT nar o,

P/

toAL et in LLLoand M. oner Rol,



Lib. 3. -

ITEM, /f tenant

en le taile ad if-
fue trois fits, et dif-
continue le taile en
Jee, et le mulnes fits
releffa per fon fait al
difcontinuce, et o0b-
lie luy ef fés beires a
garrantie, 9¢. ef puis
le temant en le taile
moruft, et le mulnes

fits moruft fans  if-

fue, erel ergue fits eft
barre d averafcun re-

coverze per briefe de
formedon, pur ceo
gue le garrantie del
mulnes frere eft col-
lateral a luy, entant
que 1l ne poit per nul
manner coner q
luy per force del taile
afcun aifcent per le
mulnes, et pur ceo ¢ eft
un collateral garran-
tie. MNes en ceft cas
Ji Degne fifs devee
Jans tfjue, ore le puifine
Jrere poit bien aver

yn briefe de formdon well have a writ of

Of Warrantie.
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ALSO, if tenaunt

in taile hath iflue
three fonnes, and dif-
continue the tayle in
fee, and the middle fon
releafe by his deed to
the difcontinuee, and
binde him and his
heires to warrantie,&c.
and after the tenant in
taile dieth, and the
middle fon dicth with-
outifiue, now theeldeft
{fonine 1s barred to have
any recoverie by writ
of formedon, becaufe
the warrantie of the
middle brother is col-~
laterall to him, inaf-
much as hee can by no
meanes convey to him
by force of the tayle
any difcent by the
middle, and therefore
this is a collateral war-
rantie. Butinthis cafe
i1f the eldeft {fonne die
witheout 1flue, now the
youngeft brother may

en le difcender, et re- formdon 1n the dilcen-

covera mefme le terre,
pur cco que le gar-
rantie del mulnes eff
lincal al fits puilne,
pur cco que i puiffort
efire que per poffibili-
vie le mulnes puiffort
eflre frifieper force del
tae apres la nort

Jou  eigue j}'f'::'c’, et

der, and fhall recover
the {fame land, becaufe
the warrantie of the
middle is lineall to the
voungelt fon, for that
it might bee that by
poffibilitie the middle
might bee feifed by
force of the taile after

the death of " his eldeft

: EREBY it alfo ap-

& peareth, that a war-
yantie that is collaterall in
refpect of fome perfons, may
afterwards become lineall in
refpect of others. Where-
upon 1t followeth, * thata
collateral warrantie doth not
give a right, but bindeth
only a right fo long as the
fame continueth: but 1if the
collaterall warrantie be de-
termined, removed, or de-
feated, the right is revived.
[ 7] And yet 1n an allife the
plaintiffe hath made his title
by a collateral warrantie,

Barre is a word com-

mon afivell to the Englifh
as to the French, of which
commeth the nowne, a bar,
barra. It fignificth legally
a deftruction for ever, or tak-
ing away for a time of the
aétion of him that right hath.
And barra s an Italian word,
and {ignifieth barre, as we
ufe 1t; and it 1s called a plea
in barre, when fuch a barre
1s pleaded, ere Littleton
puttcth an example of a barre
of an eftate tatle by a collate-
rall warranty. It s to be obe
ferved, that in fome cafes
an cftate taile may be barred
by fome afls of parlinment
made fince Litileron wrote ;
and 1n fome cafes an ettute
taile cannot be barred, which
micht when Littleton wrote
have bewn barred. For exam-
ple, if tenant in tayle levie
a fin- with proclamations ac-
cording to the fhituee, this is
a barre to the cllue taile,
buat not to him 1 reverfion
or remaind r, 1f hee maketh
his claime, or purfuc his ac-
tion within five veares after
the [tute taile fpent.

(4] If a gift be made to the
cldedt fonne, and to the heires
of his bedic, the remuind o
the {ather and to the heires of
his bodi ey the tatherdieth, the
cldeft fonne levieth a fins
with p ochunati,es, and dieeh
without tlue ; th fhall bacre

Seét. 708.
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(Dr. and Stud. 153. b.)

8. R, 2, Garr. 101,

[*] 43- AT, 44 e4. H. 8. tit;
Taile Br, 7. H. 5, 6. uit, Afl. g350.
34. E. 3. Droit. 2g9. 19. H. 6.59.
21. H. 7. 4o. 5. H. 7. 29,

3 H., 7 9- bl

16. Afl. p. 16. 27. All. 74.
E; Afl. s0. 43. AflL 8.
14. H. 4.13. 1g9. H. b. o

(Doc. Plac. 54.)

(Dr. and Stud. 56,a.)

4. H.7.c.24. & 32. H. 8. ¢. g6.

(to. Rep. 43.)

(3] Dalifen a, I'LL & 4. I1. Vide
Lib, 3. [ol. 840 1¢ cale de Liucs,

(3 Leon, 10)



Eibv 3. Cap.13. ©  Of Warrantie. > Seft..»708.

the fecond {fonne, for the dﬁﬂﬁtr’? /e Pﬂﬁf f}ﬂgre bI'Othei', and then

-emainder defcended to the e S .
LTS;E“ o pugjazt conveyer ﬁ?z the youn geﬂ: brother
(Ant. 120. b. g. Rep. 104. If tenant in tﬂt'ilch befdié'- title de difcent per le might convey his title

Plowd. 374. 2. 375- 8. - feifed, or hdve a right of ab- t | O afdifcent hy t .
Cro. FlLiz. 8g6. Noy 4. tion, and the tenant of the inulnes. of dl{cen?*by the mid-

Dyer, 3. b. 133 ) land levie a fine with prov 4 dle brother.
. clamations, and five yearcs pafle, the rightof the eftatetaile 1s barred:

[4] 26. H. 8. cap. 13 (6] 1f tenantin taile in pofieflion, or that bath a right of entrie, bee attainted of high.
B 33 H 8.cap. 20. 5. E. 6. & 11. ¢y yfon, the eftate taile is barved, and the land 1s forfeited to the king ; and none of thefe
Stant. Pl Coton. 18, were barred when Listleton wrote, A lhineall warrantie and aflets was a barre to the eftate

taile when Lisleton wrote ; whereof more fhall be faid hereaftcr,

] 12. E. 4. 19, Taltarurh’s cafe. [c] A cummon recoverie with a voucher over, and a judgement to recover in value, was

tu‘ ] vide devant Sc&. 610, a bavrre of the eftate taile when Lit#leton wrote. {d] And of common recoveriesthere bee two
- Vid. Lib. 3.1tol. 5. Cuppledick’s {forts, viz. ore with'a fingle voucher, aod another with a double voucher; and that is more
' cafe, & lol 94. g7. 1006, comon and more {afe : there may be more vouchers over,

Lib. 1. fol. 62, Capel’s cale. [ If the king had made a gift in taile, and the dofice had {uffered a common recoverie,

. a. fol. 16. 52. 74. '.f.re-r:“"t_ .. ., i
Ltb. 2. lo O% 14717, ;.;j_é-thls {liculd have barred the eftate taile in Lustleton’s tume, but not the reverfion or remainder

‘ ,fol. a1, 22,
i:; fnt ?3:-14 3;} Maric Pn?ting- in the king. And fo if {uch adonee had ievied a fine with proclamations after the ftatute of
ton’s cale, 4+ H. 7.1his had barred the eftate taile, although the reveriion was in the king. (1) [ /] But
. (Ante 335. a1) B 41 lince Littleton wrote, a common recoverie had againft tenant in talle of the king’s gift, or
lifl] E‘?:E'mﬂlffl' t;; o g‘% i g ¢ fuch afine levied by him, the reverfion continuing in the crowne, is no barre to the eftate
i o foh 5 taile by the ftatute of 34. H. 8. (2) And where the words of the ftatutc be (whereof the re.
[/] 34 H. 8. cap 20 verfion or remainder at the time of fuch recoverie had, fhall be in the kig) thefe ten things
i arc to be obierved upon the conftrution of that att. (3)
- Firit, 1hat the eltute taile muft bee created by a king, and not by any fubjeét, albeit the
] hing be his heire to the reverfion ; Tor the preamblc Tpeakes of gites made tOT{Bje&s, and
| Y none can have fubje€ts but the king.  And alfo in the preamble 1t 1s faid (for {fervice done to
.| N _ e Dieely UAC kings of the realine) and the body of the alt referrcth to the preamble. [g] And there-
: - [¢] Trin.eg Ehz.anter DIvely g, .. 3¢ the duke of Lancafler had made a eift in taile, and the reverfiin delcended to the
& Afhton refoived n the Court U7 . . O ) :
of Wards. king, yctwas not that cftate taile reftrained by that flatute ; and fo of the like,
] Lib. 2. 'ol. 17. & 16.in Wife-] Secondly, if the king grant over the reverfion, then a recoverie fuftercd will barre the
' man's cale. {t te talle, becuufe the king had no reverfion at the time of the recoverie.
1 Thirdly, if theking make a gift in taile, the remainder in taile, or grant the reverfion in
Lib. 8. fl. 7, 78. the Lord taile, keeping the reverfion in the crowne, a recoverie agamft tenant in taile in pofleflion
Staftord’s cale, fhall neither barre the eftate taile in pofleffion by the exprefie purview of the flatute, nor by
(2. Roll- 394) confequence the flate in remainder or revei fion; fof thut the reverfion or remainder cannot
,  be barred, but where the eflate taile in poficthon 1s barred.
Lib. 2. fol. 15, IG*C}"'IFET‘R_"‘,Z Fourthly, if a fubjc&t make a gift in taile, the remuinder to the king in fee, albeit the
i‘;t Lib. 2.1ol. g2. Lholmieyes (o rds of the ftatute bes (whereof the reverfion er remainder of the fame, &c.) yet feeing
' the eftatc in taile was not created by a king, as hath beene fuid, the eftate tailc may bee
batred by a common recoverie, T e T T
T ISt S A » » .
(Mo, 115. 195. 2. Rep. 15. b. Fifthly, if Prince Henrie, fonne of Henrie the Seventh, had made a giftin taile, the re-
1. C10. 430 ) mainder to Hearie the Seventh 11 fee, which rematnder by the death of Henrie the Sceventh
had cefcended to Hearie the Lighth, fo as he had the remuinder by difcent ; yet might tenant
2 in taile, for the caufe aforefuid, barre the eftate taile by a common recoverie.
" Lib. 2. fol. 16. Wileman's cale. Sixthly, the word (remainder) mn the ftatute is no vaine word; for the words of the

preamble be, the king hath given or granted, or otherwife provided to his f{ervants and

fubjects. ‘The word (reverfion) in the body of the alt hath reference to thefe words (given

or granted) ; and (remainder) hath reference to thefe words (otherwife provided.) Asif the

king in confideration oi money, or of aflurance of land, or for other confideration by way

; of provifien, procure a fubjeét by deed indented and inrolled, to make a giftin taile to one of

// his fervants and {ubje@s for recompence of fervice, or other confideration, the remainder

-‘ ﬁcﬁ Aﬂ-—ﬂ"_‘% ’_2'2; , to the hing in fee, and ail thisappeare of record § thisis a good provifion within the ita-

%’Jef@ Ly /f%‘" ﬂﬂ%:ﬁ tiire, and the tenant in taile cannot by a common rec.verie barre the eftate taile.  So it is,

,:Z -f //. V’g 7 1t the remainder bc. l_umtud to the king in tzu!c s bt 1f t_ht_: remainder bee limited to the kin_g

- /T F1AT for yvearces, or for hife, thatis no fuch remainder as itis intended by the ftatute, becaufe 1t

%/;4 . is of no remainder of continuance, as it ought to be, as it appeareth by the preamblé ; and
it ought to have fome aflinitic with a reverfion, wherewith it is joyned.,

Seventhly, where a common recoverie cannot barre the ftate taile by force of the faid fta-
tute, there a fine levied in fee, in taile, for lives, or yeares, with proclamations according to
the flatutes, {hall not basre the ftate tatle, or the ittue in tuile, where the revertion or re-

mainder

(l) N If 5. Dl'- T rfr'r‘m'ff. fruiz J.Jm*rrrf, /;”f g H’fﬁ mu.'ﬂh’r‘:f, &r'rmgﬁ* the J'r‘fl'r'r.'ﬁnu I r'.?: J'.r':r;' X-f';{q ! ﬁ] stole ffh’;ﬁm rs bare rel ﬁ”j
4. 1. 7, b, 32, 1o 320 14, cidpe 360 qvas not then made.  Nele n{/b, 1t 32 FHL B, Cofre 360 e fﬂ_( Loorand fu il by ,g‘fﬂ of thie
Lo Tord DNorte Mbh,

(2) Upon this act fee M Cruife's By on Recoveries, 2d eds 2 ¢,

(3) Nota, 34 1L Soas et of Jorce in Dredand, therefore the fumclcdoe of the commen Liwo fu thefc points is neceffary Poree—
2 1. bt dencnt on el by gift of hing 8. of the manar of Uean. vy s contradled corth Al ra g oty 1l o i windd Lis Ferny 1o
| | % Jde 4. / A | ronfdiration ﬂ/: d fumm ol woncyy wond the manner of afforconce cvas Lus o queen Iolime in A T SNSRI reerfionto G ard
ﬁ"’ 7 ”""t/";,;’""ﬂﬁ D.and therr heirsy June 14 Fho By fuffirs a recoveryio the wfe of Coand YDoaued theiv heirs 5 cond (ot frowe term Be oond A
/‘ﬁ’/fl;’liﬁ.; J fé'd::pr,/‘fﬂ frw;,:y Hﬂh’f n/ rj‘- {0 U- HHH’ U. i J:r.;.r /; 57 I Hf"“”' Ha‘f.’f I‘H:';fr'r 7] f\. H r.:Hrf Hﬁf'}' ‘,"U(H'ffj’ ;';,- ,Hf-,- /';,-_,;,' ler AT :,',.i. Ma‘."’ rense {‘ﬁlﬂﬂ f’l' ﬁ-”.*’
Y iy Yol %/my"wh icotoquecn Flise  sind o avhe ther ths eplodde do AL gty coaetft i il e X provifione from Lhe queen, woctoon the flatete of 34 1 0
”mi r €0 20 svas L e fiion bersveen Yoo heir of the Lody of Ao and Voowvhn clitmed by tie fine lewicd Ty tae pather of the foed b wlnfe
R - ! e ( davplice be bad payicd s aond doweas hodd by Bordeloy thaa 18 reas oty Uy becanfe the groant of the voeesfion 1o Coen pooff5s ma il
/?}’//?ff’w £ of the queen 1o odreaie con e flate tail to v 26l wehe n Hhe eflate jard of Beoquas dorkedd by the recoentty s o uton Dae for [ C
/'/;ﬁ'/‘/dﬁrﬁ. ?. venddored Ve tead to AL fie rhy bt Lave yendered f;’:n"}'r'r‘.ﬁfff,"lf-" {/' ber eved wortleel H cnd he '.:u.'*u Lo e gl 1 e Mete fored, nod Hhe SRR y

Nl ol rg/‘ {he 1ean {ﬁ'f M n/i‘rf'u*rn'rfj ey el : grf, 1his 1e e :_ﬁn.u reeonveved awas vot i e ffiulen I "'J."""-' ' ,-f-;;-,-;‘f}””, froed w0 pou
vesoafren cvpellant npan the il of N (for tie formir il ons dogcked) awhey cfore (Nocannat bor he roser oo D the qieeony bal Lo paty
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proceed eriaer from the charggey or from e bowenty of the erouwe as aoveqward for fervice, itis no proayfion avition ths flatite s and 1heres
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Lib.3. -~ Of Watrantie. Sedt: 709,

maindet is in the king, s i3 aforefaid) by reafon of thefe words in the faid a& (the faid reco-
very, or any other thing or things hereafter to be had, done, or fuftered by or againft any
fuch tenant in‘'taile to the contrary notiwithftanding), which words include a fine levied by
{uch a donee, and reftraineth the {fame. |

Eighthly, but wherea common recovery fhall barre thé eftate taile, notwithftanding that
ftatute, there a fine with proclainations fhall barre the fame alfo.

' Ninthly, where the faid latter words of the ftatute be (had, done, or fuffered by or againft
any fuch tenant in taile), the {cnfe and conftruction is, where tenant in taile is partie or privie
to the aét, be it by doing or {uffcring that which fhould worke the barrey and not by meére
permiffion, he being a firanger to the act. (1)

As if tenant in tayle of the gift of the king, the reverfion to the king expeétant, is difleifed,
and the diffeifor levie a fine, and five yeares pafle, this fhall barre the cftate taile (2): and fo
if a collaterall anceftour of the doneec rcleafe with warrantie, and the donee fuffer the
warrantie to defcend without any entry made in the life of the anceftour, this fhall bindc
the tenant in tayle, becaufe ht is not party or privie to any acly cither done of {fuffered by or
againft him, _ | |

Tenthly, albeit the preamble of the ftatutc extend onely to gifts in taile made by the
kings of England before the alt (viz. hath given and granted, &c.), and the body cf the att
referreth to the preamble (viz. that no fuch feined recovery hereafter to be had againt fuch
tenant in taile), fo as this word ({fuch) may feeme to couple the body and the preamble to-
gether’; yetin this cafe (fuch) {hall be takengor fuch in equall mifchiefe, or in like cafe ;
and by divers parts of the act 1t appeareth, that'the makers of the act intended to extend it to
future gifts ; and fo 1s the law taken at this day without queftion.

A recovery in a writ of r1ght againft tenant in taile without a voucher, 1s no barre of any
gift in tailc.

~ If tenunt in taile the remainder over in fec ceffe, and the.lord recover in a ceffaviz, this
fhallnot barre the eftate taile, for the iffue thall recover 1n a £ rmedon ; neither were either of

' mohr Y
A4
- ‘ . A

Sn rﬂrﬂivfa :Pﬂr(:h: 1. E]iz-
Raot, 1645. in Notley’s cale in
Communi Banco.

(8. Rep. 77.)

(3- Cra. 430. Cro. Eliz. 503.
Sid. 166. 4. Leon. 40. Mouor 467.)

So holden Trin, 3qg. Eliz.
Rot. 1914. inter Stratford & Do-
ver in Commum Banco,

(Hob. 332. 2. Roll, Abr. 773.)

33. E. 3. Judgement. 252.

3- H. 6. 55. 10.H. 6. ;.

14- E. 4. 5.b. 15.E. 4. 8.
F.N.B.134.b PL Com. 237.
28. E. 3.95. F. N. B, 28.l.

thefe-barres when Littleton wrote.  But let us now heare Litteson.

L

JT EM, ji tenant

en taile difcon -
tinua le  taile, ef
ad iffne et devy, et
Puncle del ‘iffue re-
leffa al diftontinuee
ove garrantie; c. et
moruf} fans iffie, ceo
et collateral  gar-
ranty al iffue en taile,
pur ceo que lé gar-
rantie difcendift fur
Utflue, le quel ne port
foy conveyer a ke taile

Sect. 709,

ALSO;, if tenant in
- tailedifcontinucthe
taife, and hath iflue
and dieth, and the un-
cleof theiffue releafe to
the difcontinuece with
warrantie, &c. and
dieth without ifiue,
this 1s a collaterall
warranty to the iffue
in tayle, becaufe the
warranty  defcendeth
upon the 1iffue, that
cannot convey him-
felfe to the entayle by

P!. Com. fol. go#.a. in Sha-
rington's cafe.

’:{“HE reafon wherefore the
warrantie of the uncle
having no right to the land
entalled fhall barre the iffue
in tayle 1s, for that the law
prefumeth that the uncle
would not unnaturally difz
herit his Iawfull heire, being
of his owne bloud, of that
right which the unclc never
had, but came to the heire by
another mecane, unlefle hee
would leave him greater ad-
vancement, Nemo precfumitnr
alicndm pofieritatem fuz prea-
weliffe. And 1n this cafe the
law will admit no proofe
agamnit that which the law
prefumeth, And {o it is of (Ante 6. b.)
all other collaterall warran-

tics ; for no man is prefumed

(2. Roll. Abr. 745-)

(Polt. 374. b.)

(3 Rep. 59.)

per meane de  fou { man i
N P to A0 any t r ap: N
yncle. meancs of his uncle. u“,"e_ yotiung againll na-

5,{-] And the like holdeth i fome other cafes @ as if a rent be behinde for twentie yeares, [4] 11. H. 4. 55 10, Liliz.
and the lord make an acquttance for the laft thatis due; all the reft are prefumed to be patd ;3 Drer 271, -
and the law will admit no prooteagamftchis prefumption (3)s [/]So it a man be within the foure gr/] 5. H. 4. g.

{eas, and his wife hath a cinlde, the law prefumeth that itis the childe of the hutband :mvd,

]

neatndt this prefumption the latv will admit no proofe. (4}
 [a] If a man char 15 mmnscent be accufed of {elony, and for feare flicth for the fume, al- [w] g. E. 3. Corone Stanf.
beit

(1) 11, Cary Crosobiter in IWyat’s cofey tenant in tail, reverfion in the king, (s diffeifedy entry of the iffiee is barrod 5 wolich periaps
15 [oherey becanfe in both cafes the tail is vt barred.—L.ord Nott, MSS,

(2) Cro, Cur, g30. Jones cited the cale according to the veport in this place 3 but it feems he was mifled by this book,  See the
note immediately tollowing.—1t feems to fomedhagt the cafe of Stratford and Dover whove quoted is not laav ; for in 20 Rep ive Mupd.
Colls cafey it 15 adyudp edy Hhat Hhe Sine does not bar the collegey not being parties, leq arfe the 13 Bise makes woid all alls which it fuffcors,
amnl fuch fufferance extends to the aélin which they are not partiesy by fir Orle Bi—dud fir It Moore 461, reports the fume cufe : and
phere by IWalmfley it is fuidy that this iffue is aufp bownd in the timme the fine is levicedy but no other (ffue, and this by 34 L8, § henee
1t feemsy that fir 1o Moore or lord Coke have mufveported the cafe, for they are contrary (o cach otier.  Notey My, Palmer tofd Hen.
F!IlL‘]l, r{/}'r'rwn:rﬁ lored .Nﬂ”a"ﬂlf:ﬂnm wnd chanecdllory that he atteadod \Valter ¢ f.'z‘:::)"- Ly on pon i ,!'r:/f‘rrm‘r‘, and that [Falter depied 1he
above cafe, and [aid, that the roll was conteny and the judgment there conin to s reporty and that he and Palmer quent lo the houfe
of {rd Cokey then ﬁ'UfH.I:', cnd fhewoed binme the rol! contea to his refort mothis /.uf.”-;-, vaed thead he o -{'”ul‘ru{;"{cf'—f it “m{ﬁ,;t/’ 1hat he “.',{ﬂ”]
to [e1fecnt Bricdgmon’s report ¢ avhence [t appearsy that fr o Moore’s veport is the bedter, and there he reports it 1o hawve been,y 349, Leliz,
Ko lqlq.--*—l.uul Noit, M55,

(3) Thisisto be underttood of an acquirtance under hand and feal, which is un ¢lloppell; forif it be not under {eal, the law will
ading of prool to the CONUANY but an avowry for the tatt dav’s ventis no difelsope Tor the former § for by the avowiy the avowant
fays (o mueh i due, burdifcharpes nothing, no other vent being mentioned i the avowsy, but that for which he acknowledges the
tuloing the goods. See 1o Side 4440 1, Luv.’jg- 1. Snund, abg, 286 Lutwe si73. Noteto the 13th edition,

(45 Bur lee unt, 2£4.:1. NOWE 20 Ao o (e Bas g Ao Ini poll SR8

h—-———l—ﬂ_—_— -

L

qolic i effeiled.—<Notng At the common larv, if the king o rant lands in fre fimp!e conditionaly il was denbted (f donee poft prolem fufcitn -
tam g It Ireve cdivrcd to boar Wi f/ﬁrrr Nr'/u_'t' 43N, Illlll‘;l 1g. b batl tfr'ru'fr nol o har /-q{ﬁﬁ:’fﬂr of vewerierin the af'r'utq* 2o, not thewrh the
clienation wer ¢ wvith wor ranty collatrrady wnde fs aflets defeemded 1o the bing. dnie vy, b Mored 370 0 marging.  Sed unde alisnation
woithont wovrranty or qffois bars fubgelt donors 4l 60 Roto Pardone soe Connmany fetition thad feoffees wwohn buy lands of the ding,
tricint i taid may cmpoy thens againl the bingo Refpe desoy o' avilerno= Note alfoy after iFeflonca,s and before 34 LB recovery or
Jine bavred e ta dof pilt by the Ringy not the reverfon to 1he kiug 3 fo that by the worfilom of the common laaw, where the king raijed
the fawily, « bined of perpetuity coas intended § Jor every man avas o feouraged ta purchafe from the voneey for no all of his conldd bar

phe kg s reverfion or poffibitity af reaertery aulich woas a govd soay 1o prefrive the memory af the kiip's bounty.  When this quonl d not
doy upon the diffodution of moncfleriesy he crowm bavie g much land to bofloay bepan now to provide by oy Heno 8. that no alicnation
Showdd hoy the catail § for thore needed no lawe for the vewerfiony and uo other qoay condd prcterae the memory, 9t 2 and yet this i
vjten eluded by a temporary prans of the veverfion by the kingy amd a reconverance, ©co-=Jand Notte NbS,

g 1y



Lib- 3- Cap» I 3.

Of Warrantie.

beit he judicially acquitteth himfelfe of thefeloutie, yet if it be fourrd that he-fled for the fe.
Jonie, he fhall, notwithftanding his innocencie, forfeit all his:goods.and chattels, debts and

duties ; for as to the forfeiture of them, the law will admit .no
tion in law grounded upon his flight : and {o in many other cafes. But yet the generall ruje

Bradton lib, 1, ‘cap. 9.

proofe-againft the prefump.

s, Duod flabitur prafunptioni donec probetur in contrarium 3 but, as you {ee, it-hath many cx.

CCI]UOHS-

[2] ‘Rot. Parllament 50. E. 3.
nm, 77 .

5. E.2 Garr, 78. Lib. 8. fol. 41,

3) m'’'s caic,

(to. Rep. g5.)

(Ante 567. 0.)
{2. Cro. 217, 218.)

(Ant. 189. 2. 243 b.)

See betore tn tiie

Difcenty Scét. ané.

AD  Hffue denx Vs TEM, f le tenant
Jtles. If hufband en tayle ad iffue
and 1;1&11'15-:.‘,. ifenalnts in ﬂ?f‘ detise ﬁ/g; er ;;zg}*zyf, o1
peciall tayle, haveiffue 5 . = .
a daughter, and ‘the wife / eIgne gﬂf?‘d _{:’?Z [E 6’722‘_3
dic, the hutband by a fe- e;*z‘yiffe?zz‘fgzzﬁu’fzﬁgfe-
cond wife h:uath iflue Ano= s Eﬂfé’ﬁ’ ow“érarm?z-
ther daunghter, and dif- “ ' O
continucth in fee and Z76, &e. et puts ZEZg?ZE
dieth, a collaterall ancef- ﬁ/ﬁ’ ﬂZO]"Z{/E ‘/&-35 ; Zﬁ’;
tor of the d:lllg‘htﬁ}'s re- y . 7
leafeth tothedifcontinuee €% 6'@5 casie PZ{?/}?E ﬁ.é’
with wurranty and dieth, e:/i barre quant al un
the warrantie defcendeth e ot anant ol @y
upon both daughters, yet noric, a q \
the iffuc in taile fhall zer moitze el n {/f Pd.}‘
bee barred of the whole ;. barre. Car quant a la
for m  judgement  of .. e
law the entire warrantic  720271¢ qgie (_?jlf?.f a le
dlfibf'lldﬂtll UPUH bUtll Uf ])z{;ﬁzf ﬁ}e} €/ f:‘/f é(zmag]’
thein, ‘ )
1 pur ceo gque quant a
y o . .
Lt legne enter cel * part el ne port con-
en ZWIIH‘J’"!Z{?, el ent veyer Zg dgﬁ*fﬁt pcr 72y
Jait un Jeoffement, Jo maine de fon eigne
G’?C. Fere 1t 15 to bee /&gr, el j)zgr Ceo 924!(2?21‘
1111{101‘&:}0(51, that when a col ?}ZOZ-Z‘Z‘L’, oo {:,/Iz
onc coparcencr doth ge- . _
ncrally enter into the X7 collateral .g(zrmm‘ze.
Chapter of wnole, this doth not de-  Af,¢ gZ!d?Z[ al auter
velt the eftate which de- . .
fcendeth by the law to 7){02@’, giie ﬂ_ﬁ.ﬁ’f’f a _/0?2
the othery unlefle ﬂlt:lB e1971¢ jggr, [ garran-
that doth enter claimeth P, _
/g‘fif‘{;’/'/&" the whole, and taketh the lie ‘” {JZ pas barre a le
<t indinc p_l:g_ﬁ__t‘s_gftl]g}yﬁktt tor pZK_Z/;ZL’ ﬁé’?‘, pl't?" (6o que
lf::&f"ﬂ:f';;( that fhall dcvc_fﬁhc tree- 7 poit conveyer /0?2 ;-
L e ket 3 hold i law of the other . o
Sy A parcener. ‘ﬁ.‘ﬁ’?fl‘ ?ZJLTZ?Z:‘.‘ @ col moitie
"3'/37 #%F Otllﬂl"ﬁ'ifﬂ 1t iSL ﬂf.l'll"l" ngg ‘?ﬁ'{:’ar d\/b;g ffg?fg
- ’:‘i‘/‘f,}:m" th_c_pul'n._c'nurs b}‘: :ILTt[:tlly /&L’?" ber M L://}’L’ Jo cione
P o detledy the taking of the J© Vg r - S
’,‘: :;; s whole pl‘f;ﬁtr, orany foer, t/nt quant a coff
T L chiume made by the one, I )
i,{?’;r; crnenys Cannot put the oher out ”{02;"{’ _ que t‘?ﬁc’? ¢t al
AT EAR T poticthon without an £’/£’)2€/0L’?‘, Zc‘ garran-
[ BA PP A S St et o FC ./
G XES T I LI I L A Oy
.-':’ ?;.;F .z"ﬁ'h’)itﬁf/ T ! 11;-1- 1‘4;1":;,(”.‘;__’”&“,{

que affiort a luy, Loand M.

o,

and Roh.

(7] -It hath beene attempted in parliament, that a ftatute might be made, that 'no man
fhould bebarred By a warrantic collaterall, but where aflets defeend from the fathe ancéftor (1)
but-it never tooke cffect, for that it fhould weaken common ‘aflurances. (2)

Selt. 71o.

4

ALSO, if the tenant in

tayle hath iflue two
daughters and dieth,and
the elder -entreth into
the whole, and thereof
maketh a feoffement in
fee with warrantie, &c.
and after the elder
daughter dieth without
iflue ; in this cafe the
younger daughter is bar-
red as to the one moitie,
and as to the other moi-
tie fhee 1snot barred. For
as tothe moity which be-
longeth to the younger

daughter, fheeis barred,

becaufe as to this part
{lee cannot convey the
difcent by meanes of her
elder fifter, and there-
fore as to this moitie,
this 1s a collaterall war-
rantte. But as to the
other moitie, which be-
longeth to her elder fif-
ter, the warrantie 1s no
bar to the younger fifter,
becaufe fhe may convey
her difcent as to that
moitie which belongeth
to heér elder fifter by the
fame elder fifter, {0 as
to this moitie which be-

Pie, s el Walltn 4 /o Lic

™ - P

Se&a '7 I*OL

7 p‘ _."‘c;,.u' d» L e ."""2':' s
‘c r ¥, .l
(1) However M URE Tt o dalS in

anno dome rrog, by aany tenants for hife, of any

R (e /':'ff: «i /
;fa‘ii . Trr"“:.' ’
our difys;

« y rf:. '}_’? ;" r('
r’; r L] ' - 1 ll"
et rat e 7y eer s /.*nf rfecs” -~ Vg J"‘Eﬂf S e

for by 4 Ann, cap, 16. (e&t 21, all warranties fince the firfl day of Trinity Term,

lnds, tenanents, or hereditaments, coming oy defeending to any perfon in reverfion or

ranaindery are vord and of no etfeét 5 and all collateral warrnries made finee then of any lands, renements or hereditaments, by any ane

ceflor who hud no eltate of inhorance in

feded w fer fimpde aliened s eftare, the alienation
theretore had cledl 1o for oy i eoritded the alienee

hietr to the eltare idelf, as e

to vouch the heir of the winruntor, and, in cafe of evidtion,
from by of any redl atfers defeended upon bim from the anecfior 3 bue

poflethon, the fame is void seainfl the heire  Nose to the 110 edition.
(2) Thercader will recolle&, that, previoudly to the Quraee oe donesy all eftates were held either in
tionctl, for Iifey or for years 5 and that eftatestail, in the light in which we now

fee limple, in fee fimple condi-
confider them, had not then an exiltence. I a perfon
wis certainly hinding both upon his hneal and his collnteral hetirs 5 his wirtanty
to claim a recompence
with refpect to the repetlipg or yebutting of the elaim of the

alicnations ol remmt in fee Gmple bound the heirs as effe@ually without the wartnnty ay with ity the

warranty, i that yetpect, could have no operanon.=—=As 1o the wartanties of perfons feifed of eftues held in foe fimple conditional, 1
has been obterved belore, po 26, b note 1) that the condicion from which thin eftate took it appellanion did not fulpend the fee fron

velling: o the donce immeditely by the pift o
wanrds e Boad silue, wowas o binoto dhem. Henee

hos sflue, as the warranty of tenant in el in fee fun
ratoe tovoudh the dlueas hews o bov ol thenneetor

wrelfore i he nfiencd before he had iffue, it not only was no foi feiture, but if after-
e wartanty of ntenancin fee funple conditional hud the fime effeet with refpeél 1o
e Tmd upon thete who claimed from hung that is, with aflers, it entided the witl -
i burnothericelpeds it had no operationy an the iffue was bound by the alicnation ol

the ancettor, s ededlaally withour sarmnry, wn wirh . AW |
condinionat could not be Lindmye on him wabiout aflets, beenulc
nant for lrfeor for yor s i ol cates they mudt have been voi
W it aee JIURRE It i o b [llllil\'l;{l, thi bhedione the Tatute ol
and thit as the hivery of Teilio of tenant Tor Bife or Tor years s

wol o the donar or :'uv{:rﬁnm:r. tha alicnavong of tenant m e ﬁll!]'!”
e claimed 1o be in by title parnmounte—Ag to the alienations of tes
yascommencing by diffaiim, In thote eafes where they were not vord
whew anceflate of frechold could no be created witliour livery of fuifing
a torlcitore of the uﬂutu, the reverhoner or reniinder-ninn Hlu:,hl

cuter e diately Tor the forreinn e
Loy enteving alterwandss "The readet will pecolledt, tha of o ditleddine, o
e hiearn fo facacquined o prefutnprive e to the gitate, that the ditledie o

duced tobis action, By nondopy o this veadonming, amd u ool extenlion o

o bueal e did nor enter during the life of the peelon alienme, 1he warranty eft sped oy

satory o wntroador, died in the poflethion of the cRate,
no longerettore his pollelion hy entey, bu Wi 1
the principles on whieh ir way founded, the o fup-

poted thithe yemainder i o oy teverfioner would have onterer] fo
not grved tom g veas tiaclore preftmed, gl be did not onter
Lot oy esquns alent / e thy, JH:“HTI]"liIJH Ih..'ill“ :u!nnnm!, hiw could o Jtllh:l"."«‘l'll'tl‘f, with any colouy ol illlllt'u, e nllowed 1o claim the
cllate ifelts bSaechiweae the elte@s and operation ol warany at the conmmon law, The indd muaterm] alteration in it was I:y the flnture
of Glouctlery 6, In, 1, (b, by owlucho was enacted, tha ohe warraany ol the Lacher, tenant 13 the t:uurtulj.w, cither in the Jife of b

wile of altet wuul-., hould not be u bar bo the hva without wilon, “he next flatuty wlilch mude wny nuiterial aleeration i)h ]‘ll‘i
clicd

the fovferture of the tenant forhife or yearn, if an equivalent were
thin TN the Tile of tugh |Hlllit‘lI[I‘lI‘ fennnt, he hind recoved fron

- ’ " '
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Lab. 3.

tte -eft dineal al.puifne
foer . -

Of Warrantie.

longeth to the elder fif-

ter, the warrantieis line.

all to theyounger fifter.

-~ Sett. 711,

[ T nota, que quant

a celty que de-
manda fee fimple per
afcun de fes aunceflers,
1 ferrabarre per war-
rantie hneal que dif-
cendift fur luy, finon

que fort refiraine per

A ND note, that as to

him that demand-
eth fee fimple by any
of his anceftors, hefhall
be barred by warrantie
lineall which defcend-
eth upon him, unlefle

he be reftrained by

Sect. 711, 71 34

aCtuall putting out or dif-
feifin. And in this cafe of
Littleton, when one coparce-
ner entreth into the whole;
and maketh a feoffement of
the whole, this devefteth
tlic frechold in law out
of the other coparcener.
Now fecing the entrie i
this cale of Littleton devetted
not the eftate of the othetr
parcener, 1if no further pro-
ceeding had beene, then it
1s to be demanded, that fee-
ing the feoffement doth worke
the wrong, and bec the
wrong cither a difleifin, or
in nature of an abatement,
how can the warrantie an-
nexed to that feoffeiment that

/

374

wrought the wrong be col-
laterall, or binde the youngeft
fitter for her part? To this
it 15 anfwered, that when
the one fifter cnireth into
the whole, the pofleffion be-
ing void, and maketh a feoffe-
ment 1n fee, this at {ubfe-
quent doth fo cxplaine the

afcun eftatute. fome ftatute.

Sect, 71 2.

AT ES ilque deman- RBUT hee that de-
de fee taile per mandeth fee tayle

Pl. Com. 543,
(5. Rep. 51, Poll 377, 2.)

difcender, ne ferra my difcender, thall not bee whole, that now by con-

ftruction of law, fhe was only
{eifed ot the whole, and this
feoffement can bee no differ-
fin, becaufe the other fifter
was never feifed; nor any
abatement, becaufc they both
made but onc heinre to the
anceftour, and one freehold
and inhcritance defcended to
them.  So as n judgement
of law the warrantie doth not
commence by diffeifin or by
abatement, and without quei-
tion her entric was no iutiy-
fion.

Tenant in tayle hath iffue
two daughters, and difconti-
nueth m fee, the youngedt
dificifeth the difcontinuee to
the ule of herfelfe and her
fiter, the difcontinuce ouft-
eth her, aguinit whom fhe
recovereth in an aflife, the
cldeft agrecth to the difleifin,

barred by lineall war-
rantie, unlefie hee hath
affets by difcent in fee
fimple by the fame an-
ceftour that made the
warrantie. But collate-
rall warrantie is a barre
to him that demandeth
fee,and alfo to him that
demandeth fee tayle
without any other dif-
cent of fee imple, ex-
cept 1n cales which are
reftrained by the fta-
tutes, and 1n other cafes
for certaine caules, as
fhall  be faid  here- as fhe may, asanil her aifker,

after. ( I) snd become joyntenant with
her.  And thus is the booke in the 21. Aflife [#] to be intended, the cafe being no other

*

n efleét s but 4. diffetfeth one to the ufe of hunlelie and £, B, ugrocth s by ehis he s
Joyntenant with A.
Et

(1) The obicrvations of Lord Vaughan on this Seltion and the comment upon it, deferve attentive perufil. See Vaugh, 375,

barre per hneal gar-
rantie, finon queé il ad
affets per difcent en fee
fimple per mefnelaun-~
cefter que fifp le gar-
ranty. Mescollateral
garrantie eft barre a
celuy que demanda fee,
et auxy aceluy que de-
granda feetale fans af-
cum auter difcent de fee
fimple, finon en cafes
qucux font refiraines
perles eftatutes, of ay-
ters cafes pur certaine
caufes, come ferra dit
€2 apres.

(Se&t 398, Pofl. 393 bi)

{u] nt. A, 11 10
(flul. ISL';)
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cie@ and aperation of wartanty, was the ftatute #r donss. An atrempt has been made in note 1, page 326, b and notes 1 and 2 to
page 327 00 to explain i whar manoer, and by what conftrudhion of law, eftates il denved theirongim from thae flatute. Jros ob-
vious, that il thewaranty of tenant in taily, without aflets, had been permitted to be a bar of the eflate taily it would have been in
the power of every tenantin til ro hove evaded that{tatare, and bovred his ilue. By a kind of mnalogy, therefore, to what the
legiflature had done in pafling the fat, ol Glaucetter, the pulges, intheir conftiufiion of the flivwe e donss, held, that the war
raney of rennntan ity wiathout aflets, thauld noebind hisHffue 5 but by the fameanalogy, and ro prevent the cireuity which would
arile il the iflue had been permitted 1o vecover the eftare from the alicnee, and the alience to recover the allets from the iflue, they
held, the iflue bound by warianty with wfllets == \Vith refpeét to thote in remainder or reverhon—itis to be obferved, that the fla-
tute de donis extends only to the alienatony of tenants in tal 5 the alicnauons, therefore, of tenants for Tife with waranty, remaincil
ny they did ot the commaon L, and therefore Lound all upon whom the warranty defeended, either swinh or without aflers, Neither did
the fatute de den’s vdlleain die alienations of tenant i tail, except (o M as they prevented the land deleending upon the iffue at b,
death, ovveverting o the donor for want of iue intails There ts nothie ot whael, cether duedthy or indieeltly, reltiuns the te-
et in tail froby bareing aremumder-man in rad, by his warranty defcendmg on hime - As to o remiinder-man in wl, theefore,
the {quﬁltinn ol waurrnnty 1n lrhutlilly_ the herr, renmined as it swas before the Ratute : ae barred hom both widh and wathour s,
This i Iid down and explained with great leawening and foree ol anrument by lord chiet juitice Vaughan, in his argument in Bolg
v, Morton. See his Repores, po36o. The eafe theve was,  that Williin Vefey devifed to John Veley, his eldel {ony and the [iciva

L - . n » ' ' ] + 4 . ' ' ' P ) -
nale dF Tis body 5 and for swant of fuch iffue, to Wi, Veley, another of his fons, and the hews male of his bodv ; and for want Zey 7. dovearor .

of {ueh Hlue, to his own vighe heiese Johny uponbis futher’s death, entered and died, leaving illue only two dauphiters: W,
tln'n entered and nliened will.'. warrnnty, e oo wil]lnllt i”iw. T]m l[lH.'“HII] Wilh, whulhur thie whpranty I‘L'hulrud I]Iu t|:111[',l1u‘:1:u
Lord elnefl jultice Vauphan was ol opinion, that the warrnnty, not beings accompanicd with aflcrs, would not have burred Tos own
ey in il i there Lutl heen any, or the two daughters, who claimed the reverfion, both iffues in il and the veverhones beingg
wotedled by the flute ofe desds ¢ but he admiteady thaeaf there had been any ieimedinte remander i ral, the waatiiny would
mve reburted sl who claimed under that remainder, novemainder in tnl not being vader the prore¢hion of the flutwte. The only
pomt before the court i this cale was, wpon the operation of  the warianey to vebut the reverhioners. Upon this the court wan di-
vided « the (hief juthice and jullice Archer woare Tor the demandant ;3 and juflice Wyld and joftice Arking, for the enant.—
The: next Aature which veflunined the operation of wavranty, waus o Heney 7. ¢l aas by which the woranty of the wife ol her
Buthand’s Tands, either with or without her fucceeding hutband, was hield 1o be voide  The Bl ttaeate which has been enaQed for
the puipofe of reftraining the operation of  waraney, s the 4 and ¢ Ann, chy 16, by which all wionandes of tenant of lite are de-
clared void v nnd all eolbteral warranties of any anceflor who has potan eflae of mheriimee in poflethony are declared void apamit
the hew,  Butthin fintore does not exeend 1o the ahenation of tenone in taidl m pofleiions The confequence 48, thar even ae this
day, i wrenane in il in poficflion ditcontinnes Tas eflate with warsty, g s a e with aflees o los iffue, and wibour aflets ro

thole in remainder.  Suppoling, therefore, the common cale of a linstation to the Bt and othe fons fuceetlively o tail male ; af the
fivik
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ibi 3. Capipyet - Of Warrantie, = Seék 714,

- a2 ‘i,',“;; Y “i‘ A Et nota, gue quant a celuy que demanda fee finple, &e¢. . In thefe two
: fﬁ. 10, E. 3.‘?: 1. | Seltions there are exprefled foure legall conclufions :

15. E. 3. Gar. 27. ago0.E. 3. Firft, that alineall warrantie doth binde the right of afee fimple, "

1bid. 39. 25. L. g. 50. . . Secondly, that a }ineall warrantic doth not binde the right of an eflatetaile, for that it}

27. E. 3. 83, 41. K. 3. Garr.16. L.g.ined by the ftatute of donis conditionalibus.

M hil » E- 1 C R . b ' I ] 1 1
1ch. 38 g: ‘oram [Rege . Thirdly,. that a lineall warranty and affets 15 a barre of the right in taile, and is not re

Abbot de Colchefter’s cafe, . . : !
45+ afl. 6. Pl. Com. 554. {trained (as hath beene {aid) by the faid act. ‘

19. E. 4. 10, Vid. Sett, 703.747.  Fourthly, that a collaterall warrantic made by acollaterall anceftor of the donee, doth
binde the right of an eftate tailc, albeit there be no affets; and the reafon thervof is upon
the ftatute of donis conditionaiibus, for that it is not made by the tenant in taile, &c, as the
lineall warraniie is. ' |

. To this may be added, that the warranty of the donee in taile, which is collaterall to the
denor, or to him in remainder, being heire to him, doth binde them without any aflets. Fop
though the alienation of the donee after iffue doth not barre the donor, which was the mif-
chiefe provided for by the alt, yet the warranty being collaterall doth barre both of thein 3
for the act reftraincth not that warrantyy but it remaincth at the common law, as Lis/eion
after-faith : and in like manner the warranty of the donee doth barre him in the remainder,

Fleta lib. . cagﬁs- Bricon 185 _Affets, (id eft) quod tantundem valet, fufficient by difcent.
4 E. 3. Garr. 63. 16.E. 3. Note, aflets requifite to make a lureall warranty a barre muft have fix qualities, Firft,

Afl, 4. 43.E.3.9. 7. H.6. 3. | : . .
§- 43 %33 S it muit be aflets (that 1s) of equall value or more at the ime of the difcent. Secondly, i

11. K. 4. z0. - . . -y e . . ,
(2. Roll. Abr.774, 775 ) muft be of difcent, and not by purchafe or gift. Thirdly, as Lirtleson here faith, it muft

be affets in fee finple, andnot in tatie, or for another man’s hite. Fourthly, 1t muft defeend
to him as heire to the fiunc anceftor that made the warranty, as Lirtleton alfo here faith.
Fifthly, 1t muft be of lands or tenements, or rents, or {ervices valuable, or other profits
|7 Fee ﬁ'm-!‘g;f%w-fé% ifluing out of lands or tenements, and not perfonall inheritances, as annuities; and the like,
(6. Rep. 56.) /) o3, 2 'ffﬂ::_ ;‘ZJ,‘,/ ixthly, it muft be in ftate or intereft, and not in ufc or right of actions or rigl;.ts of entry,
[a] g1. E. 3. Afl. 5. 13-01?'{ 3./ or they are no aflets until they be brought into poflefion. [#] But if a rent in fee fimple
Kecoverie '1“ ";“l‘; k‘?"; f__j“;“’ ' iffuing out of the land of the heire defeend unto him whereby it is extinet, yet this is affers,

fol. 1. Butler & Baker'scale. o 14 1o this purpofe hath in judgement of law a continuance.
[4] A {eigniory in fee almoigne 1s no aflets, becaufe it 1s not valuable; and therefore not

8. E. 3
6.E. 3
3

Ll

(Moor. g6. accord. Vaugh. 38a,
contra. See Vaug. 365.)

f; gj’:{f‘mi E;J;_JCM 7 to be extended ; and fo it fecmceth of afeigniory of homage and fealty.  But an advow{on
[¢] Fleta, lib, 2. cap. 65. .18 aflets, whercof [c] Fleta {arth 5 Item de ecclefiis que ad donationcm domini pertinent quot
Bruton fol.185. Extent.mancrile: goyp o gy, etubi, ct guantum valeat quae liber ccclefia per annum fecundum veram ipfins @ flima-
5+ H'* 7-37. 32 H. 6. 21, rionemy et pro marcdfolidus extendatur, ut fi ccclefia centum marcaswaleat pey annum, ad centum [l
33. £. 3. Garr, 102. dos extendatur advocatio per unnum. (1)And herewith agreeth Briteon, and others have reckon-

ed a flulling in the pound ; and Priwon addeth further, wmes fi la advosvjon duift ¢fire wendue,
adougnes ﬁ.‘r?" lereafonablie prive folongue le value en un an a cel extents  Yyhereinitis to be ohe«

ferved, that antiquitie did ever reckon by markes,

SG&. 713

JTE M, [ terre foit done a un A LSO, if land be given toa man;

bome et a les beires de fon and to the heires of his bodie
corps engendres, le quel premt begotten, who taketh wife, and
Jemne, et ont iffue fits enter eux, haveiflue a fon betweenethem,and
et le baron difcontinua le taile en the huiband difcontinues the taile
Sfee et devy, et puis la_feme relefla in fee and dieth, and after the wife
al diftontinuce en fee ove garran~ releafeth to the dilcontinuee in fee
26, &c. et moruft, et le garrantie with warrantie, &c.and dieth, and

difcendift @ le fits, ceo eft un col- the warranty deicends to the lon,
lateral garrantic. this 1s a collaterall warrantie.

HIS cafe ftandeth upon the fame reafon that divers other formerly put by our author
doe, viz. that becaule the heire claimeth only trom the {ather per formam doni, and
nothing from the wife, that therefore the warrantic of the wile is collaterall, and the war-
rantic made by any gnceftor male or female of the wife bindeth ; and here the warrantie de-

fcendeth afier the difeent of the right.
Seét.

(1) Bro. Affets per Difeent i1, contra,

P T A

fon, when in poflctlions leviesa fine, that is a difcontinuance of the remainders to the other fons; and by reafon of the wiarranty
contained in the concord, it is a bartothem, cven withour aflets, Tt is the fame if he exeeres a feoffmenr, and sccompanies it
with @ warrantys [t remning to obierve, that no wiarranty exrends to bar any eftate, cither m pullul]inn, ruvurﬁnn, or iemainder,
unlels before, or, at Jeaft, ot the time that the warranty is made, it is divefted or dhfplaced, See Seymour's cate, 1o Bep. g6~
Thele, it is prefumed, ave the general outlines of the doQtvine of warrnuty,  The 1eader will oblerve, Ly wli hag been Gud on
that fubje€t, that at common law, the operation of o warranty to rebut the heir could hold in po cale where the heir claimed the
eftate warranted from the anceflor IJ}' dul'CL'I‘It; f{}l', nt the COmMInNn IHW, wherever the ancefton hzul the in]lurilunuu, hic ::uuhl nlien It
from the iffues therefore the warranty, s to the purpofe of rebuttery was perfeéily inoperative.  The fiatutes have made no al-
teration in thefe refpedls, Had it been held thar the fatare e ddonds did not vefirain the eftet of the warranty to rebut the iffue, tins
principle would have been broken into, as the helr in that eale would have heen rebutted by lus anceitor’s warrnnty from an eftate
which he claimed to take from him by defeent 5 bue as the contrary conttruétion was yeceived, the winciple remning as it Jid a0 the
common law. The confequence s, that without affets the anceftor's warranty never did, and does not now hind the Deir s any
cnfe, except where he takes by purchafe 5 and that when he does take by purchinfe, it binds him, either with or without affots, n
every cale where the trmtrnrr has not been ennéted by flacwie. Upon enquiry it will be found, that the cofes where the operation of
witrranty fiill prevaits mre reduced to tway the firfly that by the conflru@lion of the fatute efe cdonis, the anceftor's warranty bhinds the
ITucs in tail wichaffets 3 the other, that, at common lnw, the wurranty of the ancellor, tenant in tail in potleilion, {ill conrinees 1
bay thoft in remninder without nfletss Tt 1o obiervable, that all warranties nre collaterad, fo fay us they wme extimceous to the ellate,
and by way ol comradiftinction to thofe rights, incidents, orqualitics, which by their nuure are inherent in, annexed to, or iftamg
out of the eflnte which tlu-y ncecomipiany, Inthis fenfe the word collatern! frequently vecurs fn our law books. 1'hu, 8, Repaor2re by
an ufe ar common Inw s fiid to be o truft or confidence, not ifluing out of fand, bue o thing collareral, nnnexed 1w privity 1o the
eftate,  In the fime fenfe it i ufed in the well known ditinftion between thole powers whiclnre fid 10 be reltingr to the Jand, and
mﬂnrrr*n/ POWCIE. ']1hll*i, whether the Wnl‘l'nlll}' defeemly ]itll:-l”}-’ QrF cnllnwrully, whther the eftate and the wa r.;my defcend {1om
the famo perfon or from different pedfons, and whether the warrauty b confidered oy to its operation of rehnting the hairy ov of cnns
tlin[; the alienee ta vouch the wiarrantor, it [H, in ity nature, collateral to the citate whiclf it HLEHI'I'II'HIHiU"i. I an foime eales iL b
the helr from clniming, and in athers it does not, it is only beenufe the Matate law has fuid, that in fome cales where by the coimn-

nton law it would have operated av a bar, it hall no longer have that operation ; und if, by the Muture de fonis, the wueranty of te-
nunt
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Sect. 714, ' \
M ES fi tenements foyent do- BUT if lands be given to the

. (9. Rep. 143, 2. Ant. 187, a.)
nes a le baron et a [z hufband and wife, and to the

Jeme, et a les betres de lour deux
corps engendres, queux ont ~§f-
Jue fits, et le baron difcontinua
le tatle et moruft, et puis la_feme
relefla ove garrantie et moruff,
cefi garrantie n'eft forfque unyli-
neal garrantie a le fits 5 car le fits
ne ferra barre en ceo cas de fuer
Jfor breve de formedon, finon que
i/ ad affets per difcent en fee
Simple per fa mere, pur ceo que

heiresof theirtwo bodies begotten,
who have iflue a {fon, and the huf-
band dif{continue the tatle and di-
eth, and after the wife releafe with
warrantie and dieth, thiswarrantie
is but a lineallwarrantie to thefon;
for the fonnethall not be barred in
this cafe to {ue hiswritof formedon,

‘unlefle that hee hath afiets by di-

{cent in fee fimple by his mother,
becaufe their 1ffue in the writ of

lour tffue en briefe de formedon formedon ought to convey to him

covient conveyer a luy le droit
come beire a fon pere et a_fa mere
de lour * deux corps engendres

the right as heire to his fathe{' and
mother of their two bodies begot-
ten per formam donz; and {o in.this

per forme del done ; et iffint en tiel cafe the warrantie of the father
cafe, le garrantic de le pere ef Je and the warrantie of the mother
garrantic de la mere ne font for/~ are but lineall warrantie to the
que lmeal garrantie al beire, Sc.  heire, &c.

HERE 1s a point worthy of obfervation, that albeit in this cafe the iffué in taile muft 25.E. 3. tit Gas. 73,
claime as heire of both their bodies, yet the warrantie of either of them is lineall to
the iffue ; and yer the iffue cannot clume as heire to either of them alone, but of both, (2. Roll. Abr. 741.
If lands be given to a man and to a woman unmarried, and the heires of their two bodies, Ant. 187. 3, Scé&, 260)
and they entermarrie, and are difleifed, and the hufband releafe with warrantie; the wife dicth,
the hufbaund dieth, albeit the donees did take by moities, yet the warrantic 1s lincall for the
whole, becaufe, as our author here faith, the iffue muft in a formedern convey to him rhe right
as heire to his father and his mother of their two bodics engendred ; and therefore itis colla-

tevall for no part.

Sect. 7135,

E T nota, que en chefiun cas AND note, that i everie cafe
ou bhomie demanda tenements where aman demandeth lands

en fee taile per briefe de for- in fee taile by writ of formedon, if
medon, f# afcun del iffue en Je any of the iflue in taile that hath
taile que avoit poffiffion, ou que pofleflion, or that hath not poflef-
w'avolt afcun  poffejron, fait un fion, make a warran tie, &ce. 1if hee
garrantie, Sc. fi celuy que fusft le which {ueth the writ of formedon
briefe de formedon puiffert per mightbyany poilibilitie, by matter
afcun poffibilitie, per matter que which might be en fait, convey to
puiffoit efire cn jart, conveyer a him, by I]il‘ll that nmfic the war=
luy, per my coluy que Jiff le gar- rantic per formam dons, this is a li-

ranire

& Adent notin Lo and M. nor Roh,

Sy i

nant il did not B the i0ue withoue affets, bue barved it with aflets, this is not from any pre-eftablifhed ditin€ion berween lineal
and colluteral wantanty, but hecaufe (he judges, upon the contlruébion of the flatute e dens, held the iQues in tail and the rever-
Loner fhould nat Lo deprived of the eftate by the !|111i11~.€1 mnd circuitous operation of warranty, when that ftatute had declared they
thould not be deprved ot i by the dived ahenationof common: Jaw conveyances.—"The chiet part of the oblervations oflered to the veader
Lo thas notey me vosnded on what wias God by Jond Vauehan i the argunient above referved to: he eoncludes ie by fuying, ¢ The
“doctring of the binding of Tinetl and colinteral warmnies, ov then not binding, s an extration out of men's brains and
“Ofpeculaions many Looes ol veins wlter the flntote e donrso—And b Latdeton (whote memory T mueh honour) had taken
it plaon way inrefodving Tos many excellent catos tnchis Cheper of Warranty, of fay g the warranty of the anceftor doth not bind
i thas caley beonud 1o cethomed by the lature of Glouceflor, on the tatne de wenrs 5 and it doth bind in this cale, ns at the
“Cocnmeen lnw, beeanle not retbaed by cuber fhature (For when he wrote there were no other fawates refhiaining warranties, there
O e atbead, o M) hicdedtrine ol sanannies bad been more clese and faristadlory than now it s, lming inrviciod under
b tooms ot el cnd collinoal 3 for et o teaeh s thie penuiie cctolution of mofl, if nor of all his cales 3 for no man's wag-
“renny deal by cn nor, dseftlvy siedoac pern becaato i s lineal or collaternl 3 for no flatute reftenins ony swananey under thofe
"o Donn bidvag, mor no fawe toforutes any wanaaty o thode tevms 5 bud thele e seftiaines by confequent only from the re-
“ ot of wiabasteces oinle by flanies.?” Vaupho pygo=Lord Hele voalfo reported o have faidy *C The true renfon of collnteral
ottaaty wis the fecwny of pardhaforsyand tar then encoupagrewient 5 oas alio, Tor the clablidimge and fescling the eftutes of {uch
“oanvere s by e, o defeont el 5 onod this wan the only feainny fueh poriens could hove o comman law, And beenufe the eflate
"ot fuch pofuts e i by title wre mueh tnvoured 1o Jasw, thete covenanes that were far Qeengrhening of them were fuvowed
" hhoate, And o dhole davsthere was no veed of lineal waroany I, however, the foree of that is raken aw ay by the ftntute of
Yoty and Conitont reens ey s not upon the fuppolition o seeomponae ey alue, and neser was within the Aature, but nlwiys as
" Ihlu,h LI aof 1t 1 itwere fu lnumlunud li_\' L'\:llll.*n: WUIdh " lf}nr.l l|1|-. |I.t.‘ I':IIJ. Wil iy luHI Hale'y u[lilHUIh 11 Iﬂlﬂl. c1d.
Tt
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rantie performe del done,* ceo effun  neall warrantie, and not collate-

lineal garrantie, et nemy collateral.

/

35. E. 3 Gﬂrn ?3.

Vagh.37) - JTEM, fi bome ad iffuc trois

fits, et 1l dona terrve al eigne
fits, @ aver et femer a luy et a
les beires de fon corps engendres,
et pur default de tiel iffue, le
remainder al mulnes fits, a luy
et a les betres de fon corps en-
gendres, et pur default de tiel if-
Sfue + del mulnes, le remainder al
puifne fits, et les beires de fon
corps engendres ; en ceft cas, i
Peigne T diftontinua le taile en fee,
et oblige luy et fos beyres a gar-
rantie, et moruft fans 1ffue, ceo
eff un collateral garrantie al
mulnes fits, et ferra barre a de-
maunder mefme la  terre per
force del remainder 5 pur ceo que
le remainder eft fon title, et fon
eigne frere eft collateral a cel
title, que commence per force del
remainder. En mefine le maner
ef}, fi le mulnes fits avoit mefme
la terre per force del remainder,
pur ceo que fon eigne frere ne fifl
afcun difcontinuance, nes moruft
Jans iffue de fon corps, ot puis ke
mulnes fait un difcontinuance ove
garrantie, . et moruft fans
iffue, ceo eft un collateral gar-
rantie a le puifne fits. Bt auxy

en ceft cafe, fi afcun de les dits fits

(8. Rep. 51.)

rall, °

F this fufficient hath beene faid before, fod nunguam nimis dicitur guod nungudm fatis dicis
' tur ; for it is a pontof gicat uie and confequence,

Sect.

710,

ALSO, if a man hath iffue three

fonnes, and giveth land to the
eldeft fonne, to have and to hold to
him and to the heires of his bodie
begotten, and for default of fuch
iffue, the remainder to the middle
fonne, to him and to the heires of
his bodie begotten, and for default
of fuch iffue of the middle fonne,
the remainder to the youngeft {on,
and to the heires of his bodie be-
gotten; in this cafe, if the eldeftdif-
continue the taile in fee, and binde
him and his heires towarrantie, and
dieth without ifiue, this 1s a colla-
terall warrantie to the middle fon,
and fhall be a bar to demand the
fame land by force of the remain-
der ; for that the remainder is his
title, and his elder brother is colla-
terall to this title, which com-
menceth by force of the remain-
der. In the fame manner itis, if the
middle fon hath the fame land by
force of the remainder, becaufe his
eldeft brother made no difcontinu-
ance, but died without iflue of his
bodie, and after the middle make
a difcontinuance with warrantie,
&c. and dieth without 1fiue, this
is a collaterall warrantie to the
youngeft fon. Andalfoin this cafe,

Joit dffesfie, et le pere que fift le if any of the {aid fonnes be diffeif-
done, &c. relefla a le diffeifor tout ed, and the father that made the

Jfon droit § ove garrantie, § ceo
eft un collateral garrantie a celuy
Jits fur que le garrantie difcendiff,

(Vaugh. 367. 377-) A A g
caufd qui {upra.

gift, &cc. releafeth to the diffeifor

all his right with warrantie, this is
a collaterall warrantie to that fon
upon whom the warrantie defcend-

eth, canfd qud [upra.

Scél.

O e, wlded L. and M, and Roh, A el mudnes not in Teand Monm Roh. Yoy added in Tooand NM.oand Rohe

& . added L. and M. and Rali. € &o.ooadded Loand M.oand Rob,



Lib. 3

ET {ic nota,

que ¢ft collateral a le title,
¥ ¢t ceo releafe ove garrante,
e, ceo eff un collateral gar-

anl1e.

Of Warrantie,

Sect. 717.

warrantie.

Sect, #1%, #18, 376

que lon bome AN D fo note, that where a

man that is collaterall to the
title, and releafeth this with war-
rantie, &c. this is a collaterall

ERE it appeareth, that it is not adjudged in law a collaterall warrantie, in vefpect of ¢ » , n.: S0l mog:
the blau}fif for the warrantie may Jhc gﬂllﬂtﬂl‘ﬂ”, albeit the bloud be lineall; and the 8. R. 2. Gar. o1, Vi- Sect. 7044
warrantie may be lineall, albeit the bloud be collaterall, as hath beene faid. But it 1s inlaw
deemed a collaterall warrantie, in refpedt that he that muketh the warrantie is collaterall ro
the title of him upon whom the warrantic doth fall ; as by the example which Liz/eton here
putteth, and by that which hath beene formerly faid, is manifeft.

JTEM, fi pier do-

na terre a fon
eigne fits, a aver et
tener a luy et a les
beires males de fon
corps engendres, e re~
matnder a fle fecond
fits, T, fil'eigne fits
alienaft en fee ovefjue

garrantie, Sc. et ad
iffue female, et mo-
ruff fans iffue male,
ceo n'efl pas collate-
rall garrantie al fe-
cond fits, *f car il ne
Jerra barre de fon ac-
1zon de formedon e
e remainder, pur ceo
gue le garrantie dif-
cendift al file del ergne
Jits, et nemy al [e-
cond fils: car chef-

cun garrantie  que
difeendift,  difcendft

@ celuy que eft beire
a luy que fift e gar-

rantie, per le common

/f:yi
* e added Looand M. and Rob.
(l) 33- E. 3 12,

Sect. 718.

AL S O, if a father
giveth land to his
eldeft fon, to have and
to hold to him and to
the heires males of his
body begotten; the re-
mainder to the fecond
{fonne; &c.1f the eldeft
fonne alieneth in fee
with warranty, &c.
and hath 1ffue female,
and dieth without iffue
male, this is no collate-
rall warranty to the fe-
cond {on; for he {hall
not bee barred of his
action of formedon in
the remainder, becaufe
the warranty defcend-
ed to the daughter' of
the elder fon, and not
to the fecond fonne:
for every warrantie
which defcends, de-
{cendeth to him that is
heire tohim who made
the warrantie, by the
common law.

ER E is rehearfed a
| maxime of the common
law, that every warrantie
doth defcend upon him that
1s heire to him that made the
warrantie, by the common
law, as by this example it ap-
peareth.

A celuy que eft beire
aluy que fiftle garrantie

per le common ley, &c.

Hercupon many things wor-
thy to be knowne are to be
underftood.

[a] Firft, thatif a man in- [4] 40. E. 3. 14
feoftcth another of an acre of
ground with warrantie, and
hath iflue two {ons, and dicth
{eifed of another acre of land,
of the nature of burrough (Mod. Rep. 6. 2. Cro. 218.)
Englifh; the fenffec is inplead-
ed, ulbeit thé warrantic de-

{cendeth onely upon the eldett
fonne, yet may he vouch them
both ; the onc as heire to the
warrantie, and the other as
hewre to the land ¢ for if he
fhould vouch the cldeft fon
only, then fhould he not have
the fruit of his warranty, viz.
a recoveric o value; the
youngeft {fon only he cannot
vouch, becaufe he 1s not heire
at the common law,upon whom
the warrantic defeendeth, (1)

[4] So 1t 15 of heires in [4] ee.E. 4. 10. 4. E. 3. 55.
gavelkind, the eldeft iay bee 27. Ho 6.9y 9. a1, E.3. Det, 7.
vouched as heire to the warp. (8 Rep. 8. b.)

Anty,

Vid. Se&, 3.6o3. 735+ 736,737
(Ant. 329. a. Crd, Eliz, 72.)

I car il ne ferra barye—ae luy federa, 1o and M. and Roh.

43 L 3019, 48 Afli gy 4 I, 5 21 B3, 960 21 B3 360 1, g 1, 60 HL 702, Hale's NSS,



[f] 49- Aﬂ: 4. f33. E, 3- 4 B
(Hob. 25.)

4] 32. E. 3. Vouch. g4,
35. H. 6. 33

PL. Com. 515.

(2. Cro. 218.)

[¢] 17. E. 2. tit. Recover in va-
Juc gz 1. E 3.12. 33. E- 3.
Judgm. 222, 14. I 3. ib. 100.
10. E. 3.52. 18. E. 3. 51.

Lib. 1. fol. gb. Shrileye’s cale,

/] g2. E. 3. Vouch. 94
vt Greene.

{Plowd. 11, a. Mauxel's Cafe.)

[¢] Vide Pl. Com. fol. 514-

(3. Rep. 5. 10, Rep. 35.

Dr. and diud. 41. o.

8. Rep.1o1.b. See Cro, Eliz.670.)

(4] 17. E. 3. 5. 20. E. 3.
Vouch. 129, g2.E. 3. Vouch.g4.
5 H. 7. 2.

(1] 11.H. 9, 12, 11.E. 3.
tit. Det. 7. Dy. 5. EL, 238,
(Muur. 74-)

[£] 11. H. 4, 12.

(2. Cro. 25. b. 218.

1. Sidert. 298, 272. 420,
Hob. 25 )

[7124. F 3. 30. 27.E.3. age 108,
38, L. 3. 20, 4. L., 3 .
47- 1. 8. Br. Nole, ¢, & 40.
¢ U Done & Renn, 61,

{Ant.17. boaa. b,
ve Rudl. Abr, 417,

3. Roll. A, by, 628.)

ot 1

Cap. r3. Of Warrantie. Sect. 719,

ranty, and the other fonnes in refpect of the inherttance defeended unto them. [¢] Andin
like fort, the heireat the common law, and the heire of the part of the mother, fhall bee
vouched : but the heire at the common law may be vouched alone in both thefe cafes, at
the cicctionof the tenant: e fic de fimilibus. [d)] In the fame manner it a2 man dieth feifed of
certaine lands in fee, huving tiue 2 fonne and a daughter by enc venter, and a fonne by an.
other, the eldeft fonne entreth and dieth, the land delcends to thee fifter ; tn this cafe the war-
rantie defcendeth on the fonne, and he muy be vouched as heire, and the fifter, as heire of
the land : in which and the other cafe of burrough Englifl, the fonne and heire by the com-
mon law having nothing by difcent, the whole lofle of thec recoverie in value lieth upon the
heires of the land, albeit they be no heiwres to the warranttz.  Then put the ¢afe that there
1s a warrantie paramount, Who fhall deraigne that warrantic ? and to whom fhall the re-
compence in valuc goe ?  Some have faid, that as chey are vouched together, fo fhall they
avouch over, and that the recompence 1n value thall enure accerding to the loflo ; and that
the efteét muft purfue the caufe, as arecoverie in value by a warrantie of the part of the mo.
ther fhall goe to the heire of the partof the mother, &c.

Somc others hold, that it is aguinit the maxime of law, that they that are not heires to the
warrantie fhould joyne in voucher, or to take benefit of the warrantic which defeended not
to them ; but that the heire at the common law, to whom the warruntie defeended, thall de-
raigne the warrantic, and recover in value; and that this doth ftand with the rule of the
common law, |

Others hold the contrarie, and that this fhould be both againft the rule of law, and againtt
reafon alfo; for by the rule of law [¢] the vouchee thall never fue to have execution in va-
luc, untill execution be fued againft him.  But in this cafe cxccution can never be {ued
againit the hetre at the common law, therefore he cannot fue to have execution over in value.
Sceondly, it fhould be againtt reafon, that the heire at the common law thould have feruy
luerum, and the {peciall heires tosum damnum. 1 finde in our bookes, [ /] that this reafon is
yeelded, thar the {peciall here thould not be vouched only; for (fay they) if the fpeciall
heires fhould be vouched only, then could not they deraigne the warrantie over 3 which
fhould be mifchievous, that they fhould lofe the benefit of the warruntie, if they fhould be
vouched only. Butif the heire at the common law were vouched wich them, (as by the law
he ought) all might be faved ; and therefore ftudie well this point how it may he done.

(2] If tenant in generall taile be, and a common recoveric is had againft him and his
wite, where his wife hath nothing, and they vouch, and have julgement to recover in value,
tenant in taile dicth, and the wite furviveth ; for that the iffue in taile had the whole lotle,
the recompence {hall enure wholly to him ; and the wife, albeit the was partie to the judge-
ment, {hall have nothing in the recompence, forthat fhe lofeth nothing.,

(4] 1f the baftard cizne cater and take the profits, he thall be vouched only, and not the
liza.ﬂihlrd and themulier ; becaufe the baftard is in appearance heire, and fhall not difable bim-

elte.

{1 If aman be feifed of lands in gavelkinde, and hath iffee three fonnes, and by obliga-
tion bindeth himfelfe and his heires and dicth, an aéion of debt fhall be maintainable againft
all the three funnes, for the heire 18 not chargeable unlefle he hath lands by difcent.

[4] So if a man be feifed of land on the part of his mother, and binde himfclfe and his
heires by obligation, and dicth,' an a&tion of debt fhall lie againft the heire on the part of
thie mother, without naming of the heire at the common law. And fo note a diverfitic be-
tweene i perfonall Iten of a bond, and a reall lien of a warrantie,

Sect. 710.
ERE it appearcth, that & NO Tﬂ,ﬁft’f"?‘e NOTE, if land bee

{/] whenfoever the an- ) .
ceftor taketh any eftate of ‘/5'913‘ done @ un givén to a man,

freehold, a limitation at- fomey of a Jes beires and to the heirs males

ter 111 the fiime conveyance . .
to any of his lu:ircszr are males dc’/bﬂ corps en- of his bodie begOttc”:

wards ot limitutiun, and gemfn’.r, Efﬁh‘}“ cﬂjﬂu/t ﬂnd for df:fa{]]t (}f- ﬁlch
not of purchafe, albeit w ", 2 g o T . at

words it be limited by way of 96 tiel tffue, le remain- iflue, the remainder
remainder ; (1) and theretore der ent a ./EJ bewres thercof to his herres

here the remainder, to the Jemales ae fon corps females of his body
hetres  females,  vefteth  n e - . fter th
the tenant in tatle himfelle, €X2JER4rES, el P”” /e bchLtCIl, and after the

donee

* Nota—Ttem, T..oand M. and Roh,

(1) Inalote very ditinguithed publication it is obferved, that *“ where theve isa gift to A and his heivs for ever, or to A and
‘“ the bieirs of his body begotten, the firtt words (10 4.) create an eftare for hife 3 the latter (eo his hars, or the heivs of his body)
“ create a remainder in tee, orin ail, which the law, to prevent an abeyance, relfers to and velts in the anceftor lumfelf, who s
“thus tenant for Lle, with s immediate remainder in fee or inmil; and then by die conpunélion of the two eflates, or the nwerger
*“of the lefs inthe greater, he becomes tenaat in fee, ovtenant w vail in potleflion.'” Sce fir Hme Blackflane’s argument in the cafe ol
Peerin v Blake, publithed by My, Hargrave among his Treaéls, {ol. 500, Thiv ggpofition of the exprefiion in quettion he wlter-
wards applics, with grear abiizy, in his invethigation ol the rule in Shelley’s cafe. He lays it down s the great fundamental maxim
upon which the conttrudtion of every devife mufl depend, thae the intention of the weitator thall be fully and punélually oblerveds
fo faras the fimme is confiftent with the eablithed roles of Tavw, and no farthers e makes o dittinenion between thole rales ol Law

which wie to be confidered as the fundamental rules of the property of this Kingdon, and are therefore of that eflentsd, permanent
and fubftantinl kind, which cinnot be exceeded or trnndgredled by any intenvon of a teBarory hlowever cleatly or mamfeltly ox-
prefled 5 and thote vales of n more arbstrary, tochnical, and artiionl Kind, which the meention of a tettator mav conuoul, UL‘ then
fuppoles that there is a thind elafs of vudesy of bl more fexible natuie. Awmangg the rules of the Bl elafs he reckons thele @ that
every tennnt in fee imple, o fee tiily thall huve the power of alienating iy eftates, by the fevernl modes adapred o thew yes
{pedtive intercits } thut no tlill|mﬁtluu thall Dbe uliuwur.l, wihuclh in ity cHniL't]llL‘llL‘u leads 1o g |u*r]1ull|ity; that linds Thall defeend 1o IIIF
eldeit fon or brather alone, ovtoull the davughters or Giters i parerfhope Among the rules of the fecond clafs he reclons thole
rules of interpretation by whicly the courts invariably conttrue puenculac modes of exprethion to denore a panticular intntion i the
teflitore Thusy fays hey i 0 mim devifes his luod, beingr freehold, ro unuther geocrally, withour fpeaityime the duration ol L
¢iture, the counts confider it as evidence thar he intended the devitie thoull e anly tenant for life s bue ol he devifes, tin hike maone,
a charttel intereily the courrs confider it to be evidence of his intention thit the devilee thould have the wotal property. Among the
rules of the third clatv he reckoms the rule in Shelley's enfes Having adnnrted chae the fecond and thivd clals of yulesaliow ot ex-
ceptions, when it nppenrs to be the reftator's intention that the aperatton of hin devide thould be dilferene from that which the legnl
operation of the words in whicli it is penned would be, he adds, dhat this intention ihall nothave this elled, unlefs it is manifeftand
cettain g fo thut it s intention thut bis words fhould gperate coniin y 1o their teehnaeal and Teggal mport, docs not appeia by exprels
words, orby necellagy implication, the legat operation of the words mudl tabe clledls He applis this vule to the cafe of Perrn v,

Bluke, Jleargues, that it dous notappenr by any evidence that the tettator intended his words fhonld not have thei legal :qwruluull :
10
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le- Qe

donee en le taile fait

feoffment en_fee ovef-

que garrantie accor-
dant, et ad iffue fits
et file - et . moruft,
cel garrantie neft
Jorfque lineal gar-

rantie a le fits a de-

maunder per briefe

e b,

donee in tayle maketh

a feoffement in : fee
with warfanti¢ dccor-
dingly, and hath iffue
a fon and a daughter
and dieth, this warran-
tie 1s but a lineall war-
rantie to the fonne to
demand by a writ of

de formedon en le jformedon in the dif-
difcender; ef auxy i/ cender; and alfo it

neft forfque lineall a
le file, a demaunder
mefme la terre per
briefe de formedon
en le remainder, é—
non * frere deviaft
Jans iffue male, pur
ceo que el claime come
bhetre  female de la

corps fon pere engen-
dres. Mes en ceff

cas, /i fon frere en [a
vie releafaft al difcon-
tinuee, e, gve gar-
rantie, {Sc. et puis
moryft fauns iffue, ceo
eft un collateral gar-
rantie a le file, pur
ceo que el ne port con-
veyer a luy le droit
que el ad per force
de le remaynder per
afcun meane de dif-
cent per fon frere,
I pur ceo Jquele frere
eft collateral a le tatle
Ja joer, et pur ceo
Joun garrantie eft col-
jﬂft'?‘ﬂ/, @C-

1s but lineall to the
daughter, to demand
the fame land by writ
of formedon in the re-
maynder, wunl/fe the
bm{her diet%thout
iffue male, becaufe thee
claimeth as heire fe-
male of the bodie of
her father ingendred.
But in this cafe, 1f
her brother in his life
releafe to the difcon-
tinuee, &c. with war-
rantie, &e. and after
dieth without iffue, this
1s a collaterall warran-
ty to the daughter,
becaufe f{hee cannot
convey to her the right
which fhee hath by
force of the remainder
by any meanes of dif-
cent by her brother,
for that the brother is
collateral to the title
of his fifter, and there-
fore his warranty 1s
collaterall, &c,

Of Warrantie.
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- oy f = h:h.'- Jh'. '-\L.i-rlr -

knowne, that for learning
fake, and to find out the rea-
fon of the law, thefe limita-

tions to the heires males of

the bodie, and after to the

‘heires females “of "the bodie

may be put : but it is dan-
gerous to ufe them in eon-
veyances, for great incons
veniencles may arife ther-
upon; for if fuch a tenant
in tayle hath iflue divers
fons, and they have iffue di-
vers daughters, and likewife
if tenant in tayle hath iflue
divers daughters, and cach
of them hath iflue {onnes,
none of the daughters of
the fons, nor the fonnes of
the daughters, fhall ever in-
hérite to either of the {aid
eftates tayle : and {o 1tis of
the iffues of the iffues, for
that (as hath beene faid) the
iflues inheritable muft make
their claime eyther onely by
males, or onely by {emales,
fo as the females of the
males, or malcs of the fe-
males, are wholly excluded
to bee inheritable to eyther
of the fud eftates tayle : but
where the firft limitation
18 to the heires males, let
the himitation be, for de-
fault of fuch iflue, to the
heires of the bodie of the
donee, and then il the if-
fues, be they females of
males, or males of feimales,
arc imheritable.

If a man give lands to a
man, to have and to hold
to him and the heires males
of his bodie, snd to him and
to the heires females of his
bodic, the eftute to the heires
females 15 in remaynder,
and the daughters {hall not
inherite any part, fo long as
there 13 1flue male ;3 for the
eftate to the heires males 1s
firft imited, and {hall Le fir(t
ferved : and 1t 13 as much
to {ay, and after to the heires
females, and males 1n con-
firncuon of laware to be pre-
ferred,

Seét.
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1. H. 6. 4. 1. H. 6. 12, 14,
28. H. 6. Devif. 18. Statham,
Devife. Pl. Com. 414.

20.H. 6. 43. Vid. Litt. ca. Taile,
Seél. 24. 37. H. 8. Br. done &
rem. 61. & tit, nofme 1. & 40.

(Aat, 25. 2. b.)

(Vaugh.368.g. 376. Ant, 374. 2:)

¥ foron=—fi fon, Lo and M. Roli, Pinfon, Redman, and MSS. This veading, which matcrially altérs the funfe of the above pafface
of [ittlcton, was much relied on by lord Vauehan as above citeds and is alto accordingly confirmed by ﬂd_lt- 1577, by R. Touel;
1594, by C. Yethweirt; and by thar of 1639,  ltis however obfervable, that the rext fiood as above in the hl]’i cdition of Coke upoun
Littdeton 1628, and in all the cditions to the gth inclufive. et added Lo and ML oand Roh. t que uot in Lo and M por Rob,

he fiys, the quedtion is not wlicther the tefator intended the anceflor hould v fhonld not have a power of aliennting the lands devifed
to himy or fhould have only an cltate for his life.  He admits it to be elear, that he intended the anceftor thould not have a power of
ulicnating the lands, nand that he fhould tike only an ctate for his life : bur the real quettion, he fays, is, how the heivs were intendedd
to take, whether as defeendants o purchaferss I the teftatois intended they fhould take as purchifers, the anceltor remained 1enui
for life 5 if he meant they thould ke by defcent, ov had formed no intention ubowt the matter, then, fays he, by operation and con-
fequence of lnw the {nheritance iy vefted in the anceflors He fays, that in the cait of Perrin and Blake, it s neither clearly expreed
nor manifeftly to be jimplied from any pait of the teftator’s willy that he intended the heirs thould take s purchafers : he thaiclore
conchuedes, that the wnn\u i quefiion fhould be conlliued according to their lepal operation 3 und conftguently, that in conformity to
the rule laid down in Shelley’s eaft, they thould opere not ns wordu of puschait, but ns words of defeent, und the ancellor thereluore
talee an eflate in il =N Tho grave, in his oblervations concerning the rule i Shelley's cale, remarks, that thofe whao wifh o avold
the rule avow, thatthey conlder it ng fubordinate to the intention of the teftatory as a rule of interpretation, ns merely a teehnical con-
flruion of words, which vields ro the intention whenever they are oppofed to cach othery that as foon na l|ll=}"t|lfcm'l:l‘ that it is not
the teftator's intention thar the fivft taker thould have n power of burring the entail to i heis, they think the victory over the rule iy
complete.  On the other hand, thofe who wifh to Tupport the vule infit, thar it is v rule of intevpretation, cablithed on deerees of the
molt authoriturive decifions, which cannot be deperted from without levelling the great fand mirksy by _whu:_h the titles to real pro-
perty are afcertuined, and clablithing in their room a monftrous lantude of uncertwin and arbitravy conftructions  He fnys, he finds
fomething toapprovey and foinething ro condemn on bath fides of thefe difsordant comiments upon the rule  and that in both there i
onc commonerrore . To the oppondnts of the rule be admity, that where the rule would difappoint o Jawlul inention fufliciently ex-
prefled, it oupht not to he ut]'ul'tml_ Iut he atks, whether the intention is lawluli - Tha rule, ns e conliders ity is n conclulion of | w
Upon cevtain principles—I{o ublvlute, a6 not to have any thing to fay to the intention, If theft premifes veally belong to the cafe 5 nnd
thete pramifes, he infifts, nee am intention by heivs of the body, or ather words of mheritanee, to comprehend the whole ling of heirs
to the tenant for life, nnd {o to bwld o fuceeflion upon his preceding eftute of freehold. "This hulnF (v, IF 1 fur:h enfes the word Jeirs
16wl in that its loege nnd proper fenfe, icis o contradiélion to the rale, to intend that the remainder to the heien thall operate by
chafey and fueli Intent iv not Inwlul § fo that it is incumbent on thafe who oppoft this application uf‘thu rule, to thew, that the uiuui
Aedrs in ufed Inn qualilied fenle, and ntended merely to deferibe certtin perfons, whoy at the death of the tenant for hife, may unfiser

that defeviption, und to give o fuceefiion of helrs to them ¢ this beime thewn, the rule, he fiys, no Jonger applices But nothing Ilul'-
g G thae
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(9. Rep. 127.)

(Plowd. 403.a.)

a1. H: 6. F.33. L.6 F 42.b.
ir Anthony Mildmaye's calz.

(1. Rep. 84.)

[#] 2. L. 4. £, t1. in Aflion

{ur le cale,

Of Wirrantie:

Seét, 720:

JTEM, jeo ay oye dire; que en

temps Je roy Richard fe fe-
vond, il y fuit un juftice del cons-
moni banke, demurrant en Kent,
appel Richel, que avoit iffue di-
Vers fits, et fom entent fuit, que
[fon eigne fits averoit certaine ters

res ef tenements a luy; et a les

heires de fon corps engendres 5 et
pur default d’iffue, le remainder ¢
Je fecond fits, &c. et iffint a le
tierce fits, &c. et pur ceo que il
vorle que nul de fes fits alenerott;
ou ferroif garrantie pur barrer ou
leder les auters queux ferront en
le remainder, &c. il fift faire tiel
sndenture a trel effed?, ceflgfca-
voir, que les terres et fenements

Jueront dones a_fon eigne fits [ur

tiel condition, que fi leigne fits
aliena en fee, ou en fee taile, Sc.
ou_f7 afcun de fes fits alienaft, Sc.

que adonque lour eftate ceffera et

Jerroit void; et que adonque mef>

mes les terres et tenements tmme=
diate remaindront a le fecond fits,
et a les heires de fon corps engen-

ALSO, Ihive heard fay, that in
" the time of king Richard the
{econd, thére was a juftice of the
common plice, dwelling in Kexny,
called Riche/, who had iflue divers
fonnes; and his intent was, that his
eldeft fohne fhould have certaine
lands and teriements to him, and to
the heires of his bodie begotten ;
and for default of iffue; the remain-
der to thefecond {onne,; &c.and fo to
the third fonbe; &c. and becaufe he
would that none of his fons thould
alien; o make warrantie to bar or
hurt the others that fhould be in
the remaindér, &c. he caufeth an
indenturé to be made to this effe&,
viz. that the lands and tenements
were given to his eldeft fon upon
{fuch econdition, that if the eldeft
fon alien in fee, or in fee taile, &c.
or if any of his fons alien, &c. that
then their eftate fhould ceafe and be
void; and that then the {ame lands
and tenements immediately fthould
remain to the fecond fon; and to
the heires of his body begotten, ef

dres, * et fic ultra, /e remainder fic ultra, the remainder to his other
as auters de fes fits, et livery de fonnes, and livery of feifin was

Jeifin fuit fait accordant.

made accordingly.

EO ay oye dire, &&¢. Thofe things that one hath by credible hearefay, by the
- example of our anthor; are worthy of obfervation. 'This invention, devifed by juitice
Rickel 1n the reigne of king Ricbard the fecond, who was an Irifhman borne, and the like by
Thirning, chiefe-juftice in the reigne of Heury the fourth, were both full of impertections ; for
Nibil fimul inventum efl et perfeclumy and Sape viatorem nova non vetus orbita fallit ; and therc-
fore new inventions in affurances are dangerouss  And hereby it may appeare, that it 1s not

fafe for any man (be he never {o leatned)

to be of counfell with himfelfe 1n his owne caf,

but to take advice of other gteat and learned men.
Non profunt dominis quee profunt omnibus, artes.

And the reafon hereof is, iu fuo quifyue negotio bebetior offy quam in alieno.
(#] And the fame judge, in his owne name; &c. brought an aétion upon his cafe againft

others, and obtained a verdié, fo as the right of the caufe was wried onhis fide ; yet for that

upon his owne fhewing in his count the athion did not lye, ex afinfu omuinum gufliciariorum
precter guerentem Richely judgement was given againft him: but let us now leave this judge

for example to others, and let ug return to ourauthors

Sodt.

® oo fur mefme condition, feilivet, que fi le fecond fits dlienafl, &ye. ne adongiees for eflal ceffera, et que ddonques mefmes les berres
i tenements remaindront alticrce fitsy el ales heires de fon corps enpendresy added Lo and M, and Roh,

than its appearing, that by the heits of the body or heirs general, the whole line and fucceflion of hcirs to the tenant for life, or, m
other words, the whole of his inherituble blood was not meant, can déliver the cafe from the rule.  He fuys, that the genuine vule
Shelley’s caley is part of an ancient policy of the lnw to guard againft the creation of cltutes of inhentance, with quialities, incidentsy
or reftri€tions, farcign to their nature,  Thus it is one of the properties of an cftate in fee fimple, that it may bealicnated by the party
fuifed, fothat a condition nat to alien is void at luw. Thus curtely und dower me incidents to eftates of inheritance, and infepiiably
annexed to them 3 that thefe known examples of incidents, infeparable from inheritance, lend 1o difcovery of a lToundation for the
rile, which in o moment rendory it paramount to, and independent of private intention,  Je is one branch of p{lliG}‘ of law, ﬂllﬂl’fﬂ‘l
to prevent nnnuuin{( to n reul defgent the gualities and properties of o purchale, and {0 i caleulnted 1o render impoflible the ercation
of an amphibious {pecies of inheritance 5 that is, nn eftate of freehold, with a per wtual fuccetlion to heirs, without tho etheyr properties
of inhoritarmee 3 in other words, anduheritunce inthe Geft anceftol, with the privilege of velting in the heirs by purchale Lhe I'Llcﬂui:[ltl‘l'
of one to anothery without the legnd eflefs of a defeent, 1 campound of defeent, und purehalie.~8Such a commixtne would, he fays,
have put an end taall thofe Hnes of difelnéllon by which we o eahly and curm}nly diferiminante inheritances from mee eftates of fiee-
hold,  Tr would have been ¢ continual {ource of fruud upon feudnl tenure, When the heir came into the ienure by defeent, the Joid
was entitled ro thote reand fruits of milteury tenure, wardhip and maveiage s but of Jie ook by purchnie, only the trilling ack now-
ledjzment of relief wus due to the lord,  JF the hele wore allowed to (ucceed by purulmli:, it would defeat the fpecialty credirors
of the anceftor 3 it would Have (ufpended all nQions for the inheritneee of lnudc CTF private intention hid been permitted toannex to
veal helrthipthe eontradiélion of wking by purchafe, what principle ol our Jaw would have rainaied to velift finipping the title by fue

cellion of all tha othier effeftsand confequences legully approprinted to icd Why muglie i nor have given 1o l:urrhul'u the qualitics ol
defeent ? 1o is n pofitive rule of our law, that & man cannat rife o fue Guple to his own vight heirs s purchaters, cicher by el con-
vevunce, or by conveyanoce to ufes, By this it ls meant, thet where the anceftor wills thavar his deatds s Lieres thall, by gift ﬁ:mll hn,
come to that very inheritnnee which the lnw of defeent and fuccetlion throws upon themy i i conflivwd w4 vain and frustiels atrempt
to give that to the heir which the law vefts in them. ¢ wnounts to o fruhil:il.inn upen the sneettor agatuit naling his ews pu

chufers, by giving at hin death what the lsw confers withoue his uid,  Bue this sulo applice only ta the uéls of the unceltor; l'; WH
! thcter



Lib. 3

TVJES il femble per

reafoh, que fouts
2,1 remainders . en.
la forme avantdit
Jont wvoides et de nul
value, et ceo pur
trois caufes. Un caufe
¢ft, pur ceo que chef-
cun reimathder  que
cominence per un fait,
% covient que de re-
mainder foit en luy a
que le remainder eft
‘tayle  per ' force de
-efme le fait, avant
Liverie de feifin  off
fait a luy que ave-
‘ra le franktenement ;
car en tiel cafe le nef-
farice et le eftre de Je
remainder eft per le
hvery de fetfm a céluy
gue avera le frank-
pencment, et.ttel re-
mainder te. fuit al fe-
cond fits al ‘temps
de livéry de feifin
en le cas avantdi,

&e.

Of ‘Warratitie.

Se&t. 721 858

Sed, 7ai.

PUT it feemeth by
B reafon, that all

{fuch remainders in the

forme aforefaid are
void and of no value,
and .. that for three
caufes. One caufeis,
for that every remain-
der which beginneth
byadeed, it behooveth
that the remainder
be in ‘him to whom
the réemainder -1s en-

tailed by force of the

fame deed; before the

livery of feifin is made
to him which (hal

have the freechold § for

in {uch cafe the grow-
ing and ' the being
of the remainder is by
the livéry of feifin to

him that fhall have-

the freehold,; and {uch
remainder was not to
the {fecond {onne at the
time of the livery of
feifin 1n the cafe afore-

{aid, &c.

ER E our aithour i3

of opinion, that thefe
remainders in the forme afore-
{faid, are void and of no va-
lue for three caufes.

Un caufe eff, $ec.
Here hee fetteth downe a rule
concerning remainders, viz.
every remainder which com-
menceth by a deed ought to
velt in him to whom 1t is li-
mitted, when livery of feifin
1s {made to him that hath the
particular eftate,

Firft, Littleton {aith by
deed, {#] becaufe if lands
bee granted and rendred by
fine for life, the remainder
1 talle, the remainder in fee,
none of thefe remainders are
in them in the remainder, uri-
till the particular eftate be
executed.

Sccondly, that the remain-
der bee in him, &c. at the
time of the livery. This 1s re-
gularly true, but yet it hath
divers exceptions, Firft, un-
lefle the perfon that 1s to take
the remainder be not in rerum
naturd ; [o0] as if a leafe for
life be made, the remainder
to the right heires of /. &.
Z. §. being then alive, 1t {uf-
ficeth that the inheritance
pafieth Erefcntly out of the
leflour, but cannot velf in the
heire of 7. §. for that hiving
his father he is not in reram
naturd, for non off beeres wi-
wentis s fo as the remainder

1s good upon this contingent, viz, if 1. §. die during the life of the leflee.
- [p1 And fo 1t is if a man make a leafe for life to 4. B.and C. and if B, furvive C. then the
remainder to 8. and his heires, Here is another exception out of the fuid rule ; for dlbeit the
perfon be certaine, yet inafmuch as it depends upon the dying of B. before C. the remain-
. der cannot veftin-C. prefently,  And the reafon of both thefe cafes in effect 1s, becaufe the
remainder 1s to commence upon limitation of time, viz. upon the poflibilitic of the death of
one man hefore another, which is a cammon poflibilitie.
A mah létteth Linds for life upon condition to have fee, and warranteth the land 72 formd
pracdidlds afterward the leflee performeth the condition whereby the leffee: hath feey, the (8. Rep. 73.)
warranty {hall extend and inereafe according to the ftate, And fo it is in that cafc if the lef-
{for had died before the performance of the conditionj the warrantie fhall rife and increafe
according to the eftate, and yet the leflor himfelfe wus never bound to the warrantie, butit (Hob. 13% 131.)

hath rclation from the firft hivery.,

And by this it appeaveth that a warranty being 2 cove-

nant reall exdeutory, uuljy extend to an eftate in futwro, having an eftate, whercupon 1t may

worke in the beginning.

But if a man grant a felguioric for yeares upon condicion to have fee

with

(Plowd. 25. 2. 34. 2.
2. Cro. 360.)

En] 7. R. 2. Scire facias,
Ant. 354. b.}

(Cro. Eliz, 360.)

(2. Roll. Abr. 419.)

[¢] 32. H. 6. tit. Feoffmcnts &

Faus, gg9. %7.E. 3. 87.

11. R, 2. Detinue, 46.

.M. 7 13. 12.H. 5. 27.

12.E.4.2. 21 Ho7o11e fg goeem, 5527
7e H 4.23. 11.H. 3, 74.

18.H. 8. 3. 27. H. 8. 4e.

38. E. 3. 26. go. AflL 47.

6. R. 2. qu. Jur. clam. 2o,

(i. Rep. 04.)

[{)] Pl. Com. Cnlthirﬂ's cafe,
fol. n 5. 29,

(3- Rep. 20, 2, Rep. 57, a. b.)

e ————
therefore requifite to have alike barrier as 1o aéls between perfons not franding in that relation towards each other. This is effe@ed
by the rule in Shelley’s eafes “Thus explained, fays he, the rule in Shelley’s cafe ean no longer be tregted as a medium fordifcovering
the eeftator's intention, The ordinary rules for the interpretation of deeds fhould be firft reforied to. When it is once fettled thit
the donor or teltator has ufed words of inheritante, according to their legal import 3 has applicd them intentionally to comprize the
whole ling of Peirs o the tenant for life ; has made him the terminus, by veference to whom the fuccefMon is to he regulated 3 then
the rule bt Shelley’s eafe applics, and the heir thall not take by purchafe, Bue if it thall be decided thar the tefiator or donor d'id not
wmend to involve the whole Tine of heirs to the tenane for lifey did not mean to ingraft a fuccellion on his eftate, and to make him the
nnceltor or tenminns 3 but infiend of this, inrended to uft the ward heira in a limited, refiviétive, and qudlified fenfe; intended to poine
at that individual peylon who lhould be the heirat the momentof the ancefior's deteaft; intended togrive a diftin€ cfiute of frechold
to fuch fingle heiry, and to make hjs o her eftate of frechold the ground-waork of a fuccetlion of heirs j to conftrue him or her the
ancefior, terminug, britack, forthe fuceetiion to takeits courfe from i—in every ont of thele cafes, the premifes nre wanting upon
which thesale in Shelley's cule interpoles its authority, and the rule therefore becomes extraneous matter«—DPrevioufly to M:, Har-
praves publicivon, the vule in quettion had been difeulled, with infinite learning and abilicy, by My, Fearve, in his Eilay on Con-
tingent Rewinders. Lo this juftly eplebrated work, Moy, Fearne oblerves, that the rule in Shelley's eafe 19 fuppoled to rmvu been
veipnally mroduced o prevent fraudy apon the tenure 3 and thar if fuch o limimtion had been conftrued u contingent remainder

the ancelior might, in many cafes, huve detbroyed it for his own beaeflit+ i not, he might have ler itvemain to his heivs in gs benee
Heial manner nsif ic had deteended to hing, ar the fime rime thae the lord would hive been deprived of thole frults of the tenure

which would have neerued to himupon s defeent,  Hethen minutely and decarately exnmines all the cafes upon the fubjcdl, whirl:
il:mu.l come betore the courte of Tiw aad equity, undinvettigates very fully the principles upon which they were determined, He fays,
e that iy the cade of Perrin and Ululcu, ‘Lhu quuhlun 18 1L x‘vhuthur the \\'L’fl‘{lu, /H'f‘!'-l_ ﬁ*f‘ {1t ffﬂrfl'. Ny not, under certain circm'n-

‘ “:lllt‘l'ﬂ, rl.!l'l HII*:.L‘H.IIH worde 'LI'F ]HIITlH“U | bt Wllﬂtl]ut" thofe W{JI'I:IH, ﬂillllilllj; [lﬂl'hl"'-l, Illllﬂllﬂllilﬂlll; il lllluxphlinu[l, nnd J‘I'Eﬂﬂdﬂd
“ by a hmitation of the legal frechold to theancoltor in the fime willy, have ever heen confivued as words of purchafe,””  To this he
'I‘nphn*-: *that not oneof the cufeay 0itl thae of Pereln and Bluke, cin (nirly be urged i fupport of an aflirmutive nnlwer to that
Cquettion Mt The thiee verymaterly performances veferred to in this note, will wake the veader fully acquainted with the renerml
mel s of the atifu 1m IIIIHH iull, andd of the fevern] ]lr}inlu nflugnl ]l:ﬂl‘llil!!_!, Upon the dilcuthon of wlieh i either imnwtlinrcl 'or lncittuml[y
deponda Butusthe fubjettw necellurily of o very abtrufe nad intricae nature, and the argmments vied i ﬁl]‘! ort of the diflerent Opt-
mens udpedling b e neceflavily compheated and iperwoven with onemother, the {ollowing dieniminaion uIthu loadingz poines upon
Whi b thu decition ol the eale mul ul[iumtcl_u turn, will, perhiapy, be ufeful oo thote who with fo obtan anaceurary k"U\:L'll-'Llj?U ol the
dodtiimw iy edifputae— Lo Leet us et fuppole, thae alterw duvite toa man fou hite, and a fublvquent devide tothe hebi of his budy, the tefintor

i1
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Sect. 722,

with a warranty & formé predi@d, and after the condition is performed, this fhall not extend

to the fee, becaufc the firft eftate was but for yeares, which was notcapable of 3 warranty,

And fo it is, if 2 man make a leafe for yeaves, the remainder 1n fee, and warrant the land 7r

formd preedi@dy he in the remainder tannot take benefit of the warranty, becaufe he is not

partie to the deed ; and immediately he cannot take, if he were partie to the deed, becaufe

he is named after the babendum, and the eftate for yeares is not capable of a warrantie, And

fo it is If lind be given to 4. and B. fo long as they joyntly together live, the remainder to

the right"heires of him that dieth firft, and warrant the land iz forma preedidid ;' 4, diéth, his

1. Repy 14.) heire fhall have the warrantie ; and‘ yet the remainder vefted not during the life of 4. for the
"’sz Bt s ~?  death of 4, muft precede the remainder, and yet fhall the hg{l'c of 4. have the land by dif.
B P Boetst o Luda 45, ) CCUL - , L R . *
”‘?Wﬂ,“;‘;ff \ ﬁ;,{ 1. 2. 5 25 eomp.E¥G, ﬁ-/t\ G rerand o Mo oy 2E 2 P W%‘* AL e Cavern e 27

&2, * |

Sf le primer fits alie- J E  fecond caufe "THE fecond caufs
naft, &c. By the a- eft, fi le primer - is, if the firft fonne

Y T .
LI . e e “4-*-'-"—-""--1“_4'“*“#—-.#"

%b}i o e lienation of the donee two ﬁt.f d[Z'Eﬂ(Iﬂ les tene- allen the tenements

2,877 392, &~

(7::' rpus _'—‘}17,:,'_‘:{'!—»{’ ey

r?g‘;#r--- ’7’ i/;';': 293 .

%2/ -{:*'..L" 2“5—: ﬁ""‘ :}{?.
4

thines are wrought : : . .
Firlt, the ﬁgtnkrcncmcnt menits en ﬂe: adon- 1n fee, then 1is the

wnd fec is in the alience, . guses eft le frankte- freehold and the fee
Secondly, the reverhon is 00t e le fee fimple in the alienee,

devefted out of the donor. N -
[¢] And therefore by the alie- _fnple en ’altenee, ef and in none other;

nation that transferreth the ) ]
frechold and fee fimple to the en nul auter ; Efﬁ le and if the donor had

alicnee, there can no remain- donour avoit cﬁ:zm any reverfion, by {uch
der be raifed and veltedin the - everfion, per t1el a- alienation -the rever-

6. R, 2. quid juris clam. zo. fecond fohne. [r]As i aman - . . . . .
{P;lrk. Sedt, ?;; *{ﬂ- 275, 276. make a lea’e for life upon lzenation le 7‘6’@8}%0?2 fion 1s difcontinued:

Dyer 20g. 2, Plowd. 487.} condition’ that if the leflor L_’ﬂ a’iﬁorztz'ﬂzze N d’Q?Z— then how by any rea-

grant bver e ;if:lﬁrl?:?vn; iﬁi’c‘t ques coment per af- {on may it be, that

if the leflor grant the rever- cun reafon poit ™ ceo {uch remainder fhall

fion by fine, the leflee fhall g fye gye tie/ remain- commence his being
not have fee:; for when the . . .
fine transferreth the fee to der commencera for and his growing im-

Argumentum ex abfurdo.  the conulcey itfhould becab- effre ef fon neffance mediately after {uch

. o O, d. i-:‘did- ant t ‘Cil=- . . . - .
(- Rep- 8.2 fon.'that the fume fine ould  2Wmediate apres tie/ alienation made to a

worke an eftate in the leflee ; altenation fait @ wn ftranger, that hath

for one alienation cannot velt ~ .
an cftate of one and the fame q’/frange, que ad per bY the fame aliena

land to two feverall perfons #¢fme [ alienation tion a freehold and
it one tune. [franktenement et fee fee fimple, &c.? And

In a man’s owne grant, . . _
which 1s ever taken moft for- /sz:[ﬁ’, &e, ¢ Bt auUxy alfo if fuch remain-

cibly againit hunieife, the rea- ﬁ tiel remainder ﬁy’- der thould bee good,

o lﬁ:ﬁf{;{fﬂf’ri‘ﬁill“,:é’lﬂ}f O “roit bone, adongues then might hee en-

"/1 a0 1L 8. Prefenments ol juflices, [ /7] that if a man purroit il enter fur ter upon the alienee,

Lglies. Bro 520 33 Ho8 550 feifed of an advow(on i tec ’alienee, bou 1/ n'a- where he had no
vq H. 8. Dierog, by his deed granteth thenext -, :
11 b1z 2B, a8y prefentation to .4, and betore Voit Q’/C“ZHZ maner de manner of I'lght be-

N I{L' F b " * v v » *
(5- Rep. b ) the church becommeth void, droz;‘ avantl [’altena- tore the allenatlon,

by anotl lced grant the - . . .
pext ;rull;l:tntt;}orn of the fame 2701, que ferra incon- which fhould bee in-

(4] 20 . H. 701010 27, Ho 80 24,

o !
- » F . / , - r
'H;’:‘f j??'fi"'}é‘;‘:)sf ﬂ-ﬂ""’u--- /'.

:"?z:é"m pir /’ﬁ""; .“‘:“/" church to B, the fecond grant  Venient. COI]Venient.
b FNAr ’-*;-'7'3 v ¢ 2e Cegfs s voud, for 4. had the fame

&

j%; 7o A_f,‘ ;i,-, """4:-,) ﬂ;/;i’ granted to him before ; and the grantee thall not have the fecond avoydance by conftruchion,
;-=?'%.w}ﬁ’rv ."';J?é:’.-Fué{ o/o’. to have the next avoydance, which the grantor might kavtully grant, for the grant of the
" I N 1

by V5 B e 7 nest avoydance doth not import the fecond prefentation. [#] Batit a man feifed of an advow-

Qudi. tmp, 154, q
Ull

(3- Cra. 590, 7g91.)

v ceonot in I oand M. nor Rol.

PN~

in exprefs words declnres it to be his intentiony that by the devifts in queftion he medns to give the anceflor the eftate for his life only,
and to give wa eftate in fee by purchale to his heivg @ I the vule in quellion of that very rigid and forcible natuve, as to be unalle:t
ed and sncontranled by thefeexprefs wards 7—11 H the anfiver to this gnettion iy, that the exprefs declaration of the teftnior witl, n
this eale, controul the legal operation ot the words, heirs of the body, e next quettion is, Canany words (hort of an exprefs de-
churation have thw efle€t? or, in other language, Can that vule be controwled by qwords of implication P—111. I theanfiver is in the
athrmatve, the next unquirf' 5, Whether, to form fueh an implication as will controul the rule, it iy fuflicient that it appears to be
the teltator's intention that the anceflor thould take an efiate for his lile only 2==IV, Ory Mult it alfo nppear to be his intention that
the Aeirs thould take, not bs defeendants, but as purchafers 2=V, Muft it alfo nppenr daw or wwhat effates he intonds the heirs to
tnke 1~V I. And bow und wwhat ¢ffates may the heir take by the law of Lngland; his aneeftor taking by the fame inftrument
un eftate Tor his life only ?=~8Such, perhaps, will be the procefs of enquityy if it is admicted, that there nro cafes wheit,
in devifes of this nuture, the heivs will take by purechafe ¢ but if that is not admitted 3 if ie s aflevted, that where o weftator!
has once devifed to o man for life, and nt'turwunl\s to the heus of his body, mo other words, however pofitive and expreds,
thall controul the legal operntion of the words, heirs of his bodyy ic will then remain to inguire into the ground of the [up-
poted iuflexibility and mgdity of the rule=1, Is it that it is ceainfl the faw of the Iand, that lands fhould he conveyed 1o the
anceltor for Iife with fuch cltnte or eftates in romainder to the hers of his body, ns thofe heivs muft be Uppofed to ke, il they
take as purehalers i=="To relolve this queition with aceuracy, 1t thould il be ferded what oftate or eltntes the heirg of the body
would take under thiv conltrudtion ¢ and then it fhoold be fuppoied that fuch eflate or eflntos are devited by the moft accurate and
feientiliclogal expretlions ¢ if devites {o worded would be held contvary to ltw, the neceltiry conclufion in, that the obred intended to
be ellecled by the teltmon /s apainff lawe==11, 1T it appoirs thar fueh eftate or eftites are not contrry to the lnwy but it ikl s |::unu:H'tIL‘)iI
that o deviie to one for hifes wnd after his decenfe to the heirs of hiv body, thall make the heive take by deflcenty contrary o the reflator
intenzion, the only renininir peonnd to fupport that conclulion is, that tomake the helrs takee by dafeent in devifen of thisnature, bs o point
of conderudtinn fo uxutlly ani unullul'nlﬂy feutled IW illtlIUiil| tlulurminntlrm, thie it v not now in the In enit of nmy court Lo t|u1'i:ltu from ”'_
By mveltigatiog the sule in queltion under the ubove hends of enquiry, n regular and AingL view way, it i conceived, be obuined of
the ditferent poiots o law which relate roir, and of the ditfercor grounds upon which nn opinfon upon it may be frnmed.—It 14
ety to be lameoted thiut there thould bo fu much wneertniney umt dilliculty inthe application of a rule of law, to which refort muft
Lu to obren hul on the confrvudhion of willse Al parties nprree thut the vule has an exiftoncey but from the libevality which i

aliowed 1y the confoudlion of willyy it L been contended that it duey not extend o thole deydes to which it cannot be Ill{l’:l“*lf
Wil{iuldd



fon.in fectake wifc ; now by aét in law is the wife intitled to the third prefentation, if the, |

hufband die before. The _huﬂ)and grant the third prefentation to another, the hutband die, ,, Cro.Bai. & .

the heire fhall prefent twice, the wife fhall have the third prefentaiion, and the grantee the ({.ﬂ,bm; zil'cin::a Jg m:h 945 G
fourth ; for in this caffz It ﬂlflll be taken the third prefentation, which he might lawfully r 120, . 185.2,)
grant : and fo note a diverfitie betweene a title by act 14 law, and by aét of the partic ; for ,‘é—ﬂ 4 Frpre /3/,1-‘, Ly

the act in law fhall worke noprejudice to the grantee. /f" A y, Loe o lpr &
A . : | ; /
Auxi i teel 7~€mamd€rﬁ””"¢’” bone, 8¢,  The force of this argument is, that 22522 Y -3 - ¢
{ecing the eftate’of the alicnee (albeit the words of the condition be, that the ftate thould ceafe %«%‘ng’ % -
and be void) being an eftate of inheritance in lands or tenements, cannot ceafe or be void be- Ant’14. b. 218, ) ete
fore the ftate be defeated by entrie ; then if this remainder fliould be good, then muit it give ?L@E% -
an cntrie upon the alience to him that had ne right betore, which fhould be againtt the ex- )
preflé rule of law, viz. that an entrie cannot be given to a ftranger to avoid a voydable aét, as
before hath beene faid in the Chapter of Conditions.

Lequel ferra enconvenient. Here note three things. Firft, that whatfocver is vide sett. 87, &«
ﬂgniuﬂ the rule of_law 1s inconvenient.  Secondly, thatan argument ab inconwenicnri 1s ftrong P
to prove it 1s :1g:uuﬁ_ faw, as 9ften hath beenc obferved. Thirdly, that new inventions
(though of a learned judge in his owne profeffion) are full of inconvenience, Periculofum eff
tes novals el fﬁfaﬁfﬂfﬂj (nducere,

' Fwentus warios res nova femper babets

Sect. 723,

i z‘_z'f‘rrcg canie HE tllird Caufe iS E R. E it iS to bﬂﬂ (J].) (i.R{'p. 48. 62. 120,
L /1 f T ’ ferved, that part of the 10. Rep. 35 9. Rep. 227

f:/z: quant la con- when the condi- condition that prohibiteth the & Rep- 40. 2. Rep. s0.

. . ; . ’ - . . - . Ant., 224, 2.
dlle‘?]z 6:/2 Z‘Zf[, ngﬁa tlon 1S .{-UCh, that lf thé Ellfel'liftlﬂ[l I‘ﬂ:‘ldﬂ b_}a tc:nant 1n nte 224 n)
tatle 13 good 1n law, with {uch

ﬁ /'ez:g;zeﬁz'.r aliznaft, elder {fonne alien, &C. i ation as hath beene before
@6’-9’%6’/&?2 f.:/}dfﬁ’ Cf_’/:- that his eftate {hall faidin the Chapter of Condi-

. ' .. . tizns. And the con'equent
J 34 " C‘ + .
ﬁ?d ol _/Z’i"f 22 ‘UOI[], ceafe or bee Old’ & of the condition, viz. that the

&c. donguesapres tiel then after {uch aliena- funds thould remaine to ano-

alienation,&c.poit le  tion, &c. may the do- thers &c.is void in law, and
by the opinion of Littlrion the

donor enter per JSorce mor enter by force czf donor may re-enter for the
de tiel condition -, {uch condition, as 1t condition broken ; for Usls per

‘ S . inwiile non witiatur »+ which be-
coment 1/ ./E?]Zé/r' 3 el feemeth ’ and f{o the g in cale of a condition for the

ifint le donor ou fés donor or his heires in  deteating of an cftate, is wor- (1. Roll. Abr. 408}

o v/ cafe doi- fach cafe ought fooner thy of eblervation.
betres el Z‘z;./(‘ff o1 fe o E ele And 1t 1s to bee noted, that

ent P]ZIZ'I Z‘O/} cver lz to have the land than afer the death of the donor,

Lerre que /e jéca}zd the {econd fOI]I]f:, that the L'mi_ditiﬁn defcendeth tothe
etdeft fonne; and confequently

‘fl‘fJ', que navort ff/&”ﬂ had not Ay “ght be- hts alichation doth exanowfh
droit devant tiel alie- {ore fuch alienation . the fame forever; wheremn the

: . 7> : : e weaknefle of this invendon ap- (1o, Rep. 40. b}
nation ; er ?ﬂﬁz‘f / and fo it [eemeth peareth @ and therefore Lisisfe-

Jemble que tielx re- that {uch remainders ros here faith, that it feemeth
maindeis en le cas a- in the cafe aforefayd that the donor may re-cniet,
L . + _ . nnfl fpeaketh nothing iraf his
"L'ﬂﬂf[l’!f/c'?f’h‘ voides 4+ dlC void. hiiress A man hath ylue two
fonunes, and maketh a gift in

tutle to the eldelt, the vemainder n fee to the puifne, upon conaition, that the eldett fhall
not make any ducontinuance with warrantic to barre him in the remuainder ;. and it he doth,
that then the puithe fonne and his heires thall ve-enver, the ¢cldeft make 2 feofimene m tee
with wirrantie, the futher dieth, the eldeft fonne dieth without iffue, the pumifne may enter ;
but if the difcontinuancee had beene alter the death of the tuthery the paiiine could not have
?I‘”Td- In this eafe toure lm'inl‘ﬁ are to be obfveveds ety as Littdeton here faith the entrie

i

ot the breach of the condition is niven to the Fuher, and not to the puifie tonnes Secondly, 9 Rep. tog.)

that
4 &ecadded Taoand M,and Roh. 1 Zre. added I, and M. and Roh,
et it petiatatetirpmpiy e stn Ot e, e e e et P e P e e e il i e e e e S e el 1 -

without defeating the intention of the tefatnre fris certain, that no rule of Tadv has a more ancient erigin, or is more generally ¢flae
bivihed, than that 1 a teftaror exprefles his intention defeélively, cither by not utng technical and artificial termsy, or by ulmp
thon improperly, yet @i his inention can be colleéted (rom bis soil, e daw, however defective his Linpreage may bey will confliue
hox wondy ur[‘m'rlin‘u ter s intention } and i the nhjt:ﬂ of it s warranied by the etanlihed rules of [aw and t:quil}', will admit s
tull optation and efiedls I equally certain, on the other hand, thar iFthe reft aors intention appears 1o be to effeél that which the
yales of T and ity doonot adimit, neither the courty of Liw nat the cownts of cquity can allow ity aperation.  The firft thing,
therefore, t be atoortained, da, what the objeet of the teltator iy the neat, whother ts fuch as the tules of T and equity adont,
T derermine the badi peine, as foon as it is fetthed what the tetbistor s intennon ta, 1et b be fuppofed to have expretied at, not i he
words aclunlly made uie of by him, but in the moft secinnte and (eienttic fanguage. T, when fo exprefted, its operntion will Le il
owed, bothiat Taw and incquiny, it mull be adiitted on all bunds thae e thoutd Tase e aperation und cilect, ‘nntw|lhﬂ:uu\in;; Ny
maccwney or mpropicty wled by the refintor in his method ot expretbng ive - Do i, when expredled in anficial and feientilic lo-
prape, the Inw will not give it eflecl, itmu@ equally be admitted, that fuis nolonger in the power of the courts to give it an operation §
the Tuule of the teflators will beine, not tha he has cxpreticd his intention juceurarely, bur that the objedl of his intention 18
unbinwfule Ta apply this yenfoning to the caie of Peorinv. Blake, whar was the reflator’s intention ? Suppofing the heirs in
that eafe 1o takie by purehafe, there are, it isconceived, but three conflinélonsao be pur upon futh devile. "The firfl isy tofuppole
thit the des it to the heirs of the body of the anceftory to whom the lite cftore is Iinited, gives elintes to his fous fuccetlively in tul,
with remmders over s tanl to his douphters as tennnts in common. Deviles of this nutwe e, unqueftionibly, conformable to law,
Ihey i the modificmions of propeny malt feoguently intoducad i the fettloments of real elatese Tt tollows, that §f the words of the
teffator e contrucd jn this fenie, they are dnobjeftionuble in polnt of liwe Rur the comnts of law have not thought themfelves
wareanted to conibive them inthis fende 3 this eomfeadlion, therefore, mutlt be Intd afide. "The jfwn.f rwﬂ' sdtion 18 to fulipulb, that
the tefntor's intennion is to pive the toecttor on eftate of frechold, and 1o velt the inheritimee 1o the pes fon who, at the thme of the an-
cellons decenle, thould be the heir of Tus body, and to make that pefon the fock of the inhentanee. Jtmuft be admited,
thot this is pecfedily Juwlul p nnd thete is no doubt but n difpofition of this natwe, o Tromed in proper Tangangre, would be good, not
anby in o will, burin o deeds The quettion then will bey Whethier that was th intention of the teitator ? 1 obyvious, thue by the

worderissiipiatixaisachod ¥y thu: eftatof hieans to ¢omprehendd /4 the hieis ol the body of the devifee; but i the conftrudlion
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Lib. 3. Cap. 13. Of Warrantie,  Se. 724, 72¢.

41.E. 3. fol. that by the death of thé father the condition defcénds to tlie élder fonne, dnd is but fufpended,
| and is revived by the death of the eldeft fonne without iflie, and defcendeth to the youngeft

Vid. Scé. 446. fonne. Thirdly, that the feoffment made in the life of the father cannot give away a cond;.
tion that is collaterall, as it may doe a right. Fourthly, that a warrantic cannot binde a title
(10. Rep. 95 of entric for a condition broken (as hath beene faid) ; but if the difcontinuance had beene

made after the death of the father, it had extinct the condition : which cafe-s put to open
the reafon of our author’s opinion. (1)
. In thefe laft three Secions our author bath taught us an excellent point of learning,
that when any innovation or new invention ftarts up, to trie 1t with the rules of the com-
mon law (as our author here bath done) ; for thefe be true touchitones to fever the pure
(Plowd. 413. Ant.282.b) gold from the droflc and fophiftications of novelties and new tnventions, And by this ex.
ample you may perceive, that the rule of the old common law being foundly (as our author
hath done) applyced to fuch novelties, it doth utterly crufh them and bring them to nothing ;
. and commonly 2 new invention doth offend againft many rules and reafons (as here it ap-
- peareth) of the common law ; and the =1nt-ientjud_gcs and fages of the law have ever (ag
[%] 31.E.3. Gager deliverance 5. 1t appeareth [*7]in our bookes) fupprefled innovations and nuoveltics in the beginning, as
oo, Afl. 12. 38. E g.1. foone as they have offered to creepe up, left the quiet of the common law might be di.

g, M. 4,18, &c. i fturbed : and fo have [4] alts of parliament done the like, whereof by the authorities quoted
[2] 1. E. 3. cap.15. ftat, 3. in the margent, you may in fiead of many others, upon this occafion take a little tafte.

8- E- . ca . . & 6' * . : % ] .
;. H. 4.3 ca. . 1 1. H.6. c. 29, But our excellent author, inall his three bcokes, hath faid nothing but Ex weterum fapientinm

12, E. 4. cap. 8, &c. ore ¢t more.

Selt. 724.

(2. Inft. 203, cap. 3)

j TEM, a le coninon ley, de-
vant ['eftatute de Gloucefler,

i tenant per le curtefie uft alien

en fee ovefque garrantie ®, aprés

Sfon deceafe ceo fuit un barre al

beire 4, ficome appicrt per les
parols de mefme leflatute : mes o

eft remedy per mefine leflatute,
que Je garrantie de le tenant per

le curtefie ne ferroit my bar al

heire, jinon que tl y ad affers per
difcent per le tenant per le curte-

fie s car devant le dit offatute, ceo
Fuit un collateral garrantie al

beire, pur ceo que i/ ne puiffort
conveyer afcun title de difcent a les
tencments per le tenant per le cur-
tofie, mes tantfolement per fa mere,
on auters de fes anceflors T ; et ceo
eft o caufe pur que i/ fuit colla-

ALSO, at the coinmon law, be-

fore the {tatute of Gloucelfter,
if tenant by the curtefie had alien-
ed in fee with warrantie, after his
deceafe this was a barre to the
heire, as it appeareth by the words
of the {fame ftatute: but it is re-
medied by the fame ftatute, that
the warrantie of tenant by the
curtefie thall bee no barre to the
heire, unlefie that hee hath aficts
by difcent by the tenant by the
curtefie 5 for before the {ayd fta-
tute, this was a collateral warran-
tie to the heire, for that hee could
not convey any title of difcent to
the tenements by the tenant by the
curtefic, but only by his mother,
or other of his anceftors ; and this
1s the caufe why it was a collate=

teral garrantte, ral warrantie,

Selt. 725,

JAAES fi bome enberitor prent BUT if a man inheritor taketh
Jeme, les queux ont § fits wife, who have iffue a fonne
enter cux, ctf le pir devie, et Je betweene them, and the father di-

Sfits

8 oored aldod 1Ll BT and Rohy, :[ £, added I, and M. and Roh.

| &'er added L. and M. and Rol,
§ 1fue added Leownd Doand Roh,

(1) In fome of the formernotes, there Lias been found occafion to anticipate many of theobfervations which aiherwife would have
nceurted Lupon this ql tht:rln'uu|nt:c:t::1inp; Nedtions, Sceante 101, be o 1. 210, 001, 2, 211, b, neo1.oand ]1.|1'Li{;ul;“|y 327 o 11 20
Some Tuither obfervatons o the fubjedt of thefe Seclions will be Tound at the foot of pape 36100, (5

L -

here contendued Tor he :uhnitrml, UI‘Il‘,' i p:nticulnr feries or line of fuch hicivs will be adimiticds None wall 1w ndmitted butthe purﬁﬂl
w i h.’tmu*llh nt the thne of the ancettor’s decenfe 1o be the heir uflliu luuly, ;md the henrr ot the |1n{|}* nf[lmr ]u:rt}u] i ;1“ the other hens
of the body ol the anceftor will beutterly excluded,  Thus, fuppoting him to have feveral fons, the eldeft fon would, atthe time ol the
Il_:”i[{lll'r t't.'l{f.l“.';. HI![‘H tF ta the :lLl'l‘lipl Lesil ur hlil' UI. L1y ljllli\'; lu-, lhl:tt‘.'Flll'[-', wottld “.Ir'u an eftute ],}r PUI'{:““I.L'I lie “-;}“hl b
the [tock ol the inhevtance, aod ftom L the lands would dofeond upon all oy iffue. Butahe devile would 1each no Father;
it would not compichend the other foms of the anceflor, or thew ilue, Thuy, if this conflrudtim thould he received, the s
tention ol the tethuror will hey to prrent depeey abfolutely defeateds 1 vhere are no ulievror limitions or devifes after the devife to
the heivs ol the badv ol the renme for e, the severfion in fee will defeend on the cddefl (ong and he may, confequentlyy difpofe of it
From has brathers and then e, FOothere are any Tueh ulterior lontations o1 devilis, the perfony elnnming under them wounld gl bue
fore, and ln}lu total difmherdim ol the other brothens and dheir iue, OFf the fecond contlruction, therefove, mull beepeited s wad
G of he Deld, that i s anobic Ehonable point of faw, but that it 14 not eontormable to the intmion of (he telbior, The thard
rwf_/h wilion J‘.f., Lo l-lI].‘IIJUiL‘ thae the whentmee wall Gk vell i the |1L'|*filtl .'Ir‘ll‘wL'l'il’l]‘j, at the time of the decenlv of the anceflor, o the
defoription ol ey of b bady, and that, on fuilwie of wlue of tha perfony wwdl vetl m him who anfivers tha deferiprnn at the
titne of Cuch Fatlure of vlue, aud fo on, winle thete e any fuch heira verominges Uiy contbi&lion is confarmable in fome refpedts
to the cafie of Jolin de DMandeville, mentioned by fir Ecbwaand Cokey ante 204 D, aoed Tee note i pe 488 of M, Douglas’s Reports. T'he
queltion then sy Whether there wonny thing undun ot in ths intention 2 Fo afeertain thi, et it be ned by the teft nhove men-
tionedy thar v, lor us i'“l‘l"iﬂ:i! 11 exprelled n the woft neeurnte nnd technicnl lanp e

N Thin will give
the firlt fonven his itTue, nt the tince of the anceftor’s decealt, an eflate tail § and vpon failure of thae Tine of iilue, the lunda will velt

for an elate tathin the perfon who, at the time of the bulwe of the tlue of the U taking heir, will anfiver the defenption of heir “}' 'L};"
udy



Of Warrantie,  Seét. »2¢, 726.

eth, and the fonne entreth into the
land, and endow his mother, and
after the mother alieneth that
which fhee hath in dower, to an-
other in fee with warrantie accor-
dant, and after dieth, and the war-
rantiede{cendethtothe fonne, now
the fon thall be barred to demand
the fame land by caufe of the fayd
warrantie; becaufe that fuchcolla-
terall warrantie of tenauntindower
1s not remedied by any ftatute.
The {ame law 1s 1t, where tenant
for life maketh an alienation with
warrantie, &c. and dieth, and the
warranty de{cendeth to him which
hath the revertion or the remain-

der, they fhall be barred by {uch

warrantie.

fits entra en la terre, et endiwa
[fa mere, et puts le mere alien ceo
gue ¢l ad en fa dower, a un au-
ter en fee ove garrantie accor-
dant, et puis moruft, et le gar-
rantie difcendift a le fits, ore le
fits ferra barre a demaunder mef-
me la terre per caufe de la dit
garrantie ; pur ceo que tiel colla-
teral garrantie de tenaunt en
dower n'eft pas remedie per af-
“cun eflatute.  Mefine la ley eff;
lou tenaunt a terme de vie fait un
alienation ovefque garrantic, &c.
et moruft, et le garrantie difcen-
dift a celuy que aqvoit le reverfion
ou le remainder *, 1ls ferront bar-
res per iiel garrantie e

380

F this and the fubfequent Section fofficient hath beene fayd before in this Chapter,
Seél. 697

N ’g‘ﬁ pas remedie per ﬂﬁ‘m? ﬂﬂtm‘ €s  Butby a ftatute made fince, this cafe is
remcdied, as you fee before, Sef. 697.

Sect. 726.

(11.H. 7. cap. 20. Ant, 365. b.}

ERE note this diverfitie: 8 F. 4. 1s. g5 H. 8. Gs.

JTEM, en e dit
cafe, fi lfint fuit
gue quant le tenant
en  dower alienafl,
1 &e. fon heire fuit
deins age, ef auxy al
femps que le garran-
t£1e dijcendift fur luy
ol futt detns age; en
ceft cas [ betre poit a-
pres enter fur ['alie-
nce, nient contriflcant
fe garrantic difcendif?,
&e. pur ceo que nul
lachelfe ferra adjudge
e [hare dens age,
gue 1l wentra pas fur
Ualicace en le v le fe-
nant en dvioer.  Mes

ALSO, in the cafe

aforefaid, if it
were {o that when the
tenant 1in dower alien-
ed, &c. his heire was
within age, and alfo at
that time that the
warrantie defcended
upon him hee wus
within age; in this cafe
the heire may after en-
ter upon the alicnee,
notwithftanding  the
warrantie  defcended,
Ezc. becaufe no lachefie
(hal be adjudged in the
heire within age, that
hee did not enter upon
the alience 1n the life

if the heire bee within

age at the time of the difcent
of the warrantie, he may en-
ter and avoyd the citate ci-
ther within age, or at any
time after his full age: and
Littleton farth well, that the
imfant in this cafc may en-
ter upon the alicnee; forif he
bring his allion aguindt him,
he fhal be barred by this war-
rantie, {o long as the fhate
whereunto the warrantie s
anncxed continue, and be not
defeated by entrie of the heire
but if hee be within age at the
time of the alienation with
warrantie, and become of tull
ape betore the difeent of the
warranty, the warranty (hal
barre hun for evers Onr au-
thor putteth his cafes where
the entrie of the tintant 1s Laow-
full ; [a] for where the en-
trie of the mfant 15 not Linw-
full when the warmmtie Jde-
fcendeth,

28, Afl. 28, 32. E. 3. Gui. 30.
(1. Rep. 120, 120.)

(2. Roll. Abr. ?}'3*)
35. I'i. Gl 63-

[«] 8- 1.7 9. 15. 116, 63,
Koot War g9, 930 HLH,

. War, Bro 840 Labe 1 10l 67,
o A rcho s cafe, & 140, Chuds

lu}-‘a {:d{t'.

1 v added T, and ML and Roh,

* eoadded Tooand M. and Rolt. 1 & alded Lo and M. and Roh.

araliblinfieniiir—,
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bodv of the tenamt fot 1, and foontill all the heirs of his body, and all theiv iffue, are exhaulted, —Te is obvious, that a Jimiation of
this et dottons moaenally feom the linicetions adopred in the el conlbrudtion, viz. to the fons fuecellively ool male, walie.
tatnder to the t|'.n|.'.;hlrrh ] for in that cafe the ellate vells imnu-di.uul}' in the (et tnker, and the other l'um,, and allthe lhtll_l{ll[k‘l!-i, Lk
velted romaindens in il Dt according to the conttiuélion we are now (penking of, all after the il taker iult be conbdered as
takiing per formeam dend oy fuppofing even than they ke by pindhale, ol the eflates afier dhae of the tivll taker mufll be cons
!itlw_nl- by fatd, 1t not vy L:ll'}' to afca i how lht'y would ke, ”l’llit.‘t:!hlll'lly none of the othe L‘llilth‘l:ﬂ, or they hens, 1f
tlllh t‘nnﬂl'llﬂitm I]unuhl lJU IL'L'L‘:H'I ll, wullm I.ll-‘.t: ‘L'l‘ﬂ{'d cibates thuin_ﬂ l]IL: li{'u 0f I]Il! “1” l-I]{I'I', 0O tht: rmninuuncu ul: iHLIu if lnu
Liody ¢ Tor, olithe cvants i gquedtion happenet, i mud Lie uncertnin whaoy at tlu:‘]w,n:icul:u‘ ti}ln g n quetion, would :m['wu[' tothe de-
ferption of hieir of 1he hody ol the tennt for Tife 3 wherens, necordingr to lllt.:. L contbiuction, all l‘ht: E]HILIH:!H wot]d v er the de-
fcription under windh they are detipned, immediately upon their pefpedhive Lirthe,  Buch s the eflett of s third canfirudlion, =
Is there any (hing in thie devifey confhiuime it in this manner, fuppolihg it to be properly and nccun:ur*ly framed, that combats with
any konown pule of Ty 2 Te i eortain that ueh a limication would be pood, iF the e efiote, inflend ol being limited vo the ineeftor
of the ll't.“lﬁll'lh ter whon the inheritance 1 alterwards Iilnilml, were Jnnted 1o o illlil‘ly",l'l‘; as 10 e cotmmon L*uﬂ: of u devide 10 A lor
e, vemainder 1o the sight heivsy or the hetrs of the boady of L 8,—Why thould ity being a devite to the sonceftor make a dilerence ?
Fomay even be contended, thit o limitation and devide of this nature have been allowed mequity. In the adie of “Tippimg v, Co-
iy Canthy aga, there was o himnanon; and in Lady Jones v, lady Say and Sele, 8o Vine 262, there was a devife of 8 nufl ettuce to 1he
anccor for Lif'e, witlen legral vemamder after his deceade to the hens of  his body, o both ealen it was adnnted, that on secount
of the diffevent qualitica of their ellates, the fiechold being equitable, and the inhenanee legaly they did put conlelee fo as 1o be
witho the pule o Shddhoy s cafey but o was ollowed to be a pood remainder ity incthe hews of the bhody ol the anceltory and i
e prrlon cluming the remmnder, Tomay be anfivered Cand certainly with oogreat ap-
peitance of yopton) thaton account of thie ditTorent mvure and guabin of the eflates, the mislehicty imtended 1o be obviared by g
pube e Bholley s catt could not follow P o nmnimy, the hews to take mothefe culta hy lullthllﬂ.‘- (”llll]nlt'lillu it with 1 ['[H ot to thy
Feudud promenpdes which me fuppoled o have given oceihon 1o the tile, the lord would ot have Jotb the frons of his eatie,  noyp
wmlhl l]lu Il'l.'L' D lu'rn it intn nlJL”. A1, 'I'III*: { 1[1*. IIH.'IHI'HI'I‘, |1rn'.’t:'4 nf‘.llhlll_:L m favour of lht‘ lt!}fillll}f nl' l]IL' ﬂﬂ.th'n Lo bevails {l
L:yhe conttoud bon here contended dor - Thi pomt s exhnuflod by Vo, [Lwgeave’s teentife upon b, 1 the veader i convinaed by
it the cltetes to be ranled By thas third contbruction are nottuch as the ks wdimtyy at follows, that fuppoting the devire wnquetiiog

to

tha Fontner aof thefe eafey the ver il wan Tor s




Ll 1

Of- Warrantie, Se&t. 726,

fcendeth, -the warrantic doth YL JIU %, | .
binde th:', infant, as well as a ﬁ / bezref “t dﬂn{ “ge O'f t.en ant 1n ) dower,
man of full age ; and the rea- ¢/ 2émps del_alena- But if the heire were
fon thereof is, becaufe the fz0p, &Gp, et puts. Z/_dti’- within age at the time

{tate whereunto the warran- . : . .
tic was annexed, continueth UZ¢7Z @l pleine age en of the alienation, &c.

and cannot be avoided butby /z wie de le .tenant en and after he commeth

(1. Rep. 66.) ation, in which action the “ 11 .
? ' - ./
warrantie is a barre : and for daﬂgﬁ’ el Z/zm‘ -éﬁe’. to full 43¢ 1n the life

the fame reafon likewife itis @7nf de pleine age i/ of tenant in dower,

of a feme covert, if her cn- wentra vas mr ’alie= and \

tite be not lawful, a warran- p f 4 nd fo bemg of full 4g¢C
tic defcending on her during #€¢ €72 la vie de le te- he doth not cnter upon
the coverture, doth bind her.  nanf en  dower, ef thealienee in- the life

w] 18.E. 3. 3. | [«] And albeit the hulband . : ]
EI:_ N. B. 1g2. g. 2. Inlt. 483.) be wichin age at theé difcent PZJZ’J‘ [6" tenaunt en. of tenant 1in dO‘fer,
of the warrantie, yet if the dower ?!20?"2{/2!, &c. /e and after the tcnant

entric of the wifc be taken pemdwfzmre ['beire in dower dieth, &ec.

away, the warrantie fhatll _
binde the wife. ﬁrf'd é(l?’?‘f Pn‘fr Z‘Zc’/ thcl‘c Peradvellturﬁ th(:

2o, E. 3. Aundit, . 27, 3 iverfiti ' '
[7] k6 g nal . [g) Andhercin adiverfitic - ogrrapsse s pur  cea heire thall bee barred

:? NEE l:”3 17%?%? GM;{-53319 15 to bee obferved betweene . . y .
ey CAuas T 6. matters of record done or que 2//1‘:’7"7‘&?.’ recie /JZ byiu{:h warrantic; be-

[

Lib. 3. + Cap. 13.

-
e I

21.E.2.4. 13. E. 3. Aud.ques,26. . _ e . - .

12 II:I:. 1 Infdnt.FGJ.. fuftered b{rf an 11;funt, and jO//ZC’, gie 2/ @’ﬂé’d}?f cauie 1t fhall bee ac-

10. 1. 7. 5. 15. 1% 4. 5. matters 2z fa:t ; ftor mauatters . ) Lo

{gan'Ri' 30 l'siicf% 15;1 ., i fait he fhall avoid either de PZE”ZB age '723 entra count_e:d {115 fO]ly, that
. Rep. 43. 3212 882 yithin age, or atfull age, as pas en la wie de le he being of full agedid

F. N. B. 104. k. Moor. 76. 460, . -
9- Rep. gn.b. 12.Rep.12a0123.) hath beene faid : butmatters  z,. 0002 pg da’wer, not enteér in the life of

6. H. 8. Saver de defoult Br. 50, of record, as ftatutes mer- 5 : *
3. I'Z{. 6- 10. 1. MET.DV— 1ﬂ4. Ch:u]ts Elnd Uf tl‘lu ﬁ“l}lf, I'C= C}L‘. ten ant ln dowel" &Cﬁ

(Ant. 131. 2. Noy.16.) coenizances knowledged by him, or a fine levied by him, rccoverie aguindt him by default in
a reall altion (faving 1n dower) muft be avoyded by him, viz. ftatutes, &c. by audiza querdla,
and the fincand recoverie (1) by writ of error during his minoritic, and the like. And
the reafon thereof is, becaufethey are judicall acts, and taken by a courtora judge, there-
fore the nonage of the partic, to avoyd the fame, fhall be trie! by nfpection ot judges,
and not by the countrey. And for that his nonare muftt be tried by inipection, this cannot
be done afrer his full age: and {o 1s the law clerely holden at this day, though there be fome

(Cro. Jae. 59.,Yelv. 88. contra.) diffevence inour bookes. Butif the age be infpected by the judges, and recorded that he is

| within age, albeit he come of full age before the reverfall, yet may it be reverfed after his

[#] Pafch. 13. Ja. R. in the full age. * And fo was it refolved by the whole court of king’s bench in the cafe of Kele-

King’s beach. eaiehe.

If lands had beene given to the hufband and wife and their heires, and the hufband had
made a feoffment to another, to whom a collaterall anceftor of the wite had releafed and
died, and the hufband died, (and this had beene before the ftatute of 32 71.-8.) th's warran-
tic had fo bound her waiveable right, as {he could not waive her eftate, and claime dower.
Otherwife 1t 1s of an eftate determmed ; torif a diffeifor make a leale to the hufband and
wife during the life of the hufband, and the hufband diech, fhe may difugree to this citate
dcrm'm'inm.ﬁ to fave herfelfe from dammages.  And fo note a diverfitie betweene an eftate

determined, and an citute bound by warrantic,
g.’n::cb;;u. b, 246, a. 337. b. Nul /.C?C'X?E"Jﬁ’?"f'd ﬂt&!iﬂ/gﬁ’ en le beire detns ages Laches, or lafches, 15 an old
gah o French word for ilacknetie, or _ncgligcnr:c, or not doing. And the rule (that no negli-
geace lall be adjudged m an intune) 1s true, where he is thereby to be barred of his encric
i refpect of a former right, as by a dilcent; orof his former right, (as Littleton doth here
put an example) by a warrantie whaere his entrie 13 congeible.  But otherwife it is of con-

. ¢ ditions, charges and penalties guiut:_g; out of or depending upon the originall conveyance, for

~ the laches or neghgence fhall be adjudzed in thole cafes alivell i the infant as in any uther,

. l-‘*] Pl. Comn. Stowel's cale, 355, [y} #ive PivCom. Stocuel’s cafe per totwm,  And [ee Turther there, where an infant being te-
F:T-Rrp. 14, Moor. ge. nant for life or yeares, fhall be punitned for doing or fuffering of wafte 5 and where he claimeth
1 Repoa b g Repl85.) by purchale, a eoffeevir thall tie a sttt him, 1F he pay not his rene by two yeares, And fome

have datdy 1t he have the tenancize by difeent, and he himfelf cefle, steefewis doth lie, and he
{lv dl not have his age beeautert s of s owne celiery 310 £.30 Avr ¢y Butother bookes (as
fume conceive them) be agamil thats Fudoy. odv 30 500 280 L. 3,99, 144 £, 3. Aye 88.

| 2. Le

(1) Since our auwhor wrote, the law feems to be otherwife wndevflood 5 for “tis now the common prafice for infants, having oh-
tained a privy feal Tor that purpeft, to fitfer common recoverics 5 and the law feems to have been fo fetded ever inee Blunt’s cate,
which isreported in Hobat's Repartss paee g6y which recovery was afterwards held good o asepic of etvor roughty, and infaney
wiligned Tor crror s as mayv be tcenin W, Jones 1180 Cro Car. 327, where the cale s reported under the mumes of the carl of New-
port vo (i Hemy Muldmay. See baltks 567, Note to the vath ediiron.
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vfey it mufl be comfrued in ane of the thiee modes above mentioned. Now the two
Bl of thele modes e not reconcileable withy what 1w :lC'illlmlul]HI{.Ll to be the general feope and obiect of the teftwtor’s ention
wod the third is not reconetlesble withthe Inwa of the bind, The confequence syt the devite muadt be left to ds lepal operarion,
and the e mull take by defeene, But if the tendoy thould he of apinton that the eftares which, if thethod confiruction is sl
ted, swill be eveated by the veflatoc's wally ave fuch as the s allows, (HH there s dbremaim o formidable oliedhon 1o the adindhion
of that conftrudbion, Tt sl apoee, that by e ferius of adjudicarions, froin the 18 1L o the cafeof Coulfeoy v Colton, 17 Geos 1L
iHL’lHﬁ\'Cl‘.', devifesof the nature l!LHIﬂ'IHl] have been conftrucd to velt the imhertinee i the ancedo . j‘\:hlnl[ln; therelore thiat tlee
refon o1 Foundation of the confiruélion in queflion s not now difeoverable, there i frrest reafon to conren tha i i bindmgr on
the courts  Thin is by no menns peculiarro the pule in Shelley ' calee There mee miany other rilos of vonfhraéhion veeeisv ad by ihe
cottits, whicl are arbiteney, and fome of them not reconcileable to plain seafon. Stilly being adoprad as rules ol contiudhion, o
courts (fometimes even with anavewed reluétance) confider themiclves to be hound ta ubmit 1o thems Tovem o ro et e, than
oblvivanons here cllered 1o the scader, are intended woapply only tothe devites ot lepal ettarey, and o thotu devites yely inwhich the

arprment to except them from the rule in Shellev’s eate depends at the mofl on the two following civcam®anees s ol dat it evndently

aprpearsto be cheteflator's intention to pive theanceflor an elbate for bos Bife andy oand adly, thar v abto evalontls appears to be s
tintention that the hieivs of 1k body fhould ke by purehafes Hrhe teltoror s mrention appenis to e toopive e wesetion an e far
lite antyy mnd to mive an eltate by puichnde tothe hoies of L body 5 and afy Aefides the, hocimtention 1, dher by e dovife 1o the
joneld vedl m that mdividaa) hew swhoy s the time of the deceasde of the tevant Con Dde, fhadd Boorlie ey o B
Lealv and the hops of the body of that pofon, wnd dhi the dovide thouldvenele no Tathery o Dis antennion s that he inheotanee
fl.ould defeend L hu (o ol 1he tenant for Life ﬁlt‘{‘l‘l“\'th' It] Hti|, wiath or without rematnders to the lhllll'l!lll‘l"hi and thia ol
tevior intention appeard feamr aar atber pard of the wally cither by plan declaration, o eloav imphoaion g th o, an there s notnoe
unlawtul in thin difpolitlon o0 his propertyy thee s norule of v or equity fiaonds oy che way of fucls conttred banc— But dosul -
tecion conflendtron s not to be smphicd frone dhe imere circumflances of an eftute for hife only bemyy piven so the anccfor, aod e ap-
peanng either by exprels waords o implicotion, thae it s s antention o pive nn eflate by purchinie toth ¢ Beivao==1Te may be fiid tha,
beinge the mateer to ay soaely uneatinnty asattended §t beltore . bt funely thar is not the cates Numberbe s s the e gosretped g the
ot i quellion are, there e few ideed icwhich this witenor explananon of the warde, heirs of the body, voowe. See thole cued

| y M. Jutbice Bluckftone s Moy Flograse’s Tiadts, o3, sob,

ro operate fo as to give the hewsan eftute by pur

&
e

hens the wohenitanee




Lib: 3. Of Warrantie.  Sefl. 727, 728, 381

and others, which books doe not prove that the cofew/t doth not lye in tha- cafe, but the
contrarv, that hece fhall have his age to the end, hee may at his full age certainly know what
to plead, or what arrerages to tender ; for the land was originally charged with the {cig-
niorie and fervices,

" Selt. 727.

BUT now by the ftatute made (aat52.b. 5o

11. H. 7. cap. 10. 1tis ordain-
ed, 1f any woman difcontinue,
alien, releafe, or confirme with
warrantie any lands or tenements
which fhe holdeth in dower for
terme of life, or in taile of the gift
of her firlt hufband, or of his an-
ceftors, or of the gift of any other
{eifed to the ufle of the firtt hut-
band, or ot his anceftours, thatall
{fuch warranties, &c. fhall be void ;
and that 1t fhall bece lawfull for
him which hath thefe lands or te-
nements, after the death of the
fame woman to enter,.

AL ES ore per Peflatute jfart
ri. H. 7. cap. 1e. 7/ eff

ordcine, fi afcun feme difcontinue,
alwen, releafe, ou confirme ove
garrantie afcun terres ou te-
~nements que el tient cn dower
pur terme de wie, ow en tayle
del done fa primer baron, on de
Jes ancefters, ou del done d afcun
auter Jesie al wfe le primer, ba-
ron, ou de [es  anceflers, que
touts (1els garranties, &e. [erront
voides 3 et que bien lirroit a cefluy
que auvoil ceux rlerres ou tene-
ments, apres la nort de mefine la
Jeme dentrer.

HIS is an addition to Lirtleton, and therefore to be pafled over. And hereof {ufhcient
hath beene faid before, Sef. 6g7.

Sett. 728.

ré TEM, il eff parle

en le fine de I dit
eftatute de Gloucefter,
que parle del aliena-
tion ovefque garran-
tic fait per le tenant
per le curiefie en ceft
Jorme.  Enfenent, cn
mefine le manncr, ne
Joit ['betre le feme a-
pres lamort la pere ot
le mere barre d allion,
s'il demanda  ['heri -
tage ou le mariage
Ja mere  per bricfe
d'entre, guec fon pere
alicna en  temps [
wicre, dont nul fine oft
levy en la court le

ALSO, it is {poken

in the end of the
faid ratuteoft Gloucefter,
which f{peaketh of the
alicnation with war-
rantie made by the te-
nant by the ccurtefic
in this torme. Allo, 1n
the fame mannecr, the
heire of the woman af-
ter thedeath of the fa-
ther and mother {hall
not bee barred of ac-
tion, if hec demandeth
the heritage or the
marriage of his mo-
ther by writ of entry,
that his father alicned
in his mother’s time,

DONT nul fine e

levy en le court e
rqy, &e. Here are threc

things worthy of obferva-
tion concerning the conftruc-
tion of {tatutes. I'rfl, that

[a] 1t 15 the ‘moft narurall

and genuine expoutinn of a
ftature to conftrue cne puit
of the ftatute by on-ther
part of the fume fiaute,
tor that beit expreflerh the
mcaning of the makers,  As
here the quethion upon the
generall words of the fta-
tute 1e, whethera fine levied
oncly by a hufband feifed in
the right of s wife with
warranty {fhall bar the heire
without aflers. And it 18 well
cxpounded by the former
part of the a‘t, whereby itis
enadted. that alienation made
by tenant by the courtelic
with warranne hall not bar
the heire, unletle afiets des

feend,

* This Scélion not 1n L. and M. nor Rol.

(A'ﬂt. 115. a, 36'0- de 365 I,
309. a.)

[ET‘ Pl. Com, f. 75
7. L. 3. 8g.

(‘?. RI'P. gl 59;
q- Repe o0 by 53, 76.)

Vide Bralton lib, 4. f. go1.
Fieta ib. 5. cap. 34.

(0. Rep. Grrgnrjr'a cale,

5+ Rep.Go. 7. Kep, g7.

8. Rep. 20. 118, 148.

Plowd, 204, 205, 2n6. a, 4063
487. a, 11, Rep. 62, b.}

(57 Continuation of note 10 349 b.

The attempt mentioned in the Seflions to which this note refers, is one of the many attempts which have heen made at different times
to prevent the exercife of that vight ol alienation which is tufeparable from the eftate of a tenant intail. The chief of them are ftated
i a very pointed manner by Mr. Knowler, 1. Bul‘l‘: 84, He oblerves, that the power to fuller & common recovery is a privilege m-
(eparnbly incident to an eflate il @ acis w poteflon alienaondi, which is not refienined by the (tatute e donis, and has been {o conhder d
ever Ninee Taltarunt’s eale {va, Kogy 140 bopoa6e ]o And this power to (ufler a commeon recovery cannot be refirmined by condition,
limitution, cuffomy recognezance, flatute, or covenant.. "Phar it cannat be reflinined by condition, appears by Co. Litt, 221, b 224. 1.
and Sondiy'senle, 90 Rep. 12 8="Thar it cannot be retteained by Imitanon, mppears by Cros Jac 696 Foy v Thinde, and by Sonday’s
cale, and other hoolis.—"That it cannot be afcereained by cuttomppears by the cale of Taylor and Shaw, in Carter 6, and 22.—="T"hat
it cannov be veftrained by recognizaneey or by flatute, appeans by Poals eale, cited in Mome Bro.=Thar i cannot be veflraned by co-
venant,appears by the eafe of Colling vo Plnmmer, v Peere Wns rogo—"That an aniempt to fuffer i cominon recovery cannot be re-
fhnined, appenrs by Corhet's cafe, inthe 1o Reps 830 Mildmay s aatey, wthe 6 Rep, gooand theeafe of Pierce v, Wity in 1. Venor 3271,
And that s conclulion te fuller a recovery connot be reflvained, appoaes by Ny Portington’s cafe, in the o, Rep, ¢¢.—One of the lait
attempts to eftablith o perpetuity was made in the wilb ol Jolin dubie of MatIborough, wherea power wis piven to truflees, on the hirth
of the fony of the fevernl pecfons thercin mentioned  to vevole the ules himited o thofe fons v el male 5 and m licw thereof, to lima
the clates to the ule of Tuch fond for therr hives, walt immedvne vamunders to the sefpedtive fons of Tuch tons feverally and fuccer™
fively in il males Lord Novthinpton, in 1o, dechred chis clafe, aa it rended ro a perpetuity, nnd was repugnnmt to the eftate b
mited, wis vord and of no clle@. There was an JITL“I Doam this deeree 1o the lordse  Alver hearmge eountel vpon i the judpres were
ordered to atrend, and their opinion s adhed, AW hethor by alie cales of Fawe an eitate tail limaed 1o the uie of perfons unborm Iy
‘ nny deed o H'i“. 1A v victue of any LAY ytu*ﬂ |3y ““ h decd or u'i“ RN Hﬂuu*-, hu ||_-\rnlr.n] ETAIY e births of tuaeh Fm“lm' T
“aonew ellate havited to Tuch perfons for thor Tves refpedhivelyy with remaimder to thew itfue tucecively moanl male.™ 7 he lor)
chicel-juitice of the common pleas delivered the vnantmous opinion of the judges in the pegative, The urmalt fireteh towands o LSk
]‘lUHIiI\.* w]“ch the Certit s |IIH'L' |IiIIIL'IIH 0l o t't‘, T thl:lllﬂh tlll.‘ IlH'llilltH Hr i {:HL'ITiﬁ: nf Hpower ol :I]"[‘ﬂiﬂlllll:ll[ [hnted m n dewed ar
will, I1 the objedle of the powers be not retteained to any particular defeviption of pevtons, but defipned genevally 1o'be fueh pestons an

the party to whom the power is given ihall apporat, there s no quethon but he may appoint Life ¢lates, with cennainders oy e, nihe
9 1 fame




L‘i‘{) 3 K.

Cap. | 3-

defcend. And therefore it
{hould be inconveniciit toin-
tend the {tatute in {uch man-
ner, as that he that hath no-

Of Warrantie.

roy: et iffint per force
de mefme ['eflatute, fi

Je baron del feme alte-

Sect. 729.

wherof no fine 1s levied
in the king’s court :

and fo by force of the

thing but in the right of his
wife {hould by his fine levied
with warrantie barre the
hetre without affets. And
this expofition 1s ex wiferibus
adliis.

Sccondly, the words of an
alt of parliament muft bee
takeninalawfullandrightfull
{fenfc ; asherethe words being
(whereof no fine is levied in
the king’s court) are tobeun-
derftood, whercof no fine 1s
lawfully dr rightfuily levied

(10. Rep. 43.) ~in the king’s court. And
[6] PL Couw. 246, b, Seignior theretore [4] a fine levied by
Barkleyc's cale. L. 9 tol. 2_6‘ the hufband alone, is nc t within the meaning of the ftatute, for that fine fhouldworke a wrong
:;I?:_r“ del Abbot de Strata mer- to the wife ; buta fine levied by the hu_‘fband and wife is intended by the ftatute, for that fine
[c] 11. H. 4.80. 9. E. 4. 12, 18 lawfull and W(}ﬂfﬂth no wrong. [«] So the ﬂntutq of . 2. cap. 3 {aith {722 quod epifeapus
a1. H. 6. 28. 4. E. 4. 31, frrffﬁﬂm conferat) 13 conftrued, /ta qrod epfropus dfrt'qﬁmﬂ lepime con,orar ; aud the like in
12. H. 4. Furmedon 15. a nuber of other cafes in our bookes.  And generally the rule 1s, Qwod non preflat impedis.
m:utum gquod de jure non fortitur effecam.

Thirdly, that conflruction muft be made of a ftatute in fuppreflion of the mifchicfe, and
in advancement of the remedie, as by this cafe 1t appearcih. For a fine levied by e huf-
band only is within the letter of the law; but the mifchiefe was, the heire wae barret ol the
inheritance of his mother, by the warrantie of his father without aifers : and it . - in.
tended to apply a remedy, viz. that it thould not barre unlefle there were aflets, and there-
fore the milchicfe is to be fupprefled, aud the remedic advanced. K2 gad beere: in lizerd,
beaeret in voviice as oftea before hath beenc find,

{fameftatute,if the huf-
band of the wife alien
the heritage or mariage
of his wife 1n fee with
warrantie, &c. by his
deed in the countrey, it
1s cleere law, that this
warranty f{hall not bar
the heire, unlefle hee
hath affets by ailcent,

na ['beritage ou ma-
riage fa feme en fee
ove garrantie, c.
per fon fait cn pais,
ceo eft clere ley, que
ceft garranty ne bar-
rera my ['beire, finon
que 1/ 1n'ad affets per
difcent . *

(6. Rep. z0.)

Sedt. 720
AMES ke doult eft, fi le ba- BUT the doubt is, if the hufband

ron alienaft ['beritage fa alien the heritage of his wife

Jeme per fine levy en la court by fine levied in the king's court
le roy ovefque garrantie, &ec. fi with warrantie, &c, if this thall
ceo  barrera [beire Jfans afcun barre the heire without any dif-
difcent en value. - Et quant a centin value. And as to this, 1 will
ceo, jeo voile icy dire certaine rea- here tell certaine reafons, which
Jfons, que jeo ay oye dit en ceft mar- I have heard faid in this matter.
ter.  ‘feo ay oye wmon mafter fir 1 have heard my mafter lir Ri-
Richard Newton, jades chiefe chard Newton,late chiefe-juftice of
Juflice de  common banke, dire the common pleas, once fay in the
un foits cn mefine le banke, que fame court, that {fuch warrantie
t2¢/ garrantie que le baron jfait as the hufband maketh by fine le-
per fine levie en le court le roy viedinthe king's court fhall barre
barrera lheire, coment que i/ | ad the heire, albeithee hath nothing
riens per difcent, pur ceo que l'jfla- by difcent, becavie the flature
tute dit (dont nul fine off levy en faith {whereof no fine is levied in
le court le roy) || 5 et tfjine per fon the king’s court) ; and fo by his
opIRIoNn

(2. Infl. 294.)

» e"jff ;lllll{:[l I.n HI'HI I\’[* .'H'I{l ]{Uh- ‘i ﬁ'ﬁ, ._”““{' ]“ ;'”'“] .7_\1_ ;“'H.l I{”h.

| o added L, and M, and Ruol,

4 &eadded L.oand AL and Rolt,

g
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fame manncer as hie might do by a fubfantive original convevance, notwithftanding the perfons to whom the hife eflatec e appointed
were not in exiftence ar th - time of the exceution of the conveyance in v Uieh the power i contained,  But it feems to he otharaife, if
the objetts of the power are reftraned 1o any pacticular defkription of poaons, as to the ehildeen of the apporsters Sew Aloxander v,
Alcxander, 2. Vez. 640 mnd Robinfon'v. Hardeaftle, in Mo, ]kHIWII'H Rep. of Calts determined in Chooeysfunimg the zoth Year of his
Preient Majetty’s Reign, p 22.—1n note 2, 1o page 216, it was contended, thar the eflares eveared by the cxever £ of pawers ol appoint-
ment precedied from the time of thew coming into exithenee, all the ufes Jimited 1o take efval m detanle of appointment, and
all the riphts and medenrs unnexed to themy and confequently, that in the cides whére elbates are [ouited to fuch wies a0 pers
fon thall appointg, and for want of appointment, to the ule of his vight heirs, the appointment will be good ayraindl the wite's rph of
dowerj but in the fume note it 39 obferved, that there me reafons v iy fueh appointimenta thould nor alwavs be dependedupon. ' he
modes genernlly uled to prevent the wife's dower feem open to obyedon, Somerimes the eftate is Ited toa prrchafor and a ndlee
and their hewrs, bue as to the eflate of the truftee and his heirs wmooratt Tor the purchafor and his s This expofes the pachator
to the chance of the truflee’s dying in his lfe; in which cenfe the right of dower will attach upon the eftmes homctimes the
eftate is himited o the purchafor and a reuflee, and the hevrs of e trafiee, bur in trufl for the purchifor,  Sometines i 1y ineitcd
immediately 1o the truftee and his heirs, in oun for the purchafor and his heosy but sl thele modes oe obledonable, as they koo
the |L'!§'I| fee Hrom the |mrclmhn*, and L‘x]‘!uﬂ' Bim to all dhe imconvimtence of s t‘Ii‘..‘huutin“ to the crown forwaat ol hoos ol the tnftee,
TR 4 or of w4 l!L‘uJHIiIIH W:'n.l:{l N itlﬁllilh, Illil!'l'iudp\\'{lnIL'I‘I, O el ﬁ.th I'I*IHHII!'I ul_u diitance, nln[. 1;.!]]): difeove 1ir|lv_, oF Lol IH;“”:' 1¢) :”Th “;
Y '2 ' N the conveyunces tequired to be annde of it Bometimes even it nay be canfiderel ro pafiinthe gencial dovit - of the utteew i, o
3 #';"' 4 g ol 2 ?]J} that means become faitled at luw o ufes in (i) lettlement, and therefure not 1o he repained but by i fine or connnon 1cavil v
Yt T )/ ,;ﬂf(( ‘Toand ll!l the exiflence of a teniit an thil not ta be repained swithout the aid of pobament. Tramnor thaetore Le th*{n:ul_llt: that 1he
3‘1.'[" CIVer/e 2. A Jogal fee thould be outflanding i a truftees "Uo prevent this, the eflntes iy be Sl Hindred to fucdde wfes as the purehafo (hall by
’/’ﬁ;f./”m;, Wy é e deed orwill appoint, and Cor want of appointment, o the ufe of 0 trafice, bis hei wnd atligng, doring the lite of the prochadon,
W/f Jtin 3/:{‘/,: trult for him, und fubjett thereto to the ute of the purchafor, his heiry nnel affiggns, 11 thiv method be adopted, no doubt will n:mnu;
v . of the wite's vight of dower being effeélually prevented j the purchafor during his life will have the abtolute command of the Je;gs
fee, and ut hiv death bt will defeend upon his heir.



Lib. 3.

opinion cel garrantie per fine * de-
murt uncore un collateral gar-
rantie, come il fuit a le common
ley, nient remedy per le dit effa-
tute, pur ceo que le dir effatute
except alivnations per fine ove
garrantie.

Ot Warrantie.

Se&t. 730,
opinion this warrantie by fine
remaineth yet a collaterall war-
rantie, as 1t was at the common
law, not remedied by the faid fta-
tute, becaule the {aid f{tatute ex-

cepteth alienations by fine with
warrantie,

Se&. 730;

F T afcuns auters ont dit, e

uncore diont Je contrarie,
¢t cco cft lour proofe, que come
per mefme le chapiter de dif
eftatute il eft ordeme, que le
garrantie lo tenant per le cur-
tefre ne ferra my barre al beirve,
Srnon que il ad affets per difcent,
Tc. coment que le tenant per e
curtefie levie un fine de mefines
les tencments ovefyue garrantic,
e, auxy fortment come il poit
Jaire, uncore cel garranty ne bar-
ra my ['beire, finon quc 1/ ad affets
per difcent, Ee. Et jeocroy que ceo
eft leys et pur ceo ils diont, que
ferroit  iuconventent d’entender
leffature enticl forme, que un bome
que 12'ad rions forfque en droit fa
Jeme purroit per fine levie per luy
v de mefines T les tenciments queux
il ad forfyue en droit fa feme ove
garranty, Ce. barre ['beire de
mefimes les tenenicnts fans afcun
lifcent de fee funple, Se. lou fo
tenant poer e curidfic ceo ne puit

j 70

*

()

AND fome others have faid;

and yet doe fay the contrary,
and this 1s their proofe, thatas by
the {ame chapter of the faid fta-
tute 1t 1s ordained, that the ware-
rantie of the tenant by the courte-
fie fhall be no barre tothe heire, un-
leffe that he hath aflets by difcent,
&cc. although thatthe tenant by the

?31; 382.

courtefie levie a fine of the fame-

tenements with warrantie, &ec. as
(trongly as hee can, yet this war-
rantic {hall not barre the heire,
unlefle that hee hath affets by dif-

cent, &c. And I beleeve that this

is law ; and thereforethey fay, that
it {hould be inconvenient to intend
the ftatute 1n {uch maner, as a
man that hath nothingbut in right
of his wife might by fine levied by
him of the fame tenements which
he hath but in right of his wife
with warrantiz, &c. barre the heire
of the fame tenements without any
difcent of fue fimple, &c. where
the tenant by the courtefie cannot
doe this.

Eifg}:- j?:;,ljﬁ

jﬂ‘/[ﬁ S ils ont dit, que le fla- BUT they have faid, that the fta-

tuete orra entend jolongue col
Sorme, terlicety low le ffatute § die,
L"dﬂ! ni! Jf"fzt' f_ﬂ /:.""Uft‘ Cit court /L"
roy, coo off @ dires dent uul loial

e wbled T oand AL and Raoh.
6 o, 005, 1ooand Mooand Roh,

t mefme added Tooand M, and Reh,

tute thall bee intended after this
manner, fei/icet, where the {tatute
faith, whereof no fine 1s levied in
the King s court, that is to {ay,

e

(Plowd. 57. b, Ant. 1:5. 2. g6o.
a. 909, a. 581.0.)

Y omefmnes not in Lo and M. nor Rol.



Lib. 3. Cap. 13.

(10. Rep. 43. Ant. 381. b))

Jine eft drotturclment levy en la
court le voy. Iit ceo eft, dont nul
fine de le baron et fa feme foit
levie en le court ke ray, car al
temps de le fefans del dit efla-
tute, chefeun effate de terres ou
tenements que afcun bome o
Jeme avoit, que difcenderoit a
o beire,  fuit fee fimple faus
conditton, ou [ur certaiie condi-
tions en fait ex en ley. Lt pur
ceo que adonques tiel fine poit
drosturclment eftre Jevie per le
baron et fa feme, ct les beires le
baron garroniteront, Ee. tiel gar-
rantie tarvera [bewre, * ef tfjint
2ls diont que ceft ['entendement de
[eftatute, car fi le baron et fa feme
Jieront un fegfement cn fee per
Jait en pais, fon beire apres le de-
ceafe le baron et fa feme avera
Oricfe d’entre {ur cuiin vitd, &c.
nient obflant le garramtie de le
baron, donque Ji nul ticl exception
Juit fait en Peflatute de le fine
levie, &c. donque |'beire averoit
le briefe d’entre, &c. ment obffant
le fine levie per le baron et fa_feme,
pur ceo que les parolx de I'eflatute
gevant |exception de fine levie,
Ee. fent generals,Se. ¢ eftafcaverr,
que | 'betre lg feme apres le mort
le pere ef la mere ne forf barre
d’altion, 51l demaund ['beritage
ou le martage fa mere per bricfe
dentre, gque fon pere aliena en
temps [a mere, et iffint coment
que le baron et la feme alicnent
per fine, uncore ccocff voicr, que
le baron aliena cnz temps la mere,
et tffint il ferroit en cafe de I'efla-
tute, fion que tiels parolx fue-
rent, {cilicet, dont nul fine oft levre
en la court fle reyy cof yfme ils

Of Warrantie. = Selt. 731,

whereof no lawfull fine is right-
fully levied in the king’s court,
And that is, whercof no fineof the
hufband and hiswifeisleviedin the
king's court, for at the time of the
making of the faid ftatute, every
eftate of lands or tenements that
any man or woman had, which
{hhould defcend to hisheire, was fee
fimple withoutcondition, or upon
certain conditionsindeedorin law,
And becaufe that then fuch fine
might rightfully be levied by the
hufbandand hiswife, and the hejres
of the hufband thould warrant,&c.
fuch warrantie {hall barre the heire,
and fothey [ay that thisis the mean-
ing ofthe ftatate, for ir the hufband
and his wife fhiould make a feoffe-
ment in fee by deed in the coun.
tric, his hzire after the deceafe of
the hufband and wife fhall have a
writ of entrie fur cut mn vitd, .
notwithftanding the warrantie of
the hufband, then if no fuch ex-
ception were made in the {tatute
of the fine levied, &c. then the
heire thould have the writ of en-
trie, &c. notwitiiftanding the fine
levied by the hufband and his wife,
becaufe the words of the f{tatute
before the exception of the fine
levied, &c. are generall, viz. that
the heire of the wife after the
death of the father and mother is
not barred of action, if he demand
the heritage or the marriage of
his mother by writ of entrie,
that his father alicned in the time
of his mother, and fo albeit the
hufband and wile aliened by fine,
yet this is true, that the hufband
alicned 10 the time of the mo-
ther, and {o it {hould bee in that

diont, que cco eff a entender, dont  cale of the ftatute, unlefle that (uch

il

&, added Ly and M. and Roly,
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nulfine per- le baron et fa.feme. wordswere, viz. whereof no fine is
eft levie.en la court le roy, lequel leviedinthe King'scourt; and fothey
eft loialment levie en tiel cafe; fay, that this is to be underftood, (= Int231)
car: fi - les juflices ont conyfans, whereof.no fine by the hufband and
que. bome que nad riens for/- hiswife is levied inthe king’scourt,
que en droit fa. feme, voije levier the which 1s lawfully leviedin {uch
un fine en fon nofine folement, cale; for if the juftices have know-
2ls ne wvoylent, ne * wungue de- ledge, that a man that hath nothing
voyent prender ticl fine d'eftre le- butin theright of hiswife, will levie
vie per le baron folement fans < a fine in his name onely, they will
Ja_feme, &ec. ldeo quazre de ceft not,mf:jthf;r ought they to take fuch
matter, &c. " fine to be levied by the hufband
alone without his wife, &c. JIdeo
quere of this matter, &c,

EO ay oye, mon ??Idgﬁé’f‘-ﬁif R. NCWtOI], &e. who was a gentleman of un
. ancient family ; in Latine, df novd willd 3 1n French, deneufe wille; and a’ reverend
lcarned judge, and worthily advanced to be chiefe-juftice of the court of common pleas, whom
our authour remembers with great reverence, as by his words you may perceive, calling him
his maftter, and citeth his opinion delivered once in the court of common pleas, which our
authour heard and obferved (whofe example therein it 1s neceflary for our ftudent to fol-
low) ; but the latter opinion (as hath beene before obferved) being Littleton’s owne, is againft
the opinion of the lord Newron [d), and the law is holden cleerely with our authour at this [d] Braflon 121, Fleta lib, £,
clay; and our authour (as in all other cafes) hath good authoritic in law to warrant his cap. 34. 8. 13 > G“__Bhw'it_

opnIon : Nullins bominis authoritas tantuny: apud 7205 fvfalcw debetyut meliora non Jequeremur _/z' quis 18.E.3.51. 7.E,3. 84.
attulerit, ‘ Pl. Com. 57,

’ Y . (3. Rep. 7.
Car fi les jufz’z_cw ont conufance, &c. Hereby it appeareth (e] that the S ?21_?)
judge, if hee knoweth it, ought not to take knowledge of a fine that worketh 2 wrong to a [¢] 33 H.6. 52: 5. E. 3. 56,

il'd El'f()l]. 2. Eliz. Dier 1?3. ) J H. 7+ Ob
third p r. Mar. 8g. 4.E, 3. 41, ’

ﬁ’zﬁff _/é’ rro1l INCONVENIENEs  Aroumentun: ab inconveuionti, is very forcible in law, ag 7- Ebiz. Dier 246.
often hath beene obferved. Vide Sct, 85, &,

Of the reft of thefe three Sections {ufficient hath beene faid before,

SeCt. 732.
I‘.TE M, eff afcavoir, que en ALSO, it is to be underftood,

cenx, parolx, ou [I'beire de- that in thefe words, where the
mande I'beritage, ou le ~mari-. heire demands the heritage, or the
age [z mere, coft parol (ou) ¢ff marriage of his mother, this word
un disjundtive, et eff autant a dire, (or)is a disjunctive, and is afmuch
S Dbesre. demande le beritage fa to f{ay, if the heire demand the he-
merey fCilicet, les tenements que ritage of his mother, viz. the te-
Jfa mere aveit cu fee fimple per nements that his mother had in
qifeent ou per purchafi, ou fi fee fimple by difcent or by pur-
Vheire demaund le mariage fi chafe, or if the heire demaund
merey céftqfcavoir, les tenements the marriage of his mother, that is
que

® unque notin L. and M. nor Roh F  nofme added L and M. and Roh. T &'¢ not in L. and M. nor Roho

g K
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Lib. 3. Cap.13. Of Warrantie. - - * Sect. 733

gue:'ﬁzermzf dones @ fa miere en tofay, thetenements that weregive -
. - frankmariage. | en to his mother in-frankmariage.

K /wﬂ‘ 30%. 00 -

SOME doe expound heritage of the mother to be the lands which the mother hath by

{Ant. 16. 2.)
Vide SC& Qe

difcent ; and that conftruétion is true, but the ftatute, by the authoritie of Littleton, ex-
tendeth alfo where the mother hath it by purchafein fee fimple ; for fo faith Liztleton him-
{elfe, that this word (inheritance) is not only intended where a man hath lands by difcent,

but’ wheré a man hath a fee fimple by purchafe, becaufe his heires may inherit him, And
albeitit be true, that the ftatute extendeth to an eftate in frankmariage acquired by purchafe,
vet doth it extend alfo to all eftates 1n taile, afwell by difcent as by purchafe ; for that frank.

mariage is put but for an example,

E G O et baredes

mer wWarranti-

zabimus, et imper- faits

petuum  defendemus.

Wherein three things are to
be obierved. Firft, that Ae-
redes mei are words of necef-

oz 34 fitic, for otherwile the heirgs
fz] 6.-E, 2. Vouch. 238.76-- %a:__c not bound. [E]—Saﬁll:?,
13, E. 2. ib. 262, 145 4154} 5000 T the claufe of the
warrantte it bee not men-
tioned to whom, &c. yet {hall
it be intended to the feoffee.
[4] Thirdly, that the feoffor
may by exprefle words war-
rant the land for the life of
the feoffee, or of the feoffor,
&c. but the recoverie in va-

[c] Bra&. fol. 37. 238. & Lib. 5. lue fhall bee 1n fee. [¢] Of
380, 381, Brit. fol. 106. b,
Flet. lib. 5. cap. 15, & Lib. 6.
cap.23. 3s.H. 8. & Gar. go,
F, N. B. 134. b.

[6] 38!*E- 3. l@l

manner : Kt eégo ot beeredes
mei warrantizabimus tali et
heredibus fuis tantuim wel talt
et beeredibus et offignatis et hee -
vedibus aflignatorum, wel affig
natis affienatorunm, et eorum
haredibus, et acquietabimus ct
defendemus eos totam terram
illam cum pertinentiis, contra
omnes gentesy €5¢co Per hoc au-
2ent quod dicit (ego et heeredes
‘met) obligat fe ¢t becredes ad
“arraneiam propinguosy et res
. M0L0ky prezfentes et futuros, et
r/'m*cwfemﬁ in infinitum. Per
hoc autem quod dicst (warran-
Yizabimus) fufcipst in f¢ oblis
gationemad defendendun fuum
tenementum i poffefione rei
date et afignatos fuos et corum
haeredes et omnesalios,$5¢c, Per
hoc antem quod dicit (acquicta-
bimus) obligat fe ot bearedes
Juos ad acquiciandum fi quis

Brit, ubi fup. Flet. ubi fup.
11, 1. 6.48. 6. E.2, Gar. 262.

1 move~=mote, L. and M. and Roh.
enote, L., and M. and Roh,
ded L. and M. &'c. only added in Roh.

this Braflon writeth in this

% &re added L. and M, and Roh.
| reo not in L., and M. nor Roli.

Sect. 733.'
jTEM, come eft

move J. en divers
ceux  parolx
en Latyne, Ego et
hzredes mel * war-
rantizabimus et 1m-
perpetuum defende-
mus; z/eff a wveier
quel effect ad cel pa-
rol, defendemus, en
tiels faits 3 et'il fem-
ble que il wad pas

leffect de garrantie,

ne emprent en luy -
la caufe de garrantie;
car s'il iffint ferroit,
que il prent effelt ou
caufe de garrantie,
donques s/ ferrott $mnit-
te en afcuns fines le-
vies en la. court e
7oy : et home ne Vei-
et || ceo unque que
ceft parol defende-
mus: fuit en afcun

fine, mes tantfolement

ceft’ paro!/ Wwarran-
tizabimus; per- que

[femble, que ceft parol

§ et verbe warranti-
20, 9 fait la garran-
tie, et eft la caufe de

} Janotin .. and M. nor Roh.
§ ¢i werbe not e Loand M, nor Roh,

A LSO, whereit is

- contained 1n  di-

vers deedes thefe words -

in Latine, Ego ¢f bee-
yedes mei warrantiza-
bimus et imperpetuun
defendemus ;3 it 18 to
bee {eene what effeét
‘this word (defendemus)
hath in fuch deeds;
and it feemeth: that
it hath not the effe&
of warrantie, nor com-
prehendeth in it the
caufe of warranty ; for
if it thould” be fo, that
it tooke the effeét or
caufe of warrantie, then
it fhould bee put in-

to fome fines levied

in the -king’s court :
and a 'man never faw
that v this « word (ds-
Sfendemus) Wwas in any
fine, but only this
word"  (warrantizabi-
mus) 3 by which it
{feemeth, that this word
and verbe (warranti-

- 20) maketh the .war-

rantie, and 1s the
caufe of warrantie, and

gar-

tomitte—

q as, dre. ad-
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Lib.3. - ¢« Of Warrantie.

garrantie, et nul au- no other word in our
ter wverbe en nofire law.
ley.

- ferviltum quam in cart@ dona-
tionis continetur. Per boc an-
teme quod dicit (defendentus)
obligat [e et baredes [uos ad

defendendum fi quis velit Sferwitutem ponere ve: datwe contra formam fuwe donationis. [d] Bereby
1t appeareth, that neither n’qﬁ'mfrre nor argur'e!m'ﬂ doth ‘crcate_u wurrﬂ.ntic, but warrantizare
only. Andus Ego et hredes mei awarrantizabimus, {s'c. 1n Latine doe create a warrantie ; {o,
I and my heires thall warrant, &c, m Englifl, doth creatc a warrantic alfo.

[e] It aman be bound to 4. 1n an obligation to ldcfcncl_{'_uch lands to 4. whereof the obhi-
gor had infeoffed him for twelve yeares, &c. in this cafe if he be oufted by a ftranger with-
out being impleaded, the obligation 1s forfeit : butif he bee bound to warrant the land, &c.

Sect. 733

p:’nf peticrit Serwitit wel alind

334

[4] 46.E. 3. 28, 11.H. 4. 41,
6. £. 2. Vouch. 252,
2. 1. 4. 14. a,
{Moor. 175.)
] 2. E. 4. 15. tit, Det, y1.

¢
g:z. Roll. Abr. g3g6. Cro. Car. 4.
Dycr 355. 3. Ant. 203, b,

4. RfP* Bﬂr 91 -R.CP- 61 .)

the bond is not forfeited, unlefle the obligee be nmpleaded, and then the obligor muft be
readie to warrant, &c.

Dongues il ferra mit en afcuns fines, £9¢.  Here Litthton draweth an argu-
ment from the forme and words of a fine ; and his reafon is this : that feeing that a finc is
the hizheft and fureft kinde of aflurance in law, if defrademus had the force ot a warrantic,
it would have beene contained in fines : and on the other fide, fecing this word wvarrantizo 1s
contained in fines to create i warrantie, that therefore that word doth umply a warrantie,
and not the other.

Et nul auter verbe en 73?/;?"6’ [éf}’- Here it appeareth, that no other verbe in
our law doth make a warrantie, but cvarrantizo only, which is only appropriated to create
a warrantie, _

Bu:, Qui bend diftinguit bené docet 5 and here of neceflite you mu[:t diftinguifh, [“] firft, Se&. 6q7.
betweene a warrantic anncxed toa frezhold or inheritance, (whereot Littleton here {y caketh) [} gr. £. 3. Vonch, 24,
and a warrantie annexed to a ward, which is a chattell reall ; for there, grant, demife, and 12 Rich.z.1it Cont. ac

46. E. 3.28. Vide Scét. 1.

! _ h . . i . g . Vouch, 15, oq. k., 2, 48,
the like, doe make a warrantie. And of warrantics annexed to frecholds ;1:_1{1 inhericinces, . E:I?‘J%- " %}_mki“qi mons’
fome be warranties in deed, and fome be warranties in law., A warrantic i deed, or an . 8 p 3. 61, 12, K, g,

exprefle warrantic, (whereof Littleton here {peaketh) is created only by this word avarraz- Vouch. a7, Temps L. 1.

JHf e trmrrs m/‘n/{/

tizo ; but warranties in law are created by many other words ; they be theretore called war- Vouch. goz. g M6, 4y, | 0% 2

ranties in law, becdufe in judgement of law they amount to a warrantie without this verbe -« #ns. /&2 < soe BB L ISP
avarrantizo. { f| Asded: i5 a warrantie in law to the feottee and h}:; hetres during the lifc (/] Leftat.de Bigamis, c. Gf,;':f/"-?,":;;f‘? "',E}:f;rfﬂ:f‘vﬂ
of the feoffor, but conceff in a feoffinent or finc implyeth no warrantie. (1) But betore the 2. H. 7 7 6. H. 7.2, Deecde Shhere _,,H.,.a: 5 F2n
ftatute of guia emptores terrarum, if a man had given iunds by the worf:l dediy tO have and to %35“5{] 3 ;' F;’;; . T\I“.-B:. tit, fé-_ﬁ'*z‘frigayi} # z;"«; ;ﬁiy
hold to him and to his heires, of the donor and bhis hetres, by certain {ervices, then not »200. Xniz. o B 134 e €4 dwn A70F 7Y

Lo s & ﬁ:--,-.:'.a PR

5 :"_I,'Jﬁ:.:ﬂ.n pﬁ?‘gﬁ!{’f :ﬁ/&"ﬁ
A XV;::«I{': Lir B et
A 1 s tor Efrad e

o

6. E. 2. Vauch. 2 538.

only the donor but his heires alfo had beene bound to warrantie: but it before that ftatute (yayun, 118.)

a man had given lands by this word ddi, to a man and to his heires for ever, te hold of the
chiefe lord, there the feoffor had not beene bound to warrantic but during hus lite, as at this
day hels. o |
~ And albeit the words of the ftatute of &::gfamf.r be, in cartis auten: ubi continentur (dedi ot
conccffiy, &¢.) yeuif dedi be contained alone, 1t doth 1mport a warrantie ; for the ftatute doth
conclude, 7p/z tamen feﬁfm’:r in itd fud ratione proprii doni fui tenctur warrantizare ; fo as ; ,
dedi is the word that implyeth warrantie, and not coxcefi® Alfo where the words of the tta- & Az ety
tute bee further, fine clanfuli quie continet avarrantiam, the meaning of the {tatute 1s, that A R < s fi;r
dedi doth import a warrantic in law, albeit there bee an exprefle warrantie in the deed. _ ""_"{—“—‘74;——;‘-.‘:".,5.#; :
For if a man make a fcoffment by ged7, and in the deed doth warrant the land aganft e T e dh, 177 A1),
7. 8 and his heirces, yet dedi is a generall warrantic during the life of the feoftor ; and (o it A

"{;'d’.r: F oty P < réf_
e reEl
SorlyamiH s miifonten .
r T
A:"jr wosre, ""r?"'{fr{r"; 4
.Af -’(". /:h L] J'-;.‘;Fi d?,:;:
L 4 . .
-_..4"{2.-/: e ag--rﬁ F .
T 'y’ "
.’ifﬁ l’.f{,f:r ;i';,-n-l‘_'l" d‘é"ﬁﬂ."“" F—-.,
..r"'i:" ..; -"'{ f!!{* P ;Tflf-fi:f-rjr
-J. i/.;--.d"f‘. 2-.’7_‘!:':

(F. N. B.134. b}
;"’:"f f-;.‘--;’-f. ?}’?.':-..‘

d

ey

ol t-‘ﬁ.r.r-..

E_E—-J{ LAy LrFLS N A =
3 Ky gL, C e 2 asa S BEw
g1 Hil. 14. El. in Com. Bang. -2 # e & .A::-Lt:}. X
[[?r] Lib.4.l0l.80. in Nokes’ calfe. ,~ °

8.£.3.69, 9.E. 3. 15. 10.E.3.11.
2n, K. 3. Cont. de Gar. 7, 1
3t £. 3. Vouch. aBo,

32. E. 3. ih.102. 43.E. 3. 3.
¢, F. 3. tit. Cutin vita 17,

3, K. 3. Formedon 44.

1] 4. E.2. Vouch. 245,

g2, I, 2. 3. 14. 1L 6. a.

ao. . 6, 14. Lib. 4. fol. 122,
in Bullard's cale. 15. E 4, |
Bar. 255. 43. L. 3. 3. T
L.ib. 1. f. g6. Lib. &, fol. 17, :
spencer’scale. Lib, 8, Tul. 7 -,
St. Stallond’s cale,

b

 was the ftatute expounded in both pownts, [g¢] Hil. 14. EL 1n the court of common pleas,
which I myfelfe heard and obferved. 4] And if a man make a leafe for life referving a
rent, and adde an expreflc warrantic, here the exprefle warrantic doth not take away tlu.:.I
warrantie in law, for he hath cle&ion to vouch by force of cither of them. And 1n Nokes
cafe note a diverfitie betweenc a warrantic that is a covenant reall, Elnd a4 warrantie concerie
ing a chattell.  [¢] Alfo this word rvcambium doth 1mply a warrantie,

Alfo a partition implyeth a warrantic in law, as i the Chapter of Parceners appearcth.
And homage aunceftrell doth draw to 1tfelfe warrantic, as hath beene faid in the Chapter of
Homage Aunceftrell, _ _ _

Audg it is to be obferved, that the warrantic wrought by this word drdl, 15 a fpeciall war-
rantic, and extendeth to the heires of the feoffee during the lite of the donor only. But
upon the exchange and homage anceftrell the warrantic extendeth reciprocally to the heires,

and againft the heires of both partics : and in nonc of the cafes the athgnee thall vouciI} by
orce

FEE T — aarsjniiagl &

AF S o AL

o

- g =

JPURN [ —

(1) What is faid by fir Edward Coke in this place, and the determination of the judges in an{‘rs’ cafc, 4. Rep. b, and lord chick v e ABe A Sl
juftice Vaughan's argument in Fayes v, Blrl{url}nﬂ, I h_ls Reports, page 126, Ihuu‘lcl ruumvurh_u feruples too ofton t‘ntclt;unf:d an the/?2 4
part of trudtees, refpefling the propricty t{f thenr conveymy, h}i the word grant. .J'IHII] the ]‘!:Iﬂft_l;r‘j Lere refened Iu,q.lt moft clugl_l'iyiJ ,,,.g; e N p
appears, that the word rrant, }vhun wfed in the cntu'{:\"ﬂtlt‘{l of an eftate of 1I1'IH‘.I'_IT;II'|('L'1 ﬂnt“: I‘lflt IH‘.I]‘-']!,‘ el W .".l'l.llll':' \ .'ll]t] I[hﬂt I.f Iri’:g}i,ﬁ:,‘-:irl”{- :4: l__};“/ "‘?./
did, the infertion of any exprefs covenant on the pirt of the granior, l\'[‘llllli qualiis :n"ul reflran s an‘u and operatton within the i L,;{:'_:—':,Ji:..'f:r't-h‘-fﬁ /4
port and clteél of that covenant, as the l”".“"‘ whun‘ It appeiea h} expreds "'-‘:'“I'{IH how far the paroes {lL.'“:HH:'l‘! the warranty thould ex- ﬁ;”?;iﬂ{i!'?'ﬂﬁ?;ﬁf{,
wend, will not carry it farther by confliudlion Liere as thorelone no Leafunable eround for X iitees ulr,uqmg mlrun':m:}' I:‘s,r the swandd ‘ ML s: #H;f;ﬁﬁm
arant 3 hut ferious objeclions may be pntfed in fome cates 1o purchaders taking cunvey.nee f1om tlium vithoutat, “hete are flated — ’ o A
i the following paflage from Bndgman’s Cnmph.*ic Convev.omcer, vals 1. 323, Sir Jellrey 1’;|1|m':|' s velolution concerning the wnnl*:/‘ "/f"'-';"' L2y e Sreaay
¢t giveand prant i a conveyance. 8, l‘cnnruu'u that c.ore ouehr to be talien ina conveyance, 0 wlm!* nature foever it _hm th;_n tlu-ru“ i por e h_uﬂ;_;:)
benot therein give and grant s for they mmply a gencrdl soarrenty, Ilillf.l ihall not hu':ll:uhucd by -LhL‘ [pectitd waryanly hlriluwm;; : .n:‘# A I S o
hath of late been thrice adjudged. M. L. =5 :]uiﬁ'uy jl.l|l]‘|L'It'h anfwer, Y Gior nnplm-:,b nprif mtl co rantyy, amd ‘h.m s notalwang® 7 e i - .‘bf,af;*
ufed.  The word prant, in a leale for years, 15 acovenani in lasu; 0l (15 Yo anay L'il!] 1t} I;;r‘zf.:*;:ui wr sl o be not gui- """'"""'i . - v
liiedl hy A covenant or cpdrvdnty " ﬁfih‘: but if there be oot r{;:nf nr_ qued) tilnly w.f:m’, then ”."i Il{ﬂi-’llnl.‘ll 1o the w :‘rulh of rluj’; Z - "',ﬂ"';* e T
covenant ﬁlliﬂ.‘[]tlﬂlll’- Blll in inn rﬂ.“‘r‘ ﬂ_l)r fH/H'Hf(HH‘ci' WIIL‘IL‘ tlIL' ,"r r ]-LI”L'”I, I]lt P I,I'IL‘ uuu'l i ruy! 1t I]L‘Ith‘l‘ N r‘ﬂ'L'HHHH 1A fﬂ-‘zu, L™ e F;'ﬁ r:f s v
'J'Uf”'l'i””_l'- ITor i{' it ﬂmuld e a ;*gqr;-unuf‘fﬂ fff‘.'u, Qar '.'UIHTHJ.‘{P NI H: would Tethore 1'ui11'.1111u1l and ( b e b) IIIF ‘TUIH'!':””:V /r.n, 2 W
and covenants in fuite  And adecd to palsan inberitivn e whore common sy cannot l‘;u " ithont s fur‘ e e r‘r.fiuuuu KSRV, AP ey LY
cannot pafs by the Lvery, but mudl pats by the word orant. And Ioever vet faw :Ljr'q[;‘mf nd Hhmllt . by | .lln?t'r.' -*lluu:- & s A2 ../;f}'.'.‘-,(a:m.*
covenant thull be cxpoumlud with rugurtl to thie contexiy vl tv i)'numuun., ap gthe u.'tud&‘, {ve Culll, Dlg- Loy (1)-) Vin. A, (-U';,u._,. I 4 :,:,.:,:f.,
venint (e 42 e aaes, Vel furtior
Y L e . ,‘:’/"/1"

’;51:-'
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L1b3 " Ca p. 3. Of Warfahtle‘ Se&t. % 3.

force of any of thefe warranttes, but in the cafc of' the e,{change and Jedz, thc aiﬁgnec hall

rebutt, but notin the calc of hnm*au*e anceftrell. 3 C e
[#] 28. Al 33. 13.H. 4,5 [4] And{» no man l’lmll have a ert of contra formam collationis, but only t
18, L. 3. 18, 4 . 2. Avowr. his beires which be privie to thedeed ; but an affignce may rebutt by force of the decd.
i::ti B e . 131 E. a. [/] If a man makea giftin taile, or a leafe forlife of land, by deed or without decd,
" lon. . refcrving a rent, or of arent fervice by deed, this is a warrantie in law, and’ th¢ donee or

he feoffee and*

Avowr, 100. 3go. H. 6. 7.
33-H.8. Dyer 51, Icilee being impleaded, thall vouch and recover in value. And this warrantie- in law ‘ex.
10. H. 7. 13, b. F. N. B. 163.2. tendeth not only agamnit the donor or lefTor, and his heires, but alfo againft'his afionees of -

g’]ﬁf? ;, E? C““‘Ed“ V:’;'I‘-:;‘ :Ei the reverfion ; ;md fo likewife the aflignee of leflee for life fhall take benefit of this warrantie
. 4 ' in law.

fg_LE_%fgj_- ‘E::. ; f 33 > [#] When doweris affigned there is a warrantie in law included, that the tenant in dower

3. H. 7. 13. 6. H. 7.2. 14.E.3. being impleaded, fhall vouch and recover in value a third part of thc two patts whereof fhe

Garr. g2. F. N. B. 134. g is dowable. (1)

;Si.t.hé {f&nﬁz;pli: dE;' S ). And it is to be undcrflood, that a warrantic in law and affets is in foinc cafes a good bar.

[n] 4.E.3. 36. 33.E. 3. [#] In a formedon in the difcender the tenant may plead, that the anceftor of the de-

Lit. Cont. de Vaucl. 122. mandant exchanged the land with the tenant for other lands taken in exchange, which de.
{fcended to the demandant, whereunto he hath entred and agreed ; or if he hath not entred

413- All. 32. 0. E. 3. 7.
F. N. B. :.,q. m. and agreed unto the lands taken m exchange, then the tenant lmy plead the warrantie in

["1 t4. I1.6. 2. 15. E. 3. law, and other affets deicended.

Bar. 255, (0] If tenant in taile of lands make a gift in taile, or a leafe for life, rendring.a rent, .

[0] 38. E. 3. 22, 23, 24

13. E. 3. Gar. 35 and aieth, and the iffue bringeth a forinedon in thie difcender, the reverfion and rent {hall

not barre the demandant ;. becaufc by his formedon he 1s to defeat the reverfion and: rent,

Et non ﬁaﬂ' eff adduct mcf'ﬁtm erufdem refy cujus pmrm diffolutio,
[#] 16, E. 3. Age 45 ut if other affets in tce fimple doe defeend,” then this warrantic in law and aflets is a

18. E. 3. 8. 3t. E. 3. Gar, 29, good barre in the formedon.,
Here foure thmrrs are to be obferved : firft, that no warrantie in law doth barre any colla-

terall title, butis in nature of a lineall warrantie: wherein theequitic of the law is to be ob-

ferved.
Secondly, that an exprefle warrantie fhall never binde the hcires of him that maketh the

(1. REP' m' - fﬂj"" . warraptie, unleffe (as hath beene faid) they be named : as for exumple, Lirtletdn Here faith
(Egn ot beeredes mer) ; but in cafe of warrantics in law, in many ¢ cafcs the heires thall bee bound

A T N e -
e
- -

O warrantic, a. but the be not named fee.q oo 9‘?-2

Thirdly, that in fome cafes warrantics in law doe cxten fo execution if value, of fpe-

"‘99 Vide lib, 4. Fﬂl 121. Buftard’s
ciall hnds, and not generally of lands defcended in fee fimple, as you may fec at’ large in

cafe,

my Rejorts,
[_;] I‘omthly, that warranties in law may be in forme cafes created without dccd as upon

gifts in taile, leafes forlife, efchanges, and the like

And f‘ecmq‘ fomewhat hath beene faid out of Braffon and other antient authors, corcerning
aflignees, it is neceflurie to fhew who fhall take advantage of a wauanue, as aflignee by way
of voucher, to have recompence in valuc.

[#] If a man infcoffe 4. and B. to have aid to hold to ‘them and to their heires, witha
clanfc of warrantie, prediflis A, et B. et eorum beaeredibus et affiznatis : 1n this caleif 4. dieth,
and 5. fuwweth and dieth, and the heire of 3. infeoffeth €. he fhall vouch as aflignec, and
yet ‘he is but the aflignee of the heire of one of them; forinjudgement of law the aflicnee
ot the heire 1s the aflionce of the anceftor, and fo the aflignee of the athgnée fhall vouch it
infinitum, withmn thefe words, (his aflienes.)

[ /] 12. E. 2. Vouch, 263. If a man infeoffeth 4. to have and to hold to him, his heires and affignes ; A. in-
19, E.2. Gar. 85, 13.E.2. feotfeth B. and his hetres, B. dieth, the heire of B, fhall vouch as affience to 4. : fo as licires
ib. 93. Lib. 5. fol.17. “Speafer’s of aflignées, and '1ﬂ1rrnccs of atfqms, and allignees of heires are within this word (aflignes) ;
cale. 7-E 3 3¢ 10 B 390 () i0p feemed to be a queftion in Bradon’s time. And the affignee fhall not only vouch, but

i - l...: 3 (;dl’l‘-
. - 3.313. . alfo have o evarrantia cart.c.

[7] 45 E. 3. 20. b.

[r] 14. E. 3. Gar. g3.
13, E. 1. Gar. 83.

1ib. 5. fol.19. b, in Spenfer’s
cafe. g8. E. 3. 21,

Bialt. ubi tup. g

Garr. de Chort. go. 36. E. 3. If a man doth warrant land to another without this word (heires), his heirés fhall not
f}dﬂ 1. 4. H. 8. Dy. . vouch : and regularly if he warrant land to a man and his heires, without nammg aﬂ’gncs,
I. ¥.B. 135 his affignce fhall not vouch. [¢] But if the father be 111fc0ﬂ¢,d with warrantie vo hun and his

. 6
[¢) 43.E. 3. 23 2. E. 3. 68. heires, the father infeoffech his eldet fon with warrantie and dieth, the law giveth to the fonne

Ante 174. 2. b, Poll. goao. a
( ¥ / advantage of the warrantic made to his father, becaufe by aét n law the wartantie betweene

40.E. 3.14. 24 E. 3. 36,
11. H. 4. g4 30. E. 3. 17. the father and the fonne 1s extinét.

5+ E. 3. Agesg. Pl. Com.418. Byt note, there is a diverlitie betweene a warrantie that is a covenant reall, which bind-
cth the partie to yeeld lands or tenements in recompence, and a covenant annexed to the

land, which is to yceld but dammagos, tor that a cavenant is in many cafes extended’ fur-

ther thnn the warrantic. As for u.mnpl:
(«] It hath beene ilcl_;ut.lqul, that where two coparceners made |mnrmn of land, and

] 42, E. 3. b. per Finchden,
(u]4 the one made a covenant with the other, to acquite her and her heires of a fuit that 1ﬂ‘uc;l
out

1) Tenant by the curtely fhall not vouch, becaufe he hall not recover in valuey 10, I 7, 10, be but he may pray in aid of um
an the reverfion. Iob. Rep. 214
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out of the land the covenantee aliened. In that cafe the aflignee thall have an-a@ion of (5- Rep. 18. 2. inSpencer’s cafe.)

covenant ; and yet he was a {tranger to the covenant, becaufe the acquitall did runne with
the land. |

[#] 4. feifed of the mannor of D, whereof a chappell was parcell, 2 prior with the affent
of his covent covenanteth by deed indented with # and his heires to celebrate divine fer-
vice 1n his faid chappell weekely, for the lord of the faid mannor, and his fervants, &c.
In this cafe the affignees fhall have an a&ion of covenant, albeit they were not named, for
that the remedie by covenant doth'runne with thé land, to give (ilﬂilll‘ilgeﬁ to the partic
grieved, and was in a manner appurtenant to the mannor. [y ] Butif the covenant had
beene with a ftranger to celebrate divine fervice in the chappell of 4. and his heires, there
the aflignee fhall not have an ation of covenant ; for the covenant cannot be annexed to the
mannor, becaufe the covenantee was not feifed of the mannor. See in Spencer’s cafe before
remembred, divers other diverfities betweene warranties and covenants which yeeld but
dammages. |

And here it is to be obferved, that an aflignce of part of the land fhall vouche as aflignee.
[*] Asif a man make a feoffement in fee of two acres to one, with warrantie to him, his
heires and affignes, if he make a feoffement of one acre, that feoffee thall vouche as affignee ;
for there is adiverfitic betweene the whole eftate in part, and part of the eftate in the whole,
or of any part. Asif a man hath a warrantie to hiin, his heires, and aflignes, and he make a
leafe for life, or a gift in taile, the leflee or donee fhall not vouch as affignee, becaufe he hath
not the eftate 1n fee fimple whercunto the warranty was annexed ; but the leflee for life may
pray in aide, or the lefice or donee may vouch the leffor or donor, and by this meancs hee
ihall take advantage of the warranty. But if a leafe for life, or a giftin taile be made, the
remainder overin fee, fuch a leflee or donec fhall vouch as affignee, becaufe the whole eftate
1s out of the leffor, and the particular eftate and the remainder doe in judgement of law to
this purpofe make but one e[fate.

[a] 1f a man infeoffe three with warrantic to them and their hetres, and one of them re-
leafe to the other two, they fhall vouch ; but if he had releafed to one of the other, the war-
rantic had beene extinét for that part, for he is an affignee.

(4] 1f a man doth warrant land to two men and their heires, and the one make a feoffment
in fee, yet the other fhall vouch for his moitie. If a man at this day be infeoffed with war-
rantie to him, his heires, and affignes, and he make a giftin tale, the remainderin fee, the
donee make a feoffument in fee, that feoffee thall not vouch as affignee, becaufe no man f(hall
vouch as aflignee, but he that commeth in, in privitie of eftate ; but he muft vouch his
feoffor, and he to vouch as affignee, but fuch an aflignee may rebutte. If the warrantic be
made to a man and his heires without this word (afignes), yet the afignec, orany tenant of
the land may rebutte. And albeit no man ithall vouch or have a warrantia cartz, etther as

partie, heire, or ailignee, but mn privitie of eftate,. yet any that is in of another eftate, be it

by duileifin, abatement, intrufion, ufurpation, or otherwile, fhall rebutte by force of the war-
rantie, as a thing annexed to the Jand, which fometime was doubted [ ¢} in our bookes, But
herein 1s a diverfitie to be obferved, when in the cafes aforefaid he that rebutteth claimeth
under the warrantie ; and when he that would.rebutte claimeth above the warranty, for
there he fhall not rebutte. And therefore if lands be given to two brethren in fee h);nple,
with awarranty to the eldeft and his hetres, the eldeft dieth witheut iflue, the furvivor albeit
he be hetre to him, yet fhall he neither vouch nor rebutte, nor have a aarrantia cartx, be-
caufe his title to the land 1s by relation above the fall of the warrantie, and he commeth not
under the eftate of him to whom the warrantie is made, as the difleifor, &c. doth.

[#] 1f a man make a gift in tailé at this day, and warrant the land to him, his heires and
affignes, and after the donee make a feoffement and dieth without iffue, the warrantie is ex-
pired as to any voucher or rebutter, for that the eftate in taile whereunto it was knit is fpent :
otherwife it 1s, if the gift and feoffement had beene made before the ftatute of donis conds-
tienalibus 3 for then both the donec and feoftee had a fee fimple ; and foare our bookes to be
intended in this and the like cafes.

[e) 1f 4. be fetfod of lands in fec,-and B. releafeth unto him or confirmeth bhis eftate in fee
with warrantie to him, his heires and aflignes ; all men agree this warrantic to be good : but
fome have holden, that no warrantie can be raifed upon a hare relcafe or confirmation with-
out paffing foime eftute or tranfinutation of pofleflion. [ /] But the law, as it appeareth by
Littleton Mmiclfe, is to the contrary, and that both the party, and (as fome doce hu[J) his atlig-
nee fhall vouch ; but he that is vouched in that cafe muf]i be prefent in court, and ready to en-
ter into the warranty and to anfwer, and the tenant muft thew forth the deed of releafe or
confirmation with warrantic, to the intent the deimandant may have an anfiver thereunto, and
cither deny the deed, or avold it ; for that at the time of the confirmation made, he to whom.
it waus made, had nothing in the laud, &c. for otherwife the demandant may counterplead the
voucher by the ftatute of /¥, 1. viz. that neither vouchee nor any of his auceftors had any

feilin.
g L

[x] 42. F. 3. 3. a. Laur. Paker-
ham’s cafe. 2. H. 4. 6.
6. H. 4. 1 & 2. Ralfe Brabfon's
cale. Lib 3. fol, 17,18. Spen-
cer’s cefe.

[7] 2. H. 4, 6. Hen. Horné’
cafe, 6. H. 4. 1. Lib.s5. fol.s7,18,
Spencer’s cafe,

[*¥] 18. E. 3. 52. 10.E. 3.58.
5 E. 3.40. 12. E, 3, Counter-
plea de Vouch. 43. 14. E. 3.
Voucheri108. 5.E.3.1b'd.148.
13.E. 3. ibid. 119. q0. E 3. e2.
41. E. 3. Vouch, 6g. & 100,
3e. E. g. ibid. g6.

(Hob, 25.)

And this diverfitie was agreed
Hill. 14. Eliz. in Communt
Banco, which I heard and ob-
ferved.

[a] 40. E. 3. 14. 40. Afl. 5.
33- H.6. 4. 39. H, 8. Alicna-
tion fans licence g+ 8. H.4. 8.

[6] 11. R, g. Detin. 46.

7. E. 3.35. 40. E. 3. ¢
3G

(Sce Vaugh, 388.)

fc] 38. E. 3. 21. 26. E. g, z86.
Lib. 20, fo. ¢6. b, Scymour’s

cafe. 7, E. 3. 34.25. 8.E.3.10,

46, E. 3. 4. 10. E. 3. 42.

45. E. 3. 18.
10. All. 5. g5. AflL g.
22, Afl, 39. 83. g1. Afl. 13.

(;d] Lib. 3. fol. 62,63. Lincoine
College cule.

fel 14 Eo 3. Garr. 108,
e HLoo. .

[/]11. H. 420, 10 E, 3.5
at. E. g, 27. Vid. Setl, 700- }.33_
& 745,

W. 1. cap. 4o.



