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If bail upon an babeas corpus be taken before
2 judge at his chamber, and not excepted againft,
then, unlefs the bail be filed within four days
after the expiration of the twenty days, a proce-
dends may “be cranted on a certificate that the
bail is not filed. Same 7ules.

Uipon bail taken of a perfon in cuftody, the

judge’s clerk 1s to deliver the bail to the pro-
thonotary to be filed if affented unto; and to

that end the prothonotary’s fees are to be depo-

fited, but the prifoner is not to be difcharged

until the bail be affented unto, or the plainuff

over-ruled in open court, to accept the fame
upon examination. Sasme rules.

In all cafes where bail was put in, in the inferic:
court, if the caufe be removed by babeas corpus
inzo this court, ball mult be put in here on the

emoval, though the debt be under ten pounds,
except the detendant be an heir, executor or
adminiftrazor, &.

When an babeas corpus 1s allowed 1n the infe-
rior court, and returnable before a judge at his

- chamibers, the plamnff’s attorney mutt get an

order frem a judge’s clerk for a procedends, un-
izfs the defendant put in ball by the time i
mited by the order, viz. In term-time within

~

four days, and in vacation time within fix days
after notice of the rule, a copy of which muft
be frrved on the defendant’s attorney.

[t the plainnft’s arrornev dilike the bail, he
ves the defendant with A like order for a

;"a-'d do, untefs better ball be put in within
{ P

3
.
)
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Of juftifying bail,

F exception to the bail be in vacation time,
it is ufual (fed qu. to what purpofe) to jufti-
fy within four days before a judge at his cham-
bers, for which you pay 2s. and then the bail

muft juftify the firft day of the next term in
coutt.

Note ; Defendant’s attorney muft give the
like notice to the plaintift’s attorney of putting
in bail, and juftify as in other cafes.

Note alfo; There i1s no limited time for the
plaintiff ’s getting an order for a procedendo, un-
lefs bail be put in, and has been done after two
terms, but if the defendant had put in bail in

time, and the plaintiff had not declared in two
terms, tne caufe had then been out of court.

Of removing caufes from cities and fowns
where the judges of nifi prius feldom go.

¥ the caufe be removed by habeas corpus out
of the courts of Canterbury, Souttampton,

Hull, Litchfield or Pool, or other counties where

the judges of #iff prius {feldom go, if the altion

be tranfitory, it muft be laid in the county of
Kent, Southampton, York, Stafford or Derfet, or
other county where fuch city or town lies, and
the recognizance is to be taken accordingly.

Rule M. 1654. feli. 12.

Vour. L Gg NOTES.
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N OT E S

1. An Zabeas corpus brought by plaintiff) a
ceclaration delivered, and Judcrment figned, but
all {et afide, a3 717 vlea; , becaule the plaintiff ha-
ving once made his election cannot remove his
cwn caufe; befides there 1s no procefs to bring
the defendant into coutt, as there is in cafe of a

Fecordari fecias loguelam, . 10 Ann. Hobbs v.
H wliams, Prafi. Reg. in C. P. 216.

2. An babeas corpus brought by the plaintiff,
a declaration delivered, and judgment figned,
"t ut all was fer afide as irregular, becaule
the plaintiff having once made his election can-
not remoeve his own caufe, nor can the defen-
dant be compelled to appear. 7. 11 Auir. Anon,

Rep. aund Caf. of Praii. in C. P. 5.~Vide Hobbs

v. IFilliams.

3. Cne Edmsnds brought into court by the
under-fheriff of Herefordfbire upon a babeas cor-
pus, the diftance being 130 poft miles from
Lsrdsny by the courfe of the court the under-
fneniit could have but 6/ 105 being 1s. per
mue ; but upon his afhidavit that Edimonds was a
aangerous man, and that he had notice there-
of from {everal perfons who had ations de-

penaing againft him, and therefore was forced
to have 2 guard of four men; the court on mo-

tion ordered the under-fheriff to be paid ro/.
and Fdmsnds to pay ity or be remanded. Hil.
12 Azz Ednond’s Cofe, Rep. and Caf. of Prafi.
P C 2. S,

. A p" oner brought up by habeas corpus af
=%*:5 6 iface, reﬁlﬁﬁg or not being able to

Py
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ray the fheriff 1s. per mile for bringing him

up, the court will remand hum (4). (a) 7 ide S!af
31 Car. 2

— M. 8 Geo. 2. Ijnac Hope's Cafe, Prafi. Reg. in C. P, ,.19—-1’5;) aua’
Caf. of Praik. in G, P. 110. S, C.

5. On habeas corpus to be removed to the
Fleet, prifoner tendered it to the fheriffs of
Briftel with feven guineas (exceeding 1s. per
mile) which they refufed, attachment granted
againft them. Hil. 1o Geo. 2. Nicholas Fling’s
Cﬂﬁ’, 1 Barnes’s Notes 2746.

6. King being a prifoner in Newgate in the
city of Bi iftol, broucrht a babeas corpus diretted
to the fheriffs of that city, returnable here.
King tendered to the thenft 7/ 4. for bringing
him up, (which is more than is allowed by the
ftatute) -the fheriff refufed to accept the money
and demanded 10/. Motion for an attachment
acainft the fheriffs. Rule to thew caufe. Draper
for the fheriffs faid that Briffe/ was 104 miles
diftant’ from London, that the 7 /. 7s. was not
{ufficient recompence, and that Kimg had not
given any fecurity as the act reqmred to return
in cafe the court thould remand him. Cur’:
The fheriffs ought to have obeyed the writ, and
'not. made themfelves judges, the court would
have done them juftice, therefore let an attach-
ment go; whereupon Draper offering to pay the
defendant his cofts, and bring a new babeas
corpus at the fheriffs expence, an attachment
was (taid for ten days, and the fheriff be allowed
¢l 45 which is after the rate of 14 per mile
for bringing King up. -Hil. 10Geo, 2. King’s
Cafe, Praft. Reg.in C. P. 219. Rep. and Cay.
of Praft. inC. P. 140. S.C,

Gga2 | 7, The
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~. The entry of an babeas corpus upon the rolf
amended, and made agreeable to the writ. 7ids
2 m?; 1es’s Notes 8.
8. Commitment on an habeas corpus, returns
able before the Chief Juftice, by another judge,
reguiar, without amendment of the return. It
is fimilar to the habeas corpus acty 32 Car. 2.
in the abfence of the Chief Juftice, the other
judge hath the {ame power. 7. 24 Geo. 2,
‘l’.ffie*zefd v. Hulis, Ihid. 19.

g. The return of an babeas corpus cum caoufa
was amended, at the inftance of the court who
returned it, by inferting a cuftom, though ano-
ther rule touching the granting of a procedends
was pending. AL 26 Geo. 2. Harrifon, cham-
Geriain of Loundon, v. Potier, Ihid. 25.

10. On an badeas corpus defendant is not
obliged to put in bail till {erved with a judge’s
order for that purpofe. M. 8 Geo. 2, Gibfon v.
Britten, Praii. Reg. i C. P. 52.

11. If defendant puts in bail upon his As-
beas corpus without ftaying to be  forwarded
by a 2 rule for bail, and plaintiff does not declare
within two terms after bail put in, the caufe
will be out of court, but the rule for bail i3
not limited to any particular time. Hil. 16
Ceo. 2. Clarke v. Harbiny 2 Bornes’s Notes 6.4.

12. Held por Cur’y that on a certiorari or babeas
c;rpys the pluntiff may declare in this court as
.he pl..a!%c, and is not confined to the fame fpe-

ies of aftion he declared in below, though the

p,..rt 3 were at iffue in the court below. E.
13 Ges. 2. Turncr v. Beany, Prafd. Reg. in C. P.
221.
13. A prifoner brought up before the return
ii

the 5a2eas Corpus the court would not re-
crive i M. 8 Geo. 2. Day’s Cafe, Rep. and
Caf.
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Caf. of Praft. in G. P.108. Prafl. Reg.in C. P,
218, S.C.

14. Defendant was brought to the bar by
babeas corpus returnable in one month from the
day of §¢. Michael, the court committed him
to the Fleer though the day of the return was
paft. M. 8 Geo. 2. Hewitt v. Powell, 1 Barnes’s
Notes 148.—Rep. and Caf. of Praét.inn C. P. 108.
S. C. Says, the return being on a Sunday, the
next day the defendant was committed.— PraéZ.
Reg. in C. P. 218. S. C. fays, the defendant
may be brought in on a babeas corpus at any
time between the return day and appearance
day,

15. Habeas corpus cus coufu to an inferior
court, bearing zeffe the firflt day of this term,
and returnable #res Mickaelis, allowed below,
when the caufe was ready for trial: There was an
affidavit that the defendant was 76 years of age,
and of the fatt and of natice of the motion.
Cur’ : Let the defendant thew caufe to morrow
why the babeas corpus fhould not be dilcharged,
and let the attorney attend then in court. On
the morrow, upon hearing counfel on voth fides,
Cur’, Let the babeas corpus be {et afide, and by
confent let the rule as to the attorney be dif-
charged. 7. 38 4 Geo. 2. Harveyv. Condy the
elder, Prafl. Reg. in C. P. 216.

16. Motion for a procedendo to Boffon Bo-
rough court, an babeas corpus to remove
the caufe being brought after interlocutory
judgment in the inferior court, Cur’ thought it
too late after judgment, and made the rule for
procedendo ablolute. 7. 4 & 8 Geo. 2. Wyatt v.
Morkbam, 1 Barnes's Notes 148. Vide Stat.

43 Eliz. ¢. 5.~—21 Jac. ¢. 23, — Prali. Reg. i
C' P' 217- Si Cn

Gga 17. Habeas
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. Habzes corpus delivered after iffue joined
tC0 latﬁ‘, and the court below were warranted
by the act of parliament to proceed. AL §
Gee. 2. Haribuckle v. Eaton, 1 Barnes’s Nots
143.

18. Samnel Martin, brought into court by
beozas corpus directed to the fheriff of Gl
cifier /?.lzrf prayed to be committed to the
Flzet with the caufes mentioned 1o the return,
which were : Firft, a detainer for want of fure-
ties, by a warrant from 2 juftice of peace on an
indiltment for leavirg a baftard child, whereby
a parifh became charcrﬂable with its maintenance.
Secondly, an xegiicaL capiends ifiued our
of chancery, returnable in the King’s Bench.
And thirdly, with Exche equer piocels on a re-
cognizance forfeited at the feffions. Prifoncr
remanded.  Car? being of opinion, that as to
the two Arft caufes of detainer, .they had no
jurifdiction 3 as to the third, the court inclined
ro think that, as 1t was not an extent, defen-
dant might have been committed therewith, ab.
ftractedly confidered. E. 25 Gezo. 2. Ex parts

Alari,

Habezs corpus 772 erectment.

EN ejectment an babeas coipus 13 the proper
rOCc‘f: to remove 2 plaint from the mayor of
wdeir’s court, under which the defendant muft

’T:!

LCRGC
appear in this court, and enter 1nto the COmMmoi
ruig, an d I:mmm mult declare d¢ wove. A cer-

sercr: which bad ffiued was quafhed and an
.  a

i to be taken out. 7. 24 Geo. 2.
. Bariczz i e2iimient, 2 Barnes’s Notis

: Gl
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The form of an habeas corpus ad fatisfacien-
dum Zo the warden of the Fleet, to bring
a prifoner up to be coarged in execution,

EORGE the {econd, &Fe. to the warden

of our prifon of the Fleer greeting. We
command you that you have before our juftices
at Weffminfter, on Hednefday next after, £¢. the
body of B. C. late of London, Gent. detained 1n
our prifon under your cuftody, as it is faid, by
whatfoever name he 1s called in the fame, to
fatisfy G. D. of —— pounds for his damages
which he has fuftained, as well by occafion of
the not performing certain promiles and under-
takings lately made by the {aid B. to the faid
G. as for his cofts and charges by bim about his
{uit in that behalf expended, whereof the faid
B. is convitted, and further to do and receive
what our faid court fhall then and there confider
of him in this behalf, and have there, .

Pay at the Fleet. 0
In court to the fecondary. - o
Cryers. O

Tipftaff bringing up the prifoner. o 1

If you draw up the rule pay the}

{econdary more. ° 2

At the Fleet. o 2

9
9
2
0

AN N O O O M

Writ of habeas corpus cum caula returnable
immediaiely,

NEORGE the fecond, {7¢. to the fhenft
of Middlefex greeting. We command you

that you have the body of ———~—— detained in
G g4 ou
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our prifon under your cuftody, as it is faid, by
whatf{oever name he is called 1n the fame, to-
gether with the day and caufe of the taking and
detaining the faid A. before Siwr Fobu Hilles,
Knight, our Chief Juftice [or before Sir ——
knight, c=2 of our juftices] of the bench,
at his chambers in Serjeants Inn, 1 Chancery
Lanz, immediately after the receipt of this our
writ, to do and receive what our {aid Chief Juf-
rice {or juftice] fhall then and there confider
of him in this behalf ; and have there this writ.
VWitnels, é¢.

‘Though the babeas corpus be returnable before
the Chief Juftice, any other judge of the court
may commit the defendant to the Fleef.

Tloe expence out of pocket.,

Stamp. 0 50
Sigring by a judge. 0O 40
Prothonotary figning. 0 I 4
Seal. 0 07
To the Theriff of Middlefex for the al- g
lowarnce. ° 4
For the return, if but one writ. 0 24
Fo; ::tf:-ry writ more againft the defen }0 -
For a warrant to the bailiff to condudt
the prifoner before 3 judge, or intogo 2 4
court.
If the defendant is in prifon, then for
a warrant to the gaoler ta delivergo 2 4
him to the bailiff. |

To the bailiff for bringing himup. 0 10 0
Befides the fees at the judge’s chambers, orin

court.
Habeas
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Habeas corpus #o the palace court.

G F.QRG E, &¢. tothe judges of our court You may
of our palace at Weftminfier, and to every of make this
them, greetinc:r_ We command you that you wnt return-

- : able immedi~
have, &¢. as 1 the other habeas corpus o the 4

end.

The allowance at the marfhal’s court}
for the fir{t caufe. O

4 8
For every caufe after. 0O 10
If bailed, ftamps. c 20
Judge’s clerk taking the bail. o 76

A babeas corpus ad fatisfaciendum may be grant-
ed to the warden of the Fleet, or to the keeper
of any inferior prifon of a liberty or franchife,
where a capias 1s returned in court, #on eff in-
ventus 3 fuch writ to recite fhortly the capias,
and to be returnable at a day certain n court,
and the number roll of the judgment to be in-
dorfed upon the writ by the attorney who {fues
it out, and fuch writ fhall be a good caufe of
detainer, as well as where a capias ad refpond’
comes to a fheriff. Rule Mich. 1654. [el. 10.

If defendant be brought into court upon a
babeas corpus ad [atisfaciendum, he can be char-
ged in execution upon that judgment only on
which the babeas corpus ad [atisfaciendusm iffued,
and if there be {everal judgments on which he
is to be charged in execution, there muft be a
wiis of habeas corpus on each judgment.
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The form of an habaas corpus ad fatisfaci
endum azrecied to the marfbal of the King’s

Lfil.f:‘]?

EORGE the fecond, &¢. to the marfhal

of our Aarfbalfea before us, greeting,

We command you, that you have before our
juftices at Heftiminflcry on Friday next after fif-
teen days of, Je. the body of 4 B. Efquire,
1n our prifon under your cuftody detained, as
it is faid, together with the day and caufe of
the tukmg and detamning him, by whatfoever

name he is called in the fame, to fatisfy C. D,

widow, of 2c/ which the faid A. heretofore,
g wif, on the ——day of in the ——
vear of our reign, before Sir Redert Eyre, Knight,
Izte Chief Juftice of our court of the bench at
his chambers, fituate in Serjeants Inn, in Chan-
ccry Lane, Londen, acknowledged to owe to the
faid C. to be levied of his linds and chattels, as by
th2 {aid recognizance in our court of the bench
zforefard remaming of record plainly appears:
And whereupﬂn it 1s confidered in our faid
court, that the fiaid C. have execution againft the
faid A of the faid 20/ by the default of the
{aid 4. and whereupon our thenft of Middlefex
returned to our juftices at JFgfbminfter, from the
day of 8. Michael in three weeks laft paft, that
the faid 7. has no goods or chattels in his baili-
wic, whereof he could caufe to be made the {aid
2o cr any part thereof, and further to do and
receive what ovr {aid court fhall then and there

confider of him in his behalf; and have there
this writ.  Winels,

Loy
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For the form of a procedeirds, vide The King's
Bench Praltice.

Note ; As the babeas cerpus removes all caufes
againft the defendant in ihe infarior court, the
procedends carries them back.

R ¢ P;}L"U .?'H .

I one diftrain another’s cattle or goods for
rent or other thing, the owner fhall have a
writ of replevin or replegiars, whereby the fhe-
riff is commanded to return the cattle or goods
to the owner till the right of diftrefs 1s determi-
ned. The owner fhall find {urety to purfue his
action, and if he purfue it not, or it it be found
or judged againft him, then he that took the
diftrefs, fhall have again the diftrefs, whicli is
called the return of the beafls, &¢. and he {hall
have in fuch cafe a writ called dz retorio babendo
[of having a return. ]
This fuit may be by original out of chancery
returnable 1n this court (@), but 1t 15 moit ufu- (2) A reple-
ally commenced in the county court, and re- vin lies ina
moved into this court by recordari fucias logue- 70 baron or
: wndred court.
Jam, commonly called A re. fa. lo.—Are. fa. lo.
takes its name from the firlt {yllable of each
word in the name of the writ, viz. recordari
jacias loquelas,
But it the fuit be firt commenced in an infe-
rior court of record, then it muit be removed
mto this court by writ of certioiari, for the re-
fals, doth not go to a court of record, becaule
there the fuit is already recorded.
The perfon that is diftrained is to be plaintifl
m the replevin, and the perfon diftraining the
defendant or avowant.

A
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A plaint entered i1 replevin,

—_

2. ~cmplains againft C. D. of his beafts
_A unjuftly taken, in his houfe or his freehold,
in the parith of, &e.

writ of replevin, or veplegiare de averis,

FEORGE the fecond, e, to, &8¢, We

command you, that juftly and without
delay, you caufe to be replevied to 4. B. his
certain horfe, &¢. which C. D. took, and un-

juftly detaineth, asic is faid; and caufe him
after to be juftly deduced thereof that we may

hear no more clamour thereon for defect of
juftice. Witnefs, &,

Re. fa. b,

How to {ue out, ¢, a refal.] Make 2 pre-
cipe, carry it to the curfitor of the proper county,
who will make ouat the writ, pay him 5. then
carry it to the under-fheriff to be feturned,

The precipe for a Re, fa. lo.

f2i The duit 'RE fa. lo. for~————T[either plaintiff
may be remo- (0 WIL, or defendant (@) naming them] of a
ved sithes plamt between C. D. againft E. F. and G. H.

b piainiiy O for taking and UH_]U{H}’ detaining the cattle,
Fifrsani. £Qods and chattels of the faid C.

I3
A

Returnzble from Eafier day in 15 days.
I‘IO'I‘{
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How to proceed where 7efalo is brought by
plaintiff.] If the plaintiff in replevin brings a
recordari facias loquelam, he files ir, when re-
turned, with the filazer (4) of the county, and (2) In reple
gives a rule for defendant to appear, and invin, the re.
default thereof may have a pore, diffringas, €3¢, /% b mult be

. . filed with th
Vzde E. 7 Geo. .(&) Anon,  Praéi. Rf.’g. ¥/ ﬁlzzc:;i:mth:'
C. P.371. allions, with

the prothono-

tary. 2 Barnes's Notes 177. (&) Does not fay, firft or fecond.

How if brought by defendant.] He files the
recordari facias loguelam when returned with the
filazer, and gives a rule for the plaintiff in re-
plevin to declare, and in default of a declaration
he may have a writ of retorno habendo.

Notice of filing refalo.] Per cur’: 1f the de-

fendant for the future do not file his recordars
facias loguelain at ihe day on which 1t 1s return-
able, he fhall give the plantifl’s attorney no-
tice of filing it. M. 3 Geo. 2. In the cafe of
Taylor v. Blaxford and others, Praff. Reg. in
C. P. 370. Rep.and Caf. of Praii. in C. P. 5.
Hil. 3 Geo. 2. Taylor v. Blaxland and others,
S. C. Says, the court*were of opinion, that no-
tice ought to be given in replevin of filing the
vefalo, if brought in after the four days, and
that a declaration ought to be called for in wri-
ting, and {et afide the refori’ babend’, which
had iffued without fuch notice, and fays that E.
4Geo. 2. in Coleman v. Poynter, there was the
like refolution by the court.
" Of calling for adeclaration.] Some practifers
fay, that there is.no occafion to call for a de-
claration, however, it is but fair prattice, and
the fafer way to call upon the plaintiff’s attorney
for a declaration, Fide the above cafe.

Procedendo.
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Procedenda.

E' difendant brings the recorderi facias logue-
I laiiz, and does not get it returned and filed
within two terms, the plaintff muft get a cer-
rificate thereof from the filazer, and thereupon
the curlizor will make him out a writ of proce-
aeiiae, upon which plaintift may proceed in the
court telew.

N OTZE S

r. There can be no inquiry for defendant in
replevin where there has been no avowry, for
on all pleadings in replevin where there has been
no avewry, the defendant has a nonprofs and
cofts 3 and the avowry, which is in nature of a
ceclaration, is the ground of an inquiry for the
cefendznt. Hil. 1 Gzo. 1. Durbam v. Price,
Rep. and Caf. ¢f Praii.iin C. P. 42.

2. A writ of fecond deliverance 1s in the
pature of a fuperfedeas to the retors’ habend
it brought before the retorn’ babend® 15 exe-
cueG; not o after an inquiry ferd facias or
cegit. T, 10 Geo. 2. Anon. Prail. Rep. ;

373
. No rprofs figned, plamntift in replevin, tho’

inder a judge’s order to plead 1ffuably, having
demurred, and held per Cur e regular;

tut upon payment of cofts, pleading iffuably to
two avowries, and taking notice of trial with-
in_this term, the .r:c;zﬂrff was ﬁ“t aﬁde. M.

BH’ I-.J 5 fj ‘1:

2. Th-ﬂ partn.ular place of taking the goods,
f=c. ought to be inferted in every declaration

in
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inreplevin. Per Cur’. E. 17 Geo. 2. Bullythorpe
v. Turnery in replevin, 1bid. 281.

¢ Cepit in alio Joco 1s to be confidered as a
plea 1n bar, and not in abatement, No affi-
davit is requifite to be filed therewith, nor is
it neceffary to be pleaded within four days
after the declaration delivered.  Refolutio curic.
[hid.

6. Whether a plamntiff in replevia may difcon-
tinue, vide 2 Barnes's Notes 145.

7. Proceedings fet afide after trial of feve-
ral iffues, and a verdict for plaintiff, the goods
difirained having never been replevied ; but by
confent of the attornies on both fides remained
in the diftrainer’s hands, and without any writ
of re. fa. lo. or appearance in this court, plain-
tff declared, and defendants avowed. M. 17
Geo. 2. Richardfon v. Frank and another.

8. In replevin, defendant brought down the
record, and plaintiff not appearing, infifted to
have a verdict, which the judge complied with,
but the court, upon the plantiff’s motion and
after hearing the judge’s report, ordered the
poffea to be amended, and a nonfuit to be re-
turned, and that defendant fhould pay cofts of
the motion. M. 20 Geo. 2. Hicks v. Young, in
replevin.

Proceedings ftaid on payment of 4717
rent diftrained for, and cofts, atter declaration,
but before avowry. 7. 26 & 24 Geo. 2. Davis
V. Price, in replevin, 2 Barunes’s Notes 340.

10. Replevins are within the ftatute for fign-
ing judgment, as in cafe of a nonfut.

11. An avowant, though not named in the

Stat. 4 Ann. yet held to be within the meaning
and intent of that ftatute; and allowed cofts on
the pleas found for him, to be deducted out of

cofts

403
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cofts allowed plaintifi.  Hil. 28 Geo. 2. Brigh

V. Jackfon, in replevin,

12. Double (2) cofts not allowed on a non.

Gs2.z gives fuir in replevin, where plaintiff declared for

avowants ¢ou’
ble caits,

taking and detaining an ox, and defendant
avowed the taking as a feizure for an Aerigt
cuftoin, claiming no right to diftrain. Aliter, had
it been for heriot [ervice for which cattle, &,

are diftrainable ; For heriot cuffom not. M. 24
Ges. 2. Lloyd, Efguire, v. Waiton, in replevii,
Sappleineat 1o 2 vol. Barnes's Notes p. 1.

A connt, avowry and juagment in replevin,

s B. was {ummoned to anfwer C. D.
to wit. £ L. of a plea, wherefore he took the
cattle or beafts of the faid C. and them unjuftly
detained againft fureties and pledges, and where.
upon the faid C. by ——his attorney complains
that the faid A. the day of, &Jc. in the
—— year of the reign of, {5¢. dt G. in a cer-
tiin place there called, &¢. took the cattle;
that 15 to {ay, two horfes and one cow of the
faid C. and them unjultly detained againft fure.
ties and pledges unul {uch a day, wherein they
were delivered by ——— Elfquire, fheriff of
the county aferefaid, or bailiff of the Lord the
King, {worn and ackrowledged ; whereupon he
faith, that he is the worle and hath damage to
the value of 1cl and therefore he brings his
i, .

And the faid 4. by —— his attornev, comes
and defends the force “and injury when, &
and well avows th2 taking of the cattle afore-
{31d, 1n the faid piace in which, &&c. and juftly,
bocaule, he fauth, &, [bere iufert the avowry o

pléa
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plea, vhat he took not the faid cattle as the faid
C. by his declaration fuppofeth, with the anfwer,
replication, iffue and [pecial verdif?.) And be-
caufe the juftices here will advife themfelves of
and upon the premifles before they give judg-
ment, day 1s given to the parties aforefaid, un-
til, (Je. to hear their judgment thereof, becaufe
the faid juftices are not yet adviled, &Fe. on
which day comes here as well the {aid €. as the
faid 4. by their attornies aforefaid 5 and upon
this the premifles aforefaid being feen, and by
the jultices here fully underftood, It is con-
fidered, that the faid C. take nothing by his
writ aforefuid, but be in mercy for his falie
claim, &¢. and that the faid 4 go thereof
without day, ¢&¢c. and that he have return of
the cattle aforefaid, to be kept by him irreple-
giable for ever, and how, {g¢c. make it here
appear in, £F¢. Itis alfo confidered that the faid
A. do recover againft the {aid C. his damages
aforefatd by the jurors in form affefled, as alfo,
— for -his expences and cofts by the court
here of increafe with his affent adjudged, which
damages in the whole amount to, {r.

Recordari facias loquelam,

C EORGE the fecond, (F¢. to the fhenft
.

of — oreeting. We comsmand you,
that .in your full county you caufe the plaint to
be recorded which is in the fame county, with-

out our writ, between 4. B. and C. D. and E. F.

of the cattle, goods and chattels of the faid 4.

taken and unjuftly detained as it is {aid, and

that you have the {aid record before our juftices
Vou. 1. H h at

Gc
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at IZeiminfier, from, & [the return] under
vour fcal and the feals of {our lawful knights of
rhe lame county, of fuch as fhall be prefent at
the faid record, and that you prefix the fame
day to the parties, that then they may be there
rezdy to proceed in the {aid plaint as fhall be
juit; and have you there the pames of the faid
sour knights and this writ.  Witnefs ourfelf at
£ eminfier, the —— day of in the four-
teentn day of our reign. Let execution be done
of this writ, if the faid .7 defire it, other-
wile not. |

Se form of @ pone i replevin,

EORGE the fecond, & to the thenff

of ——— greeting.  Put by fureties and
{ate pledges C. D. and £. F. that they be before
our juftices at Wefiminfier, from, Ee. [the returs]
to anfwer to 4. B. of a plea whereof they took
the cattle, goods and chattels of -the faid 4.
and them unjuftly detained, againft gages and
piedges as he faith, and to fhew whercfore they
Lave not appeared in our court before our juf-
tees at [eflminfler, trom, &¢. laft paft, at the
day prefixed to them; and have you there the
rames of the pledges and this writ. Witnefs
Sir Fobu I ilies, knight, at IFefminfier, the———
Gi¥ Ol wmm i the ———— vear of ou

F 'n--n;—_.--..
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Ejectment [ o).

(=) No attor-
ney to be lef-
OF_ preparing and {erving a declaration 1n ﬁinlnﬂfg[
ejectment.]) Buy a blank declaration 0f;6;4. PP

your ftationer unftampt to kecp for ufe, fll it ..Eiectment in
up, and likewife as many declarations in eject- C.P. for lands
ment on treble 1 4. ftamps as there are tenants in #ales good,
to be {erved. Fill thefe up agreeable to your }\;ﬁf::z;
€opYy. R

If the lands lie 1n London or Alisdlefex, the
notice to appear fhould be for the firlt day of
next term; for if ‘made gemerally the defendant
will have the whole term to appear in {&).—But ¢y 77z 5.
if the tenements lie in any other county, the 471. Note 12,
notice may be to appear either the beginning of #- 478 Nue
the next term, or, for the next term generally. —
Serve each declaration on the tenant in pofleflion
or his wite, before the ¢ffoin day of the term, or
olaintiff cannot have judgment tll the term fol-
lowing. On {ervice -of declaration read the no-
tice to the tenant, or fully explain the nature
thereof. If there be no perfon in the houfe, or
on the premifles, to deliver a declaration - gject-
ment to, a leafe of ejeCtment muft be fealed at
the houfe or on the premifles, and the leflee left
in poffeflion, and fome perion appointed to enter
and eject him, and then an action may be
brought againft fuch ejeftor, and the pofleffian
tecovered.

H®th 2 NOTE

Ef'.-
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N O T E S

The terartin 1. Service on tenant’s foi or daughter, or ap-
poffefion, cn pr-ﬁm-_e is rot good, unlefs the tenant after-

o y e

_ wards acknowledge the receipt thereof, which
i;rf;&‘-:;e;f acknowledgment muft | Of proved to the court
a coxlarasion bh .;1(] ﬂvlt
in fluemﬂr;,
which betors ‘he e/zir day of the term, had been delivered to his daughrer,
znd {he acguainted with the content:, and held good iervice. Common rule
fo* mug ment =25 9. 15 Gezo 2. Goagritle v. Liraffont, on the demife o

'|'

ad -
dlil B Fag abpd L.E.;- |

. On a%davit that the tenant abfconded to
avy d Leing f"‘l“»‘fd, that fhe came 1nto the pof-
{-lon {urreptin uﬂ"j znd of fervice of declars-
tion in gj=Cment on her fon who is her {ervanr,
F13N2ZES I wer affalrs, and lives in her family,
Ruis 1o thew caufe why {uch fervice on her fon
ol fervan iho._ld net be good fervice, and

l23ving 2 copy of this rule at her houle 0001
Corvice. P 1'-‘- made abfolute. A4.S. \fatcf.
2. On afidavic that one of the tenants is :
N }

lunaticiz, that one € lives with her, tran{h&s her
bufinefs, and has the lole conduct thereof and
o her pert ton, but would not pErlhl[ the depo-
rent to have accels to her with the declaration
in eseltment, whereupon it was delivered to C.
Rule that fhe and C. bota thew caufe, why this
f—:r"icn fhould not be good ; and fervice of this
rule on him be good fervice thercof, Ibid,

. On 2 f..fﬁda‘.n that the tenant in poffeffion
fccreteth himfeli, to prevent his being ferved
with a declaration 1 ejediment, and could not

e ferved though ‘i’reqmnt endeavours had been
...iEJ, and that The declaration had been deliver-

ed
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ed to his danghter who kept his houfe (being a
publick houfe, ,) and that fhe was acquainted with
the contents of the {ubfcription. A rule was
for the tenant to fhew caufe why {uch former
fervice fhould not be deemed good, the rule to
be ferved on the daughter at the houfe. ALS.
Notes.

5. Deponent {wore, ¢ That he went to the
“ mefluage in queftion, and the tenant’s wife
“ refuling to open the door, but {peaking
throucrh the wicket, he did fhew her a copy
of the declaration, and acquainted her witch
““ the contents, and read the Englifb fubfeription
““ to her, but as foon as he had {o done fthe
‘“ thut the wicket, and refufed to take the de-
“ claration, and not being able to deliver the
{fame, he affixed the fame on the door of the
faid meffuage, which the tepant in pofleffion
did on the fame day acknowledge to have
“ recetved.”  Clief Juftice and Denton Jutlice
were of opinion, that it was not a good fervice,
and Price and Fortefcue Juftices held the con-
trary 5 fo no rule was made. Note; it did
not appear by the affidavit that the copy was
tendered to the wife, which the court {ecimed
to think would have been very material. A
6 Geo. 2. Kirwoed v. Bﬂcémge Rep arii Caf. of
Pragt. in C. P.75. Prafl. Reg. i1 C. P, 165,
5.C. Says, the court was divided, and {o no
rale was made. 1 Barwes’s Notes 113. S, C.
takes no notice of the court’s being divided,
but fays the fervice was held difufficient, becaufe
the tenant’s acknowledgment that be received
the declaration 1s not enough, an actual delivery,
or tender and refufal, ought cither to be proved
or confeflid

44

(¢

4
44

(44

Hh g 6. Decla-

409
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Declaration 6. Declaration in ejeCtment left on the pre-
wastendered miffes, the tenant after a tender, and acquaint-
;‘:E:Ezit " ance with the declaration and fubfcription, refu-
thich e re. Ing to take it, and threatening to fhoot the
faiing to 2c-  deponent, held a good fervice by all the judges,
cept, X was  F - Geg. 2, Halfal, leffee, Se, v. Wedgwood,
Ei-ﬂil ;E: Rep. aid C_{zf of Lrafl. i C. P. 100. Pradl. Reg,
;refmf‘ -nd 7 C. P.160.S. C.— Rep. and Caf. of Praft. in
e reiring  C. P. 1ce. S. C.—The Chief Fuflice (in S.C.)
into2 parleor {z1d it would have been a good delivery, it there
and ICiNg  had heen no violence offered, fince the declara-
;EEE?{;;; ticir was tendercd, refufed and left on the premifle;
cead the no- i3 the tenant’s prefence. Prafl. Reg. in C. P. 167,
vice sloud, 0 —— 1 Barnes’s Notes v17. S.Co Per cur’ @ It is

&

o5 12 H‘ig‘];‘ the fame as a continual claim, where the party
near i B2 comes as near the land as he can to make his
go'o-d jiervice. 1. - -{: .

71 1 6Ge. 2. Caim for fear of his life,

Ty

Ra~irazr, o8
~ - ol - . 1- 1 v -
:f;i-' Jd’ﬂ:f‘;ﬁ- cF Afﬁfﬂﬂ: Y. ﬁ%f.’:j’ - Bﬁ?ﬂ#‘.f J .&Jfff I) o

~. The afidavit of fervice of declaration in
ejectment was, *© That deponent did deliver the
«“ declaration into the hands of the wife
“ of Nethanie! Bates, and to Bemjamin Tipping,
“ wwhich faid Nathaniel Bates and Benjamn Tip-
““ ging are or one of them is tenant in poffef-
““ fion.”> Affdavic held to be incertain., No
Rale. Hil. 5 Ges. 2. Bate, leffce of Baker, againit
Tipping, Prall. Reg. in €. P, 100.~7. 7 &' §
Gz0. 2. Harding v. Greenfinith, on the demife of
Baker. Affadavit ¢ That deponent did ferve the
<« ywives of A and B. who, or one of them, are
** tenants in pofluflion, & Athdavit defettive.
1 Bornes’s Notes 118.

S. Affidavit of fervice of declaration, ¢¢ On

. B. the tenant in pofieffion or C. his wife,”
weertarn, [l 7 Geg. 2. Bribeck v. Hughes,

Praik
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Prait. Reg.in C. P. 105.—~1 Barnes’s Notes 110,
S. C.

0. All declarations in ejectment muft be de-
livered before the effoin-day of every term,
otherwife plaintiff cannot have judgment til] the
{ubfequent term, declaration in ejeftment being
the firlt procefs ; in other cafes a writ precedes
the declaration. M. 7 Geo. 2. Roe, on the dq-
pife of Bird, v. Doe, 1 Barnes’s Notes11s,

10. Notice at the foot of a declaration in eject-
ment muft be fubferibed by the cafual ejeéor,
and not by the nominal plaintif. Rule for
iudgment difcharged. A~ 4 Geo. 2. Peaceable v.
Troublefome, 1 Barnes’s Notes 115.—Hil. 2 Geo.2,
Barker v. Merefield, in B. R. S. P.. Ibid.

11. Good fervice of a declaration delivered
to the tenant’s father; who was acquainted with
the contents,*€9¢. tenant acknowledging the re-
ceipt before the effoin-day. /il 8 Geo. 2. Roc
v. Deoe, Rep. and Caf. of Praét. in C. P. 1145, —
1 Barnes’s Notes 120. S. C.—Scrape v. Hunt, Hil.
8 Geo, 2. The like refolution on a delivery to
the daughter, and fhe acquainted with the con-
tents; and the tenant’s confciling the receipt of it.
M.S. Notes. 1 Barnes’s Notes 120. S.C.

12, Notice to appear in beginning of Micha-
elmas term (not on the firlt day) in London fuf-
fficient ; vacant poffeflion. M.S. Nozes. 1
Barnes’s Notes 119. S. P.

13. Declaration in ejeltment intitled 7.
4 Geo. 2. inftead of 38 4Geo. 2. not material,

ia. Though the leffor’s name be omitted
in that part of the declaration, which recited
the writ, yet if he is pamed in the body of
the declaration, good. AL g Geo. 2. Good-
right, leffec of Barker, v. Thruficut, Pradl. Reg.

in G, P. 175,
’ Hhag 15. Lyemife

471
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15. Demije may be loid on a day efter thay
terim of which the declavation is: As where g
title accrued ot Chriftmas, a declaration in eject-
ment of Michaelinas term is delivered before the
efloin-day of Hilary term, and the demile laid
on the firft of Fanuary, which was atter Mi-
chackuas term. Ergo the declaration could not
be a declaration of Aichaelinas term. On motion
for an imparlance, Cur’ refufed it, and faid,
that an ejeétment was the creature of the court,
and the Denand <was from the time of the fervice
of thz declaration.  Hil. 13 Geo. 1. Scrape v,
Hunt, Praf. Reg. in C. P. 164. — Note; If
Judgment in this cafe was entered againft the cafual
gjcitory the tenant in poffeffion could not take Gi-
vantage of this error, becanfe be was g firanger
25 the aftior.—1If the tenant 1n poffeffion appeared,
o new dzcloration of Hilary term would bave
been delivercd, nnd then oll world be right. 1bid.

16. Decluration ferved on tenant’s fifter, and
receipt acknowledged by tenant in pofieflion,
though afizr the effoin-day of the term, and
held good. 7. 13 Geo. 2. Goodlad, leffee of Roun-
gely v. Fefferfoiz, Praét. Reg. in C. P. 167.

17. Service of declaration in ejeCtment on the
.churchwardens 2nd overfeers of the poor of a
parith, who rented the tenement in queftion
ior the habitation of their poor only, good fer-
vice. And a rule made for judgment. Hil
13 Geo. 2. Tupper, Ieffee of Mercer and Woollet,
v.Dsz, Prad. Ree. iz C. P. 108.~1 Barnes's
Notes 129, S, CL

13. A tenant in pofleflion and his wife botlh
aniconding could not be ferved with a declaration
Czr’ made a rule for tepant to

fhew caule, why fervice of a declaration on his

ieovant fhwuid aor be good, and direcied the

‘Y iy -t

. o rule
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mle to be ferved in that manner. 2 Baryes's
Notes 157

19. Tenant in poffeflion, 2 fingle woman,
abfconding and fecreted herielf in the mefluage
in queftion. Rule to thew caufe why fervice of
the fervant at the houfe fhould not be good.
This rule to be ferved on the fervant at the
houfe. E. 22 Geo. 2. Short, on ihe demife of
Elnes, v. King, Ibid.

For declarations in eje¢tment, vide The King’s
Bench Praliice.

NOTES relating to amendment of declara-
tions, in ejectment.

1. Ciu#’ cannot enlarge demife in any eject-
ment without defendant’s confent. 7. 10 11
Geo. 2. Scrape v. Rbodes, 1 Barnes’s Notes 12.~—
o Bornes’s Notes 13. Driver, en tie adenife of
Scrutton, v. Scrutton and others, Hi. 18 Geo. 2.
S.P.—Iffue being joined, term in ejectment
cannot be enlarged without confent. Prafi. Reg,
m C. P. 17,

2. Motion to make two amendments in de-
claration ; firft, in the parcels; fecondly, in a
miftake.of the plaintiff’s name for the defen-
dant’s, granted on payment cf cofts. AL 1
Geo. 2. FHilliams, leflee of betts, v. Barcleys,
Praét. Reg. in C. P. 10.

3. Amendment of declaration by adcing new
counts after iflue joined, denied. Cw” faid it
was never ufual o give plaintilt leave to add a
new count after defendant had pleaded. AL
o Geo. 2. Cooper v. iiiizletod, Ivtd. |

4. Amendment of declaration in ejeCtment, by
altering the day of the demile, denied after iflue

*

]Uim:d.
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wined.  Hil 4 Geo. 2. Newel, leffee qf Nf.,q.., v,
Sakery Prafl. Reg. 1 C P. 16,

5. Declaration amended aiter iffue joined, an(
verdict {et afide, vpon payment of cofts. £
1 Geo. 2. Know v. Wychel and others; Ioid. 17,

6. When plaintiff amends his declaration and

pays cofts, defendant not intitled to an impar-

lance. foid.

». Letlor’s name omitted in that part of tie
oec:laratron which recites the writ, not materiai,
2. g Geo. > Garc‘:ngf, leflee of Pariir, v.
Torufiout, 1bid. 14

e for judgment aganift the cafud!
erebior.

M AKE afndavit of the fervice of declara-
L tion on trevle 64. {tamped paper. Maka
3 capy of the declaration on treble 1d. to ar-
nex to affdavit, give affidavit and declaration
to a ferjeant to move for judgment, pay him
10:.64.

The {erjeant that moves muft fign the decla-
rition, and deliver it himfelf to the fecondary
in open court.  Rule Hil. 2 Ges.2. 1728,

The fecondary keeps the affidavit and decle-
ration on the motion; ¢rgo, you fhould have a
declaration fillied up by you before the motion i
made, elle you muft pay for a copy.

SPcmdary on requett, to thew his alpaabenca‘
paper of ejrérments moved or delivered into

?

court.  fuie Fii o Geo. 2.

If tenements lie in Lowdon or Middlefex, and

ccertzin notice be to appear the firft day or beginning (4
creacer of the term, 107 the beginning of the term,

fO:. }:’1411;[111 J] 111 ”LJ‘ i"Orhlno' b}’ hIS mOLIOH
for
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for judgment againft the cafital ejector for de-
fault of appearance, unlefs the motion be made
within one weelc next after the firlt day of every
Michaelmas and of every Eaffer term, and within
four days next after the firlt day of every Hilary
and Trinity terms.  Rule T. 32 Car. 2.

If an ¢jectment be brought on a vacant pof-
fefion, upon the &tat. 4 Geo. 2. ¢. 28. the plain-
tff may move for judgment againit the cafual
ejector at any time in the term; the above rule
of 32 Car. 2. limiting the time for moving for
jodgment in ejectment in Lordon and Middlefex,
relating only to an ejectment where the declara-
tion is delivered to the tenant in pofleflion in
London ov Middlefex, and not to wacant poflel-
fions thete.  Vide p. 477, INose 3.

In country ejetments, though declaration be-
fore Eaffer or Michaelmas, plaintiff has ali the
next iffuable term to move for judgment,

In country ejetments you may move any
time within the term, though it 1s generally de-
ferred till the latter end of the term.

You muft move for judgment againft cafual
¢jeCtor, if you would compel an appearance or
have judgment, though if plaintifi’s and de-
fendant’s attorney know cach other, they olten
agree, to fave the expence of the motion, on
dividing the {erjeant’s hall guinea between them ;
but in this cafe plaintiff’s attorney fhould be
very cautious of depending on a werbal promite
to appear only, left by neglect of the motion
he fhould be deceived.

If the tencments lie in any other county than
London or Middlefex, though the declaration be
delivered before the effoin of Edafter or Michack-
mas term, yet tenant bas four days after the
end of the neyt ifTuable term, (i e. Hilary or

Trinily )
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Trinity) to appear and plead.~—And if the tene-
ments lie in a councy where the affizes are held
but ¢nce a year, the tenants hath (as I apprehend
the practice to be) four days after the end of
the term next preceding fuch affizes, 1o appear
and plead ; As if term ended on @ IV eanefdny,
tenant has all Adewday next to appear and plead.

N O T E S

Rule forjude- 1. Declaration in ejectment intitled Z7in.
ment in 2i- 4 Geo. 2. inftead of 3 & 4 not material, for if
chaelmasterm, chere had been no title to the declaration it

unlelsappear- . o11d have been good, and the notice is dated
ance within <

four days after 4L @ day certain.  But that the tenants may have
notice, denied, an opportumty to apply to the court, let there
where the de- be 3 rule for judgment againft the cafual ejec-

chration Was - eor o the fecond day of next term, upon no-
intitled of

47 Trinity  Uice tQ the wenants. M. 4 Geo. 2. York, leffec

initead of 16 of Chambersy v. Fervis, Prall. Reg.in C. P, 16..
&7 17 Geo. 2. !

M. 19 Geo. 2. Roe v. Diey on the demife of Stephenfou, in e¢Gmenty 2
Barnes's Notes 153,

2. Upon motion for judgment on the ad

4 Geo. 2. ¢.28. Cw” fad it was not fufficient

for the leflor of the plaintiff to fay generally in

his afhidavit, that be bas a right 1o re-enter, bur

he mult fhew bow be bas fuch right, but thereis

no occafion to produce the leafe in court on

the motion, an afhdavit of the falts being fuf-

/1) The of- ficient (a).  Proper affidavit of the falts requi-
davit required - red
in this cale 15 |
in fubltance as follows, Thaf the decluration avas fixed upon fuch a place, be
ing the mofl motorious part of t£e premiffes in quefiion, (theve being no perfon in

polfeffron on avhom 1he declaration could be legally ferved) that balf a year's
sont acas then aue from the late tenant, tha? n ﬁﬁl‘ic‘ﬂr diflre/s avas to be
| ' Sfound
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red by the act being now produced, Cur’ made fourd upon the
che ufual ruole for judement.  Fil 5 Geo. 2. P-‘fﬂfj;man-
ﬂ'{ardﬁ'?f V. IVf'ﬂngbﬂ};f, Gil Zbg df“'h{j: 0 C{*’ deH 'er e ar-

> rears then due
Rep. and Cﬁ_ﬁ 0_/‘ Pradt. iz C. P.GS. '

!»}’Lf ff,?:. Z:.H’E

tenant beld
ﬁf’f;’ prfﬂ*?ﬁi é,}, wirtue of a leale Soco te n:[w of the pz'r:m;f/—_ and that

therein is contained a clavfe of re eriry for mon pryment of that renr. bid.

—Pra&t. Reg. in C. P, 168, 5. C,

9. On vacant pofleflion in Londsn and Mid-
dlefex, you may move for judgment any time
in term, the rule 7. 32 Car. 2. not cxtending to
vacant pofieflions.  Vide Rep. end Caf. of Pratfl.
C.P. 76. Prait. Reg.in C. P. 166. 1 Barnes’s
Notes 115.—1Vide ante p. 475,

4. Motion for judgment in eje€tment, upon
afidavit that the declaration was delivered to
the wife of A.B. and to B.T. and to each of
thensy, and {wears that both cr one of thein is te-
nant in peffefion ; but denied for incertainty in
the afhdavie, M. 8 Geo. 2. Harding v. Gnef:—
finithy on the demife of Baker, widsw, pr aiid
Caf. of Prail. in C. P. 107. 1 Barnes’s Netes
119. S. C. Vide ante p. 470. Note 7.

A declaration in ejectment for lands in
Smﬁm dfbire, was delivered 1n laft Toinity vaca-
tion, with notice to appear in [{ilary term nexr,
(taking no notice of Michaelmas the intervening
term ;) appearance in Michaelizas bad, the tenants
{hould have appeared as of the term mention-
ed in the notice 5 but the right not having been
tried, Cii” fet afide the judgment figned againft
the cafual ejeltor as of Hilary, on payment of
cofts, &¢. E. 8 Geo. 2. Hodzfon, lefjee of Ken-
acry v. Mafon, Praéf. Reg. in C. P. 163.—1
Baries’s Notes 193, Mafon, on the demife of
Kendgle, v. Hedgfen, S. C.

6. Motion
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€. Motion for yudgment, in London, where the
notice to appear was not on the jizft day, bug
in the beginmng of Michaelinas termyy poffeffion va-
caitr.  Rule for judgment, unlefs lome perfon
claiming title appeared within four days. A4
S Geo. o. Thredder v. Travis, 1 Barnes’s Notes
119.—Rep. aid Caf. of Prai? 2 C. P. 108.5.C,
Crur {aid the degrmung of the term was uncer-
tain, and theretore gave tenant till {ixeh of No-
<erber to appear and plead.  The motion for
sudgment was on &faf. 1 Geo. 2. £. 28,

~. Ijeétment for five tenements and one acre
of land; motion to fet afide judgment againit
cafusl ejedtor for ncertainty in the parcels, <72,
as to thz five tenements. Rule to fhew cauie.
T. 10 & 11 Geo. 2. Fircher, leflee of Parry, v.
Fones, Prefl. Reg. in G. P. 161.

§. Judgment againft the cafual ejedlor was
fet afide for wregularity, and the pofleffion of-
dered to be refiored, but plamnnft’s leflor who
vith-held the poficflion abfconding, the rule for
reftoring the pofieffion proving ineffectual, 2
writ of reftitution was ordered. A 12 Geo. 2.
Geedyizghty Ieflee of Rufell, v. Nevight, Praft. Reg.
2 C.P. 156.—1 Barnes's Notes 125, S.C.

g. Judgment againft cafual ejecior was figp-
ed tor want of a plea delivered in form, but fet
afide without colts.  E. 19 Gee. 2. Goodlite v.
Nat:tle, on the deinife of Brimer and others, in
gicchenty, Ao, Netes. 2 Barues's Notes 212
S, L

Affidazit
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Afdavit of fervice of a declaration in ejeél-
ez,

[n the Common Pleas.
Richard Roc 2 In ejetment on the
againft demife of A B,
Fokn Dee. g and C. D.

F . of, &c. maketh oath that he this depo-

%+ mnent did, on the ~— day of ——— laft

nalt, deliver to Mr. 4. B. the fenant in poflef-

fien of the premiffes (¢) mentioned in the decla- (¢) The depo-

ration hereunto annexed, or of fome part thereof, i inut po-
; ) ) itively {wear

a true copy of the faid declaration, and of the . 3 5

notice here underwritten, and did at the fame was tenant in

ume inform the fuxd 4. B. that unlefs he would pofieffion of,

appear in this court by fome attorney there- &«

of, on the firlt day of this prefent Mickaelmas

term, apd capfe himfelr by rule of the faid

court to be made detendant ia the room of

the cafual ejeltor Fobn Doe, judgment would

- be entered againft the faid calual ejeltor by

default, and that the faid 4. B. would be

turned out of pofleflion; or wwords to that or tk:

ke effof2, |

E. L,

Swearing affidavit, a 1 ¢

Rul2
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Ride for judgment againft the cafual ejeitor,

Hilary zerin in the ~— year of King George the

Jecoind.
Coske,

Rele, duty A igain& B. R d'iV Of e upon
and filing 2ff- the cafual ejector. § the affidavit of —— Gent
davit 64 04. 1t 5 ordered that unlefs — tenant 1n pof
fefion of the tenements in queftion, or any
other perfon concerned in the title thereof, on
Saturdey next fhall appear by an attorney of
this court, who fhall then forthwith receive a
eclaration, and plead thereto the general ifiue,
and conient to the common rule for confeffing
leale, entry and oulter upon the trial to be ha,
let judgment againft the cafual ejeCtor be en-
tered ; and 1n the mean time proceedings are to
ftay. Upen the motion of mafter ferjeant —~—.
By the court,
Entered. Pacey.

Rule to plead.] On motion for judgment
zgainit cafual ejector, you muft give a rule to
plead.

Signing judgment againft the cafual ejector
‘or want of a plea.] When the rule to plead is
out, fesrch the prothonetary’s plea book for
plea and rule s if not filed, make an incipitur of
the declaration on a double 25 6d. {tamped
fheet of paper, to which you gfix the rule agaioft
the cafual exxctor.  You alfo make an rucipitar
of the dsClaration on a roll of that term the
do

jecgmentis of ; make outa warrant of attorney,

fle
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file it at the warrant of attorney’s office, pay
To prothonotary for figning judgment
you pay ——.

Hab. fa. poffeffionem.] After judgment figned
make out an babere facins poflefionem. No pre-
cipe. Duty 25, Signing it with prothonotary
15. 44. If on a double or treble demife; you
pay 8 4. for each demife after the firft. Seal-
g 7 d.

But if defendant appears, proceedings are as
after mentioned.

How to appear and plead.] If the tenant
appears, plaintiff s attorney gets a blank rule of
affent from the proper fecondary (7. e. the fe-
condary of the prothonotary; in whofe office
declaration is in) pay him fill 1t up accord-
ing to the following form, p. 483. Ingrofs the
general 1ffue No# gailty; on a treble 14. ftamped
theet of paper, and annex the rule to it.  Then
enter an appearance for the tenant with the pro-
per filazer, pay him who will ftamp the T
rule and write appearance entered (@), then (a) Ifa plea

leave the rule and plea annexed with the pro-

in eje&tment
15 left 1n the
thonotary.

office, yetif
the rule by
confent is not annexed to it with the filazer’s flamp, fignifying that the ap-
pearance was entéred, the plaintif may fign his judgment. E£. g Geo. 2.

iell v, Ahers, on the demife of Burdus, Rep. and Caf. of P:a&. in C. P. 71.

—Traeman v. Badright, on the demife of Riwers. M. 1733. The like de-
termination, foid. 72. 1 Barnes’s Notes 124, S. P.

Defendant’s attorney often neglelts to enter
an appearance, and only leaves the rule and
plea, ar delivers them to plaintiff ’s attorney and
then plaintiff’s attorney does it, and charges for
it on the iffue, but this is wrong, for defendant’s
attorney fhould take care to cnter an appear-
ance,

Vor. L 1 NOTES.
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N O T E S

;. If the pericn who claims title to the pre.
mitfes, and would defend the action, 15 not i3
poficilion thereof, you muft meve the court for
aum to be made defendant inftead of the nosming!
defendant ; but this is with confent of tenant in
pofleflion, unlefs it 15 his lindlord.

2. In all cales of vacant pofleffion, (unlefs
tuch as are within the §faz. 4 Geo. 2. ¢. 28. con-
cerning landlords end tenants by leale, witha
cianfe of re-entry;) no inftance can be fhewn,
where any perfon claiming title hath been let
1 to defend, but he that can firft {eal a leafe
upon the premiffes, muft obtain poffeffion, and
any other perlon claiming title may eject him
if he can, and by the courle of the court; no
defence can be made in thefe cafes but by
the defendant in the ejedtment, who is a real
ejeCtor. 7. 10 Geo. 2. Ex parte Beauchaimp and
Burt, 1 Barunes’s Notes 12.2.

3. Appearance muit be entered with the fila-
7:r, and marked on common rule, before lefi
with the prothonotary. Fide anie p. 431.

4. Motion by plaintiff’s leffor; that the con-
ditional rule entered into by his wife by. ano-
ther name might be fet afide; but denied, Cu’
thinking the validity of the marriage a fit mat-
ter to be tried. 7. 26 & 27 Geo. 2. Roe, o
the demife of Stone and wife; againlt Doe, 2
Baiies’s Notes 160.

5. Action againft an attorney for appearing
and pleading in ejetment without authority.
i.eave to withdraw the pleas, and proceedings
againft the attorney flaid on payment of cofts
¢0 C¢ taxed, which are all the damages the

plaintifs
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plaintiffs have {uftained. 7. z & 6 Geo. 2. |

London v. Hill, an attorney.—Four other caufes
agoinft the fame, Prafi. Reg.in C. P. 177,

Gereral rule 11 ejectment by confent.

Cooke.

Lersi

— of George the fecond.

Middlefer, ¥ T is ordered, by the confent. of Ree againft

10 WIL. — attorney, for the plaintiff, £ "‘;rf‘” owich

~and ———attorney for E. F. who claims title . :;E:i;u

1o [hE ténements in qllﬁ’ﬁi()ﬂ, thﬂt [hC ﬁ'lld E.F. nances in the

fhall be admitted defendant, and that the faid parith of ——

- E F. fhall immediately appear by his faid at- I the county
. : of Middlefex,

torney, who fhall receive a declaration, and ', dernile

“plead thereto the general iffue this term, and ,£ 4. B. and

at the trial to be had thereon fhall apgear in C. D,

his proper perfon; or by his counfel or attorney,

and confels the leafe, entry and ouiter of fo

~much of the tenemeats fpecified in the plain-

- tiff’s declaration, as are in the poffeffion of the

“faid defcndant, or his tenants, or any perfons

~ claiming by or under his title ; or that in default

thereof judgment {hall be thereupon entered

again{t the defendant Fobn Dae, the cafual ejes-

tor, but preceedings fhall be ftayed againft

him until default fhall be made in any of the

premiffes ; and by the like confent it is further

“ordered, that if by reafon of any fuch default

the plaintiff happen to be nonfuited upon the

trial, the faid £. F. fhall take no advantage

thereof, but fhall thereupon pay to the plaintiff

- cofts, to be taxed by the prothonotary : And

it is further ordered, that the leflor of the plain-

41 fhall be liable to che payment of cofts :0

: L the

nl .
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the faid E. F. by the court here to be in any
manner allowed or adjudged.

By the court.
7. 8. for the plaintiff.
R. §. forthe defendant,

How to draw up rule by confent to confefs
leafe, entry and oufter.] Plaintiff’s attorney
takes the rule and plea from the prothono-
tary, if not delivered to him; and if no appear-
ance be entered thereon, he enters appearance
with the proper filazer, and a Li. lo. (7. e.
smpariance) with prothonotary, and charges on
the iffue, viz. for appearance 5. 10d. Li.lo. u
Then he carries the rule to the {econdary, who
keeps it, and therefrom draws up two rulesin
the {ame manner, one for each party. Pay him

[Vide notes title T7ial and verdiét.— N
profs

Iffue.] Wnte copy of your iffue on trebl:

=nny ftamped paper, and annex one of the rults
chereto, and deliver iffue and rule to defendant’s
attorney. You charge for the half rule on the
iffue, ( )

If the defendant’s attorney does not pay for
the iffue, the plaintiff’s attorney may fign judg:
ment againft the defendant. 7ide 1 Barne’
Notes 121.—But 2, if he can againft the caful

ejeltor; fed vide the words of the rule by
confent.

NOTES

1. Variance between the iffue delivered an
the record of #ifi prius, the defendant confeffing
ieafe, entry and culter ac the trial, will not pre

Ve
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vent his taking advantage of the variance. M.

8 Geo. 2. Jones v. Hergeft, on the demife of Fobn
- Thowmas, Rep. and Cef. of Prait.in C. P. 110.—
1 Barnes’s Notes 119. S. C.
2. Six declarations in ejetment delivered to 1 Barness
fix tenants, one appearance and one plea for all Nores 121.
jointly 5 fix feveral iffues delivered and paid Grimflone V.

\ ) Burges and
- for. Iffues confolidated into one, the declara- a,g,j,, on the

~ tions being all alike, and the conftant practice demife of Lord
being to make but one caufe. E. 8 Geo. 2. Gower. E-P
 Grimfton v. Grimfon, on the demife of Lord % ¢ * . P.

- Gower and another, Rep. and Caf. of Praét. iu
- C.P. 114,

Of landlord and tenant as to ejeltment.

W HERE balf a year’s rent fhall be ip

arrear, the landlord having a lawful

right to re-enter for non-payment, may ferve a
declaration in eje€tment without a formal de-

. mand or re-entry 3 or in cafe the {fame cannot
be legally ferved, affix fuch declaration on the

. 'door of the demifed mefluage, or {ome notori-
ous place of the lands, which fhall be deemed

a legal fervice ; and on proof that half a year’s

- rent was due before the faid declaration was
{erved, and no fufficient diftrefs on the premifes,
the leflor fhall recover judgment and execution
as fully as in cafe a formal re-entry had been
made; and if the leflee fhall fuffer judgment
to be recovered on fuch eje¢tment and execu-
tion, without paying the arrears and cofts, and
without filing a bill within fix months after
execution, he fhall be barred from all relief in

. law or equity, other than by writ ef error, and

Li3 the
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the leflfor fhall hold the demifed premifies dif-
charged from fuch leafe. Stat. 4 Geo, 2. ¢. 28,

But if the tenant before trial will either tender
to the leflor, or bring into court the rent in
arrear, together with all cofts, all further pro-
ceedings fhall ceale. Same ﬁcztm‘f

A tenant to whom a declaratipn in ejeiment
fhall be delivered for any ]ands, teneiments or
hereditaments, fhall forthwith give notice there-
of to his landlord, or his bailiff or receiver,
under penalty of forfeiting the value of three
years improved or rack-rent of the premifies fo
holden in pofleflion of fuch tenant, to the per-
fon of whom he holds. Statute 11 Geo. 2.
c. I
| 'Ighe court where ‘fuch eje&ment thall be
brought, may fuffer the landlord to make him-
felf defendant, by joining with the tenant to
whom fuch declaration fhall be delivered, in
café-he fhall appear; but in cafe fuch tenant
fhall refufe to appear, judgment fhall be figned
againft the cafual ejedtor for want of fuch ap-
{)earance but if the landlord of any part of the
lands, tenements or hereditaments, for which
fuch ejectment was brought, fhall defire to ap-
pear by himfelf, and cmfent to enter into the

fike rule, that by the courfe of the court the te-

nant in poffeffion, in cafe-he had appeared, ought
to have done, then the court fhall permit fuch
landlord -fo to do, and order a ftay of execution
upon fuch judgment againft the cafual ejector,
until they' fhall make further order theremn,

Sﬂmﬁ' ﬂﬂﬂh(‘.’:

' NOTES,
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N OT E S

1. The word landlord means not every perfon
claiming title, but a perfon whe is in fome de-
arce of poffeflion, as receiving rents, t.

2. Landlord admitted defendant, afrerwards
leffor of plainuff and his attorney prevailed on
tenant to quit poffeflion; this no contempt,
and an attachment againft plaintift’s leffor and
his attorney, denied. Hil. 12 Geo. 2. Plumb v.
Savage, on the demife of Bryan, (orv Bryain,)
Rep. and Caf. of Praff. in C. P. 155, 1
Barnes’s Notes 1247. S, C.  Says 1t was no con-
tempt, but a fraud, which ought tq be pre-
vented, and is not remedied by the aét 11 Gey. 2.
¢. 19.~E)jeCtment is a fittion, and in the breaft
of the court. Tenants fhould be bosnd wot to
change the poffeffion. Ibid.

3. Motion for landlord to defend upon Star,
11 Geo. 2. ¢. 1g. Cur’ objecled, that this mo-
tion could not properly be made till after
judgment {igned againft the cafpal ejeftor, and
that affidavits ought to -be produced of the te-
nant’s refufal or neglet to appear ; ergo no rule.
But declared that the intent of {igning judgment
againft the cafual ejeQor, was only that the
plaintiff, after having tried his caufe againft:
the landlord, (the temant not being a party)
might have the benefit of his verdifl, and take
poffeflion under the judgment, which under
juch verdit he could not. It feems reafonablc
(upon a proper affidavit) to grant a rule to fhew
caufe, before judgment againft the cafual ejec-
tar can be figned, to prevent the ill confequence
of taking pofleffion immediately. M. 12 Geo. 2.

114 Hobfon,

437
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Haofon, on tbe demife of Bigland, againft Dobfay,

I Baines's Nates 123,

4. Cn Stal. 11 Geo. 2. Landlord was added
defendant to C. D. one of his tenants, who ap-
peared to defend for the tenements in his pof;
feffion, and that as to the tenements in poffef:
flon of 7. M. ancther tenant who refufed to
appear, {as per affidavit) the landlord to appear
and defend fingly, and plaintiffs to fign judg:
ment againft the cafual ejetor, as to the laft
tenements, but that execution to ftay till further
order. M. 12 Geo. 2. Roe, on the dewife of
Gobard, v. Dor, Fpid. 126.

5- Leave to take out execution on judgment
againft cafual ejeCtor, neither tenants nor land-
lord added to them having appeared in time.
2. 18 Geo. 2. Ree v. Dee, on the aemife of Hyds,

i gethienty 2 Barnes’s Netes 154,

Of flayirg f roceedings 1n ejeltment.
See frat 1 ROCEEDINGS in ¢je@ment ftayed up-

G, 2. 6. 1g. - L .
£.485 Ama.© ON paying the leflor of the plaintift his
ticn to bring  1COL 10 arrear and cofts. Hil 11 Amn. Anon.

C
rec’l ine  Rép. and Caf. of Praft. in C. P. 6.

fendant {uggefiing that the ejelment was breught for non-payment of a fine,

nd for letting a leafe contrary to the coftom of the manor, and therefore

prepoled to bring in the 100/, to anfwer the fine, and that the leffor of
tae plaintiff {hoold proceed at his peril for the forfeiture in refpedt to the
feafe, faprcied 10 be let contrary to the cuftom of the manor, but denied ;
for though it can be no diiadvantage for lefler to ftay proceedings on pay-
rent of a1 rent and coffs: ver the granung this motion may probably
g17¢ the celendsnt fuch an advantage over the leffors who have brought this
s=timan for 2 Jafl canle, as may do them injuftice, "

Pr Q=
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Proceedings ftayed till the leffor of the plain-
tffs, being lord of the manor, delivered the
defendant a copy of his admiflion. 7. 3 Geo. 2.
Thempfon v. Smithy on the demife of Warner, Efg;
Ibid. 57.

~ On motion to ftay proceedings on payment
of mortgage money and cofts, purfuant to Sta.
- »Geo. 2. Cur’ {aid the prothonotary will make

L

juft deductions and allowances on paying mort-
- gacee off. E. 8 Geo. 2. Gooaright v. Moore,
1 Barnes’s Notes 121.
A mortgagor mut pay off bond-debts which
- were a lien upon the eftate, as well as mortgage,
~ elfe no proceedings on the Szat. 4 Geo. 2. ftaid.
~ Vide ibid. 123,
Proceedings in ejectment ftaid on Staf. 4
Geo. 2. on payment to plaintiffs, affignees of
mortgagee, mortgage money and cofts, but
not of a bond and fimple contract debt, due to -
them in their own right(4). 7. 1485 15 Geo. 2. (2) A bondis
Bingbam, on the demife of Lane and othersy, v.no lien in
Gregg, M.S. Notes. A ““L"r?
Proceedings ftaid on payment to plaintiffs ;vplflgzsatz I;Ir
(who were both devifees and executors) rent geem.
+ due to them and cofts, as devilees, but not
as executors, they not being intitled to bring

an ejeCtment as executors. M. 16 Geo. 2.
Duckworth, on the demife of Tubley and others,
V. Tugftall, in ejeltment, 1oid.

[Vide Cofts, p. 492.]

Trial



-
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Trial and verdilt.

H E confefling leafe, entry and oufter at
the trial, 1s not fuch a defence as will bar
defendant from taking advantage of a variance
berween the iffue delivered and the record of #jf
g7ius. Rule ablolute for fetting afide the verdict,
M. 2 Ges.2. Gulliver v. Appleyerd, Prafl. Reo.

:n C. P. 164,
Some of the defendants appeared by one
attorney, and fome by another. At the trial
{omé of the detendants appeared, and con-
fefled leafe, entry and oufter, but the others
would not. Plaintiff had a verdiét againft thole
who appeared, and confeffed leafe, (5. but
the defendants, wiio did not confefs leafe, &7
(s} Thelfede- had a verdiét found for them(z) by the di-
fi”‘ff‘;:d WEI€ rection of the judge s the defendants who did
';2 11y Dot confefs leafe, entry and oufter, to pay cofts
rezfcn of their £0 the leflor of the plaintif, and the plaintiff at
ot con’effing liberty to fign judgment againft the cafual ejec-
e e’ o tor; and take pofiefiion of the land in the pof:
zpreared by Jeihion of thofe defendants. E. v Geo. 2. Ellis,
en inde:fe- leffee of Lovd Favlconbridge, againtt Knowles and
mert on the gthers, Praff. Reg. in C. P. 173. 1 Barnes's
j‘;‘-;’j;f:;ﬁ_‘: Noses 118. S, C. Says nothing about cofts to
tues 112, be paid by the defendants, who did not.confefs
| leale, &£¢. But that leave to fign judgment a-
oainft the calual ejecror as to thefe defendants

was aranted.

AT
j’f ('l
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.. New trial,

OT ufval to grant a new trial in ejeét-

ment, where the verdict 1s for the defen-
dant, becaufe the plaintiff may bring a frefh
ejeCtment, and no other difadvantage happens
to him. But where the verdict is for the plain-
4ff it is otherwife, and new trials have been
oranted, for there the confequence of not grant-
ing 2 new-trial is the alteration of the pofieflion
of the premifles, it queftion, Per Cur.’—But the
judge who tried the caufe in ejectment being
of opinion, that it ought to be tried over agan,
a new trial was granted op payment of cofts.
bid. M. 8 Geo. 2. Letgoe, "leflee of Whecler,
v. Pitt, Praff. Reg. in C. P. 408. 1 Barnes’s
Notes 322,

Nonfuit and Nonprofs.

F the plaintiff is nonfuited by default of the

landlord’s not appearing to confels lcale,
entry, {F¢. or obtains a verdict, the court on
producing the pofea, will make an ablolute rule
to take out execution againft the cafual ejector,
and not a rule to thew caufe.

Motion to f{et afide a wonprofs at the afhizes
for default of confcfiing leafe, entry and oufter,
there being a material variance between the iffue
delivered and the record of #iff prius. Cur®: The
defendant thould have appeared, and confefled
leafe, entry, &Fc. and his doing that would not
have been making 2 defence, {o as to nave hin-

dered him from taking advantage of the vari-

ance Y

491
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ance; and fo was determined. Gulliver v. Ap-

() Vid: p. p!}(rd (a). But as this caufe was in ejedtment,

4g0. where the pofieflion would be altered without
having the merits of the caufe tried, Cu”’ fer
afide the nonprofs on payment of cofts. M,
8 Geo. 2. Fomes, leffee of Thoiias, v. Hergef,
Praif. Reg. 1z C. P. 170.~—1 Barnes's Notes 11q,
S. C——Rsp aiid Cef. of Praft. in C. P. 110.

Coffs in ejectinent.

HERE a verdit in ejetment 15 for
AE’E""! F:ba the defendant, or the plaintiff becomes
o lefior of i0nfuited vpon evidence, a ca. fz. muft be made
the plaintiff out againft the plaintiff, and the cofts demanded
cannot be thereron of the plaintiff’s leflor, Shewing the

brought 0 .o s fufficient ; for it is not neceﬁ'ary to
conzempt for

ro-payment dehveracopy But fee the margin. E. 1 Geo. 2.
of cotts upon  Anoin. Praff. Reg. in C. P. 171.

a “ﬂﬂiﬂxt [ar
evidence, unlels e be ferved with the rule by confent, as well as with 2

copy of the caprar ad fat sfaciendum. Hil. 13 Gea. 2. Wr{gbf, Je ﬁqu
p: r, Y. f"f‘u, Prﬂc” P'rg I?"C P Ifz-l

Where the plaintif becomes nonfuited by
reafon of the «defendant’s not confefling leafc,

entry and oufter, the cofts are taxed on the rule
by confent, and judgment figned againft the
cafval eje@or. Ibid—Vide Ellis, €c. v. Knowles
aid cthersy P. 490.

On a nonfuit for want of confefling leafe,
entry, and oufter at the trial, leflor of plamtlﬁ

having taken out 2 f. fa agamft defendant’s
goods for colts, inftead of proceeding on the .

rule | by confen:, as he ought to have done, £. fa.
was iet afide with cofts to be paid by him and

his



Court of CoumMonN PLEas.

his attorney, and the goods to be returned, de-
fendant confenting to difcontinue without cofts,
an aftion he had brought on this occafion in
B. R. and no other attion to be brought, Vide
Praét. Reg. in C.P. 172. 1 Barnes's Notes
146.

Proceedings in ejeétment ftaid, till the cofts

of a nomprofs for not entering the iffue in a for-
mer ejetment for the fame lands were paid.

The cofts had been demanded of the plaintiff’s
attorney, the plaintiff being beyond fea. 7. 6
& v Geo. 2. Pendock v. Fobufon, Pradi. Reg.
i C. P. 194,

Ejeftment in this court ftaid till cofts in a
former ejeftment brought in B. R. were paid.
The courts of Weftminfier-Hall pay the fame re-
gard one for another, and confider a former
ejetment in another court as they do a former
eje&tment in the fame court. The fame prac-

tice in Scc’io. 7. 17 & 18 Geo. 2. Holdfafl, on

the demife of Hatterfley, av infant, againft Fack-
fony 2 Barnes’s Notes 107.

Cofts taxed upon the common rule by confent,
ordered to be paid by defendant to the repre-
fentative of leffor of plaintiff, who died after the

trial.  Hil. 9 Geo. 2. Goodright v. Holton, 1
Barnes’s Notes g1.

Where there are {everal defendants and one is

acquitted, how he is to have cofts. See 2 Baraes’s
Notes 103

Securit 'y

493



The prefent Practice of the

P
QD
-

Security for coffs; &c.

e: ment r:c*

Gt il cots fhall not be obliged to mame a plaintift
of a firmer 4DIE O pay cofts, for the leffors are in the na-
cjetment paud ture of plaintiffs in any other action; and onght
where tie el 1o be on the fame footing as other plaintiffs are.

{or cf the A 5 Gen 1. Gggdr:gbf V. Tb!’f{ﬁﬂ?ﬂ, on the -

laimtifisin F > .
F iods omm f?ff’:" of Fenes ¢t ux’.  Rep. and Cuj. of Prait. in

7 "r’
an atizcnment u P If)
for non- -payv-

ment of thole cofts, the artachwment being in effelt an execution. 7. 13

Ges. 2. E , leflee of L -rfrr-rr, v. Denz, Praft, Rep. in C. P, 175.
r narngd ﬁ :!;1::" S. C.

Proceedings in TH leflors of the plamtift being poor;

-

Judgment being for the defendant in an ejed-
ment where the leffor of the plaintit’ was a
peerefs ; an attachment againft her goods and
cnattels {the Duke being then dead) was grant-
e¢d for the colts taxed. Hil. 12 Aun. Thornby;
o the dziniiz of Duke and Dutchefs of Hamilton;
v. Fleetwoged, Rep. and Caf. of Prail. in C. P.

An infanr:, lefior of the plaintiff, not to give
fecurity for payment of cofts in cafe he fhould
iall in the {uit. 7. 10 Geo. 2. Roe v. Doe, ¢

toe deinife of Filzherberty 1 Baraes’s Notes 123

Upon affidavit of the death of the lefior ol
plaintiff, proceedings to ftay till fecurity given
jor defendant’s cofts.  Hil. 28 Geo. 2. Goodright
ot the dzuitje of Lariner, againft Searle, in ejell-
ety Suppiciizcit 19 2 wol. Barnes's Notes p. 14.

Tudgment
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Judgment arrefled.

FTUDGMENT in ejectment arrefted, decla- Tenement is
ration being of one meffuage or tenement, which 2!l 3 man
is too uncertain. E. 7 Geo. 2. Makepeace v holds, and

* after jud
Hospwood, 1 Barnes's Notes 117. e rﬂjferigg‘e"t

| | cannot tell of
what to deliver poflfeflion. The common rule was made to ftay jedpment

ill caufe fhewn, and afterwards spon heaning plainuff, judgme;lt Was at

refted, Zbid,

Ervor on ejellment.

ERROR on a judgment after {pecial ver-
dict for the defendant in ejeftment, no
bal necelary.  Hil. 12 Amn. Thorubill, leflec of
the Duke and Duichefs of Hamilton, v. Thetwood,
Pralt. Reg. 122 C. P. 17%8.
In ejeltment yerdict for plainfiff, writ of er-
;or brought, and good bail put in, and held fuf-
ficient, though plaintff in error did not enter
into the recognizance. The Srar. 16 & 17
Car. 2. ¢. 8. [. 3. requires that the plaintiff in
error fhould himfelf enter wsto the recognizance
in cafes of ejeffment and dower, yet notwith-
itanding this $tat. the bail were permitted to
juftify, and plaintiff n the ejzCment to proceed
at bis peril. 7. 10 11 Geo. 2. Goodtitle v.
Be;znfngm;; (a), Prait. Reg.in C. P. ¥79. Ilid. (a) v Barnes’s
18c. Doe, leffec of Godfrey, V. Lufbington (). ?‘;3“5{; 2:;.
M. 12 Geo. 2. S. P.—Bal in error cannot be ¢,7 ,ep,as.
taken by a commiffioner 10 the country, and iti» C. P. 152.
would be very hard to oblige a defendant who S.C.1Barnes’s
lives at a great diltance from London, to come Norer77 5C.
into court o enter into a recognizance 1o this
cafe
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cafe. And by good bail being put in, plaintiff

in the ejeCtment has a better fecurity than he i

intitled to.  Per Cur?’ Ibid.

Cafual ejeifcr cannot bring error & Defendant
pot confefling leafe, eniry and oufter at the
trial, plaintif was nonfuited, and thereupon
ficned judgment againft Roe, the cafual ejector
Motion for an attachment againft Adney, defen-
dant’s attorney, for bringing a writ of error in
the name of Roe. Rule to fhew caufe. On fhew-
ing caufe it appearing, that Adn¢y had been in:
formed by fome of the curfitors clerks, that
a writ of error lay in this cafe, the rule for m
attachment was difcharged, but Adney to pay
cofts, and to wexnprofs the writ of error at his
own charge. E. 13 Geo. 2. Roe, leffze of Humn-
pbreys, v. Collier, Praff. Reg. in C. P. 181
1 Barnes’s Notes 12q. S. C.

The recognizance in error on judgment after
-erdit in ejeCtment to be taken in the valu
of two years profits, and double cofts. Z. 24

Ges. 2. Roe, on the demife of Fenwick and otbm,
v. Pearfon, in ¢jeliment, in error, 2 Bar nes';
Notes §6.

After verdit for plaintiff, leave to take out
execution on the judgment againft the cafual
ejector, mon chftante a writ of error brought by
defendant, denied. 7. 17 18 Geo. 2. Farfids,
o the deinife of Lord Sidney Beauclerk and
oibzrs, V. Hayley, 16id.  Vide next head.

Aot
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Aition for the mefne profits.
IN an action of trefpafs for the mefne profits,

brought pending a writ of error on the
ele&ment ; plaintiff may proceed to afcertain his
damages, and to fign his judgment, but Cur” will
ftay execution thereon till the writ of error on
the judgment be determined. 7. 2 Geo. 2. Har-
ris v. Allen, Rep. aid Caf. of Pragt. in C. P. 46.

On motion in treafury, that defendant mighe
be held to bail upon affidavit in an action for
mefne profits, the judges ordered defendant Afos-
teram to be held to bail for 500/ but would not
order the other defendants to be held to bail,
they being only his undertenants. 7. 2 & 3
Geo. 2. Duncombe v. Mstierain and others, Pmé?
Reg. 11 C. P. 62,

Defendant held to bail, by a judge’s order, in
an attion for mefne profits, brounfl't after udcr-
ment againft the cafual ejector dlfChanEd by
confent on common appearance ; the acetian by
miftake being in cafe inftead of trefpafs only.
M. 15 Geo. 2. “Treberne v. Greffinghan, 2 Barnes's
Naz‘es 50.

Remeving ejectment from the mayor’s court of
London,

]N ejeCtment, a writ of habeas corpm is the
proper procefs to remove the plaint, (under
which the defendant muft appear in this court,
znd enter into the common rule, and plaintiff
muft declare de nove) and not a writ of certio-
rari, as in replevin, whereby, after the record

You. I, Kk removed,
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