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TO THE .,.
" -Independent Part of the People of Eﬁglana,; "
O N
Lz 1" B E fi S,
BT ST
ﬁJncon{htutlnnal Mode of,Pmsncu'rmN by. INFOR-& “
MATION EX OFFICIO_, praéhfed by the -
ATTORNEY GENERAL.
WiTu 4 VIEW oF Txe CASE or
JOHN: HORNE, Esq
And a Candid REFU’I‘.;&TION of the
DOCTRINE of INFORMATIQNS,
AS LAID DOWN :fa F.' o
BLACKSTONEs COMMENTARIES,
_ DEDICATED TGO ALL
+ The GENTLEMEN of the LAW.
’vary ufe'ful for thofoworthy ENGLISHMEN who glory in TRIAL:
by JURY, and who may hereafter be impannelled in 1\

CASES of PUBLI_C ILIBEL.

L O N D O N:
Piinted for G. KEARSLY, No, 46, Frezr-STRrEZT
M,DCC,LXXVII. |
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To all the GENTLEMEN of the LAW.

il-
ril

'-nr-l-P

GENTLEMEN,

-"‘,-"'"l-

IF in thﬂ perufal of the. followmg Ad-
drefs to the Independent People of Eng-
land, you fhall find that Jyour attention
has not been mifemploy’ d,nor your ienfes
inf{vlted by the arguments of a man in na
higher flation.;than a law fludent, you
will not regret that he has ftudicd in reafon
and common fenfe, to explode a fpecies
of profecution for an imaginary, ctime,
which, on examination, appears to dif=
grace all our law books, and our higheft
court of criminal juftice.

If, on the other hand you fhould, from
fuperior ability, and a moré accurate
knowledge of the {pirit and principles
of our conftitution, difcover falfe con-
clufions, from miftaken premifes, your
& indulgence



O
indulgence and candour will be requefted
to excifé, what you cafinot approve.

I havea refpe& for the profeffion of the
law, and glor in the name of a true~

N ’

BOI’H Enghihmari. LIII lamentmg ti]e Vi~

olation of our conftitution, and the aban-
doned corruption of political affairs, I
have done no more than my fuperiors,
whofe namesand chara@tersd revere 5. and
though ‘the prefeiit’ fibje& "has’ bedn dife
cufled ‘by 4ah artlefs and’ ﬁmple per, if it
doés not rebel againtt the Hws of decency,
and conftitational liberty,: I fhiall hope! to

hind that my humble reifofing will : ot
be oﬁ’enﬁve, and that'a d6étrine apparént-

by referved for'arbitr ary: purpofes; will (bon

be-abolithed ; or at ieaft umverfally con«
demned,

T dam,
With all proper ﬁéfpéét,
Yaour Humble Servant,

The Author.



INTERESTING ADDRESS, &¢.

E V-ER *firce ! his: prefent - Majefty (whont
God preferve)-came to the throne,. his kmgdom; \
has {uffeted almoft'-a- continued popcumon by:
the violation of our, cm{’utut;on, andr the exor-
bitant ,power of his refpetive ,.mlnlﬁgrs.ﬂj
Throughout the prefent reign, we have obferved
(with pain is it recolleCted) that public affairs
have been conducted with obftinacy, and in con-
tempt of that oppofition which will, fo long as
the debates of both Floufes of Parliament fhali
be preferved in print, be read with admiration
and praifee—Qur refpetive rulers, (fome few
only. excepted) fince the acceffion of George the

{'Third,

iy i ]
* ":."#""?.111'
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Third, (a virtuous and benignant King) havé

vied with each other who fhall wace deepeft in

the dirty channels of adminiftration, and who

fhall fackifice their country’s welfare méft -for-
private advantage.—Government has abound-

ed the whole of this inglorious time in wil-

ful error and general abufe. Minifters have

frudied to withdraw thémfelves from the interefts
of the people, (whofe fervants in truth they are)
and to attach themfelves to the King and his
court. — ‘They have artfully caft out the tub
to the Wwhale, the luie fo the mu]tltude,
Iike unto the delufive largefles of Julius Ce:
far, the better to bring about their own
purpoles, and by ferving themfelves to dif
trefs their country.—They have announced
(hiaving previoufly lulled the beft of Priaces on
their fide) that thofe fubje&s are enemies to
their King3; who, from feelings of humani-
ty, -and a love of liberty, prefume to fpeak the
di&ates of their hearts, or arraign what in mi-
nifters appears notorioufly deftructive of Eng-
lifh freedom.—To check théir fchemes, while
fporting with all that is dear to us, is criminal
in their eftimation, beyond compare; for
which, no rancour or refentment appears fuffi-
¢lent in return,

While
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‘While the enemies of our libertles are a&xvq
and vigilant, to feize every oceafion- to encreafg
their own power and profit, -and while we - are
timid and thoughtlefs on our fafety, our public
complaints can never be relieved, but will ra-
ther be encreafed ; to prevent this, itis time
to awake: from that lethargy into which we
have long: been thrown, and - examine in the
hour of trial and neceffity, our true condition ;
corruption and venality will otherwife fpread wi-
der and wider over this once profperous coun-

try, until it will be impofiible to root them out.
They will not die away of courfe: they are
the offspring of tyrants, and tyrants will (unlefs
reftrained) keep them alive.

If we look into our own hiftory, no far-
back than 1688, we fhall find that we have
either not been able to keep up' our con-
ftitution as then fettled, becaufe it was imper-
fectly fettled 3 or becaufe we have becn until
the prefent reign (which God prolong) in
the hands of foreign kings, and of minifters
calculated and difpofed to try experiments at the
price of liberty and virtue ; minifters who haye
infulted our generof ity, and by introducing cor-
ruption, have, in a degree, undone what was
done in the expulfion of the Sferwarts. FEndea-
vours are meditated to perfuade us that all is

fafe ;



(-8 ) X
-{afe ; -but a. retrofpeCtion ‘en our ‘com plai"nts,
_made in the year 1769, will bring contemnpt.and
_abhorrence on the caufes of them, T hey were
then carried to the foot of the throne by the li-
-very of London, who reprefented, that the right
-of trial by jury, was invaded, .as.well as the
forceof the Habeas Corpus alt : that an indi-
vidual had been imprifoned without. trial, con-
yi&tion, or fentence : that the military had been
employed where peace officers would have :been
fufficient ; and that they had murdered thofe
. fubjefts who they ought only to have apprehend-
- ed—that the murderers had been concealed—
-that arbitrary taxes had been impofed -in the
Colonies—that the Miniftry-had procured a re-
je&tion from a feat in parliament, of a member
not difqualified by law, and a reception of one
not chofen-by a majority of the eleCtars—that
“the payment of pretended deficiencies in the a1«
vil lift, had been procured without examination
—that a defaunlter of unaccounted maillions.had
been- rewarded inftead of punifhed ; and that

the blood-enveloped beings had been thanked
for deftroying the lives of the innocent and un-
armed in St. George’s fields, in order to quell the

riot of an inconfiderate, yet exafperated mob.
Thefe were heavy complaints, and {ad:to reflect

upon, but a part of the many we have had
reafon to make witnin the prefent reign, the re-

fult
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Afult and confequence of our teptefertative bos

.dy having loft its efficiency, which, inftead.of

being what it was intended to be, (our guard

agamf’c the enicroachments of King and court)

1s in the hlgh road to be little more than a 24/
¢fon of the Miniftry § or a French parliament, to

r@gli_'i_:er royal edifls in 3 a Roman fenate (in the.

Imperial times) to give the thadow of a free go-
vernment, but in fia&, to accomplith the
ichemes of a profligate junto.

We are told from the throne of the anthority - |

of lazw, and the neceffity of fuboydination in lans
guage, which among freemen perplexes the idea
of either: the foriner is pronounced in con-

tradiCtion to the fixt {pirit of our conftitu-
tion ; the latter, as we might expe® among

flaves.

The firmnefs fhewn by our brethren in Ame-
rica again{t the fame oppreffion, as to us itwould
be to have taxes impofed on us by an edict

from the King, has by AUTHORITY been
pronounced fedition and rebellion 3 but with

due {fubmiffion to {fuch authority, and with more

refpet to truth and juftice, we may alk when
the i//uflrious Hampden refifted the lawful Sove-

reign’s demand of an wnlawful tax, becaufe he
B had

wye -
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had mo voice in laying it om, was he. too guilty.
of fedition and rebellion? if he was; we-are all
Rebels but the Jacobites; for the revolution
was brought -about withk a deflign to prevent a.
man’s property being feized without his confent,
which makes it the fame to our Colonifts to be
taxed by the Parliament of Britain, as: that of

Paris; and yet it is become almoft crnnmal to
deny the Sovereigaty of our Parliaments ; or in.
more modern words, 1ts fupremacy, notwithﬁand-a
ing the truth is, that {fovereignty can dwell no
where but-among the people, who have, in defpite
of the learned Blackﬁone, a right to exert it
without any “ urgency of diftrefs,” without
any provocation by government, if they think
they can be happier under one mode than ano-
ther, and can bring it about without greater in-
conveniencies than the future advantages are
likely to ballance. They have an undoubted
right to change or new model their government,

when neceffity, and their general fafety, may re«
quire it. Government arifes from them, and
thofe, into whofe hands they truft it, are but
truftees for their common welfare. The idea of
government, s only an authomnty of the many

over the fezr : whenever therefore it aflumes a

power of oppofing the fenfe of a majority, it is:
downright tyranny. Judge Blackitone, by plac-

ing
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“ing the Jovereignty in the parliament, feems clear-
ly wrong in his idea; becaufe, as may bhe ex--
pected, in the weaknefs of human nature, par.h-
ament is fallible, and has done many wrong
things, which, if {overeign or fupreme;-it would
have been impofiible to corrett. Hence, next
under God, fovereignty is immediately in the
people at large, who delegate to their governors

‘all the power they have, which in the nature of
a free ftate,' is (to make ufe of a Chancery ex-
preffion) no more than a refu]tmg truft. It
would be abfurd to fay -that governors. give
power to the people ; for without people, there .
would be no governors, ‘With the People then

1s all power ; and when their truftees abufe it
in the characters of governors, they onfy have
the Sovereignty to withdraw it from them.

It 15 the exorbitant power or authority of

government we have reafon to condemn, as
tending in time and from our own fubmiffion,

to the artifice and poifon of our governors, to
rob us of our liberties, and leave ‘us meer in-
fruments for their ufe and abufe.~If we are

corrupt (which indeed we are) it is ‘becaufe
our fuperiors have corrupted us—We know we
are unequally reprefented in parliament, and that
our reprefentatives are chiefly begears, which is

B 2 the
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foundation of our public ills:—We fend up
thofe men as our agents, who, for {eliifh purpo
{es, have lavifhed their- property among us, to
intoxicate us into an approbation of them as
members of a part of our ftate, and blinded by
folly, temporary licentioufnefs, and private pro-
fit, we are ignorant that thofe who reprefent us,
have indulged us in a periodical libation to Bac-
chus, for the fake of having it in their pow-
er to oblige the court' when returned by us,
and in order to have that obligation compenfated
in places or penfions. So that whatever the Eng-
lith conftitution 1s in theory, liberty now is lit-
tle more than a name, and our parliament
appears to be the ftate of a manarchy, at a time
we are {carcely a remove from paffive {lavery.
Judge Blackftone in his chapter ¢ on the nature
¢ of laws in generdl,” has attempted to fthew
- that our government 1s all perfeGtion, and that
the refpetive branches of it, are independent of
the other; but the excellencies he attributes to
each, are {o imaginary, that they have been
doubted as true or reafonable; for in regard to
the independence of any one branch of our le-
giflature on the other, it feems a paradox in
terms, beeaufe it is very well known to a com-
mon obferver, that the King, and moft of his

Yords, have great influence in the eletion of
members
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members of parliament: that the King can at

a minute’s warning put an end to the exiftence
of the houfe of commons, and that he has allo
oreat influence over both houfes, by offices of
dignity and profit, given and taken away again
at pleafure ; from whence, one may rather fay,
that this independence in the thiee branches of
our flate, and the perfeCtion of it when they
are knit together, fo ingenioufly made out, or
attempted to be made out, by the learned Black-
ftone, is little more than dependence and im-
perfection.—Wherever there is influence, there.
can be no independence, and where mdependence
is wanting, there can be no perfectien; there-
fore, while we live under the thadow of alimited

monarchy, that is, a monarchy Jimitted chiefly
by the monarch himfelf, we are almoft ina

ftate of paflive flavery*.—Qur parliaments are

called to give a fanCtion to what the miniftry
pre-determine.~—A majority is purchafed by the
court, and we pay the purchafe money.—Our
property is facrificed by our reprefentatives, who
having firft deluded us to chufe them, vote it
away to the miniftry, that they may be the

better paid their wages of iniquity ; and thefe

beggars, to fpeak of them in the general, are
our legiflators and framers of laws, which they-

break themfelves, while they hold them feverely

SVer us.
* V.de fragment op government, page 101.

May
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> "May God, and the undebauched fpirit of
afreemen, ‘however redeem us from fuch mor-
tals, who priding themfelves in the conqueft they
gain over us, by their vicious eletioneering
largefles, defert our true intereft, and inftead of
deeming themfelves, in arefin’d fenfe, our fer-
- vants, take upon them the imperious characters
of our lords and mafters.—They corrupt s,
that we may conftitute them for corruption.—
The court then attaches them to its fchemes
taxes are multiplied, and our reprefentative body
is but a name preferved for the fake of appear-
ances, while King and Lords rule us under a
kind of ariftocracy.—~We are expelled and di-
vided from government, and as the ingenious

Voltsire indignantly tells us, once in feven years
e are only free.

If, as a people, fovereignty is only among s,
and not in our parhiaments, which are of our own
fabrication, it muft be allowed that we are not
to be reftrained in our enquiries, into the condu&
of thofe who undertake our public affairs, be-
caufe (asin a private cafe between man and
man) they are undoubtedly anfwerable for what
they do; were it otherwife, and we are to be
reftrained in fuch enquiries, it would be argued,
that having once conftituted a frame of govern-

ment,
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ment we haveno rlght o, complam of 1t8 admis,
niftrators, though their deeds be ever o atrocioug
in fuch 2 cafe, the ftate would run to progfequ
rum, and we be lefl: in completcﬁ: ﬂavery,,

-
“‘a

llllll

the effects of abrogated truft would reﬁore us to
our rights, unlefs founded on firmér prmc.lples
than our /gff, which after all boaft of glory on

its oceafion, was not fufﬁc1ently eftablithed for
the purpofes 1 intended to be anfweéred by it,’ one

atriong whu:h was, - the total -defiruion of the
Court of Star Chamber.-—Our ftate veflel be-
fore that time was 1in a crazy. ‘and rotten cond1_

tion.—It had a many leak holes, and though a
great number of them were :[’copt by our revolu-

tion botchers, the few that were lefe purpofely'
unrepmred have expofed it to the perils it has
fince experienced; among thofe unrepaired de<
fets we may ({peaking metaphoncally) clafs
the practice of filing informations v qﬁag,
which was left open for the beneﬁt of the
crowfi, whenever it thould be expedient for thc
miniftry to make ufe of fuch a praétice, in re.
venge for being told their mifdeeds; or bezng "-

difcovered in their private iniquities.

It is now an offence to femark on the pro-.
ceedings of parliament and adminiftration, ' the®
E we
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‘we are 2ll concerned in them; and fo formdas

ble are minifters become, that no punifhments
have been, or are fevere enough againft thofe

who dare to fpeak the truth, and find fault

when faults are ﬂagrant becaufe we are told,

that no private writer or fpeaker, fhould have
Tiberty to attack the facred men who take upon
them the care of eur flate :—this is defpotlc,
and hiftory fhews clearly the neceffity, the vir-

tue of every fubjet’s having a watchful eye on
the condu& of minifters and parliament, and of

their not only being fecured, but encouraged in
‘alarming their fellow {ubjets on occafion of
every attempt agamnft public hberty, becaufe
private independent fubjets are more likely
to give faithful warning of fuch attempts than
their betters, who, from their rank and fortune,
and pcrhaps cuuitdy conneions, would rather
conceal than dete¢t the abufes of thofe in pow-
er : if private fubjefts are to be intimidated, in
thewing their fidelity to their country, the prin-
cipal fecurnty to liberty 1s taken away, and that
fuch attempts have been made to this diabolical
end, we have feen too plainly, in the cafes of

the King againft Wilkes, Almon, Woodfall,

and Bingley, but praife and thanks to thofe
defendants we have found. Sir William De

Grey s words, when Attorney General, verified,
that
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that the pewer (wicked as it is) of that

officer in profecuting ex officio. for libels, has
never - anfwered its purpofe, which is to flop
the pen and mouths, and ftifle the complairts
of an injured people (of which more here-
after).—QOur minds and pens ought to be free,
but not mifchievous: to curb either is to abufe
that liberty, which gives to -our governors
all " their confequence; and to be cheat-
ed of a power, which transferred to worth-
lefs hands, is exerted to our misfortune and not
our good.—It is like one man’s building a houfe
for another to occupy, while he is only permit-
ted filently to look at the outfide of it, or mar-
rying a woman, for his enemy to enjoy.—The
Miniftry, and their friends the judges, pretend
that in all crown profecutions, for what /ey
call a libel, which is any thing thet upbraids
the conduct of our government, whether x4l
or falfely, it is the dignity of the public peac,
“they are meant to preferve, and punith the vio-
lation of —They talk largely of libels raifing;
fedition, infurre€tion, and breaking the peace .
but where, in any one cafe in our time, do w2
find that thefe things have been proved?’—They
are pretended, but not given in evidence, and
though, under thofe great and good men, Hclt,
Powell, and fome other former judges, menti-

C oned
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oned with ‘reverence in the law books, it was
keld indifpenfably neceffary to. prove fome overt
aft in the defendant, whereby the public. peace,
and the dignity of the '—King, as the éhief con-
fervator of it, was endangered, or affwally broke,
by what was charced as a libel; we have now
_,udges who dlipenfe with fuch teftimony as
mmmaterial! but are Judges infallible 7 are they
to fupply the defects of fuch evidencé? 1if they

are, any thing difpleafing to them, or to our
governors, may be deemed a libely; and we be
kept in the dark about a definition of what it 1s.
"The public peace is the peace of the people, and
a breach of it 1s properly punithable; but it 1s
folly to conclude, that becaufe a King, or his
Miniftry, fhall fay that fome one ameng the
people has wrote a letter which zends to break

{fuch peace, without there be an a&, proving
beyond a doubt, and out of the reach of an in-

uendo, fuch fendency, that the thing complained
of asa Iibel is really any more than harmlefs
and 7zoffenfive—If there be any one bold enough
to fay otherwile, he 1s a tyrant.

t is far from being the intent of thefe hum-
ble pages to rai'e fediidn.—They contend not
for an overthrow of our frame of government,
but for a reformation 1n the conduct of its ad-

minifirators,
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miniftrators,.—Our conftitution is an excellent -
one, if fupported, but it has received many
injuries from our legiflators; notwithftanding
we have a ftatute which fays, no law fhzall be
good which affeCts it, .as eftablithed by Magna
Charta.—Judge Blackftone amufes us by fay-
ing ¢ wherever the law exprefleth a difiruft of an
¢ abufe of power, italways refts a fuperior pow-
¢ er in fome other hands to correct it, the very
<¢ notion of which deftroys the idea of fover-
“ eignty; and if the two houfes of parliament,
¢ or one of them, had a right to animadvert on
« the King, or the King had a right to ani-
“ madvert on either of them, the legiflature,
¢¢ {o fubjeét to ammadverfion, would ceafe to
¢« bea pai‘t of the fupreme power; the fuppofi-
« tion of law he therefore {ays, is that neither
¢ the King, nor either houfe of parliament,
«« {collettively taken) is -capable of doing any
“ wrong, fince in fuch cafe, the law feels itfelf
¢« incapable of furnithing any adequate reme-
¢ dy; for which sealons, all oppreffions which

¢ may happen to fpring from any one branch
« of the {overeign power, muft neceffarily

¢ b= out of the reach of any ftated rule.’—
This may found very well in civil matters,

but never in public or political ones. But
then he fays, ¢ if ever they happen, the pru-

C 2 “ dence
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¢¢ dence of future times mufl find new remedieg
‘2 on new emergencies, a2s was the cafe at the
¢ revolut.on ;”—infinuating, if we had not fuch
a remedy, we fhould not know how to proceed
in fuch a cafe. Strange hefitation! fince the
remedy i1s inevitably to be found in the people,
who would bring about any revolution when ne-
ceffity obliged ir. But would the people, after
what they have feen in the clandeftine referve of
the dofrine of Informations ex officio, which has
bzen emploved in the moit arbitrary manner
fince 1683, neglelt to blot that doCtrine away
ifromtae crown ? It 1s a doltrine as {candalous
to our conflitution, as it is inimical to Magna
Charta, which ordains that none fhall be 1im-
priioned, condemned, or punifhed, but by hig
Peers.

VWhen Sir William De Grey, that able man,
vas Attorney (General, he confefled 1n the Houfe
f Commons, A.D. 1770, that his power of
fling Informations ex ¢jic7e was an odious one,
. that it did not anfiwer the purpofe intended,
;or that he had not been able to bring any li-

veller to juthice ; why ? becaufe there was no
r;J‘*u.e cone ; or if there were, Informations

-

:x ¢frvie were not the proper procefles to pug-

X
-

'I--L!
.

‘The
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The lawyers and law books have ‘differed in
opinion about what is and what 15 not a libel ;

vet the prevailing doctrine is, that rrask is a li-
bel, when it zend s 1n 1ts provocation or aggra-

vation to a breach of the peace; and that falfe-

hood for the fame reafon is alfo a libel. We
are taught too, that the per{on libelled, has no
right to damage in a private cafe, if the charge
laid againft him be true, whereby it fhould
feem that the truth of the thing would take
away its criminality ; for if a man has no right
to damage, he has no right to feek revenges.
therefore to libel a perfon for what he cannet
affirm himfelf innocent of, is no breack of th,

peace. It may tend to provoke a breach of the
peace ; but will that make truth a ¢rime? If it

will, it is wonderful that profecutions for libels
are not much more common, as any thing that

tends to provoke anger, or to excite thame or

reformation, may, under thefe rules, be pu-
nithed as libellous.

In a civil fenfe, a malicious defamation of any
perfon may be properly libellous, as in a fettled
{tate of government the defamer ought to com-

plain of any injury done him in the ordinary
courfe of law, and not to revenge himfelf by
becoming Judge, Jury, and executioner, in his

own
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own caufe; but in a criminal {enfe, 1t 1sotherwifes
and there can be no profecution for a libel crimin
mally, but for abreach of the peace, or a tendexn-
¢y proved towards it.  Judges Holt. Hale, and
Powel, knew this to be true. They had no

corrupt attachments to adminiftration, and they
mmade it their duty honefily to expound, and not

partially vitiate the law in cafes of libel. LetC
us here fee what after Judges have done on
this important (though 1ill underftood) fub-

Ject,

And firft, after defcribing imperfetly the
fignification of a libel, the learned and elegant
Blackftone proceeds to tell us, that the fendei cy

of all libels is the breach of the peaee, by ftir-

ring up the objets of them to revenge, and,
perhaps, bloodfhed.  Thefe are his words:
¢ For the fame reafon 1t is 1mmaterial with re-

“ {peCt to the effence of a libel, whether
“ the matter of it be true or falle, fince
¢ the provocation, and not the falfity, is the
€ thing to be punifhed cniminally, though
<¢ doubtlefs the falfchood of it may aggravate
< its guzlt, and inhance its punilhment. In g
‘“ civil ation, a libel muft appear to be fafe
*“ as well as frandafons 5 for if the charge be
** true, there can be no private injury, (nor of

coufie
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coutfe any public-one, becaufe in civil ac-
tions no breach of the peace “is.{uggefted)
 nor any .ground to demand :compenfation,
¢ whatever offence it may be againft the public
¢“ peace ;-and therefore, in a civil alion, the
‘ truth of the accufation may be pleaded in bar
“ of the fuit (and why not to a criminal charge
where the peace does not appear to be broke)?
‘““ But in a criminal. profecution, the tendency
¢ _(curfe on this word) which ail libels have to
‘¢ create animofity, and difturb the public
““ peace, is the fole confideration of the law; and
‘“ therefore, in fuch profecution, the only
‘¢ points to be confidered are, firft, the mak-

‘“ ing the book or writing ; fecond, whether
¢ the matter be criminal; and if both thefe

“ points are againft the defendant, the offence
¢ acainft the public1s complete.,”—True, if
the matter be criminal; but the learned Judge
fays nothing how this zendency, in all libels, to -
difturb the public peace, is to be made out or
known ; theretore he leaves us to fuppofe, -that
1t 1s to be done by corftruction only ; very in-
determinate indeed, as is the meaning of the
word libel at all, In faét and reafon, a libel 13
a mom entity 3 that is to {ay, thereas no fuch of-
fence as Scandal; for if the semorfe of {can-
dal was removed ; or in better words, if {fcan-

dal
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dal occafioned no remorfe, it would be in no
fenfe an evil, becaufe no body would regard
icandal that did notdeferveit. We believe eve-
ry charater what we know it to be ; and if peo-
ple lived, fo that no body would believe their
upbraiders, fcandal would die away, and we
thould forget the name; but we find that the

moft worthlels are generally the moft tenacious
of what they do not deferve, which is a good
name and character. Satan correted fin, and

quoted fcripture. The devils of this world al-
ways perfonate faints, becaufe the wicked bene-
fit by concealing their vices, and not by an open
thew of them ; therefore it is from the vileft of
people, that we behold rage and revenge againft
thofe who, defpifing their condu&, and dread-
ing the confequences, candidly call them to ac-
count forit. The leading men at prefent, and

for the principal part of this reign, feem in this
predicament. They have been confcious of their
leferts, while ftriving to rule triumphant over
the people, whom they have miferably corrupt-
ed and deluded into miichief ; and when 2 lo-
ver of his country and fellow fubjes has en .
caged to fpeak loud truths which refle® deceit
and perfidy on them, he is purfued with impla-
cable fury, Even records, thofe things, the al-

teration
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teration of which by judg’es, is punifhable by
ftatute, have beenerafed togratify that fury pre-

vious to trial.— Juries have been deprived of
their authority; and a corrupt eourt has pu-
nithed a man as a libeller without ahy proof

that ke fad broke -the public peace, except by
inyenda and émplication.

Bat to return to -the worthy Blackftone on
‘libels: if we depend upon what he fays, which,
to a fuperficidl reader, feems réafonable, it is
very plain, that the zendency of all libels, being,
as he fays, the fole confideration of the law, the pre-
vailing do&rineis right, and juriesare then onlyto.
try the making or publifhing the thing charged
as a libel by the Attorney General. If this be
allowed, which in juftice it never can, the /fole
confideration of the law becomes no confidera-
tion whatever, for in law the fuppofed -libel
mufl be criminal.—If criminal, 7, ¢, if it has
- broke the public peace, the law is to judge of it,
and not the Jury ; now what the law has to co
folely with that, 1s dificult to comprehend.~—
A breach of the peace it committed, one would

imagine was more properly the configeration of
the Fury than the law, and is a matter as much
at iffue to be tried by them as that the fuppofed

libel was wrote or publifhed,—The advantage
D of
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of a Jury is otherwife loft, and by leaving the
tendency of what the fuppofed libeller has done
to break the peace, folely to- the lotw, .they feem
not to difcharge their duty according to their
oaths, which are that they fhall weli and truly
17y the iffue, joined between our Sovereign Lord the
King and ihe Defendant, and a trye verdifl grve
cicording 10 the evidence. Suppofe then, that
any of usfhould be brought to trial, for hav-
ing wrote, that a proclamation had been made
without the ceneurrence of Lords and Commons,
and that wwhat had been fo wrote, was {editious
and againft the peace, to which Not Guilty
was Tleaded; would the Jury not-be bound by
ozth to try the whole of fuch charg'es > would
they not be obliged to try, whether there were
malice, faliehood, or a breach of the peace, or

an cvert 66t toward it?—If they would be, the
law ufurps a power to be wantonly exerted in
cafes of public libel, at the difcretion of Judges,
to the injury of innocence, and a man under
fuch circumftances would be at their mercy for
writing any paper whatever, if the fame were
offenfive to adminiftration.—ke would then be
convitted of a Guilr by his Frdge, which his
Fury would be told they have nought 70 do
coith.  According to this principle, an Attor-
ney General has ncthing to do but determine

ghat



( 27 )
that a particular man fhail be punifhed for

what he thinks proper to deem libellous in hiin;
and on bringing him before his judge and

jury to fay, “ my Lord and Gentlemen, 1
““ charge the defendant with Baving wrote and
¢ publifhed an impudent, wicked, and fediti-
¢ ous libel, in faying” fuch and {uch things
as the nature of the cafe may be, and. then, on
proving what the defendant is ready to confefs,
that he wrote and publithed fuch words, to en-
title him to a verdik, which when he is poffefied

of, is not to be fet afide or judgment arrefted
thereon; becaufe the - tendency, (without any

proof of the fa&) of fuch words, in the fole
confideration of the law, was to break the pub-

lic peace.—Would this be juftice? moft cer-
tainly not, for whatever a ciiminal is charged
with, oughtto be proved by po’" e evidence.—

It 1s cruelty to punith any man for imagipary
or confiructive faults,.—In a civilized, and par-
ticularly a free fiate, all crimes are pofitive, and
even murder 15 not murder, unlefs there be
politive evidence of an 7utention to kill. Can

that be law therefore that robs a man of his
liberty, for having done nothing but in con-
fiructive lendency that is criminal, or morally

reprehenfible ? as well might he be pun'fhed for
a want of charity, or bene\ olence to his neigh-

D2 bour,
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bour, which feems a greater omiffion than the
other a commiffion, becaufe {ociety 1s a lofer in
the one, but an Attorney General reaps no
advantage in the other, except by gratifying
his employers, in return for fome fecret fting,

their confcience had feparately afforded.

A criminal profecution can only be-had for
a crime, and therefore the publifhing of what is
either #rue or falfe, which "does not aZually
break the peace is no crime at all. It is the pub-
lication of what s fazlfe, _/E::ma’alazzs and feditions
that is a crime, and folely gives juri{dittion to
the cnminal court, and thefe things muft of
neceflity be left to'a Jury, who by their oaths,
are obliged to try whether the fuppofed libel 1s
true or falfe, malicious or feditious, which they
are to colleét from circumfitances, as much fo,
as whether a trefpafs is wilful or not, or the
killing a man with malice prepenfe, or whether
any act was dcne or words {poken, with a cri-
m:ial or 1njarions intent.~— 1he truth of a thing
may not defend it from being a hbel, which

¢ifualyy caufes a breach of the peace.—It may
be otherwife by an 7 _flaﬁzﬁ-zafofy falfehood, for as
falfehood is a ¢rime, it may, in particular cafes,
tend to a breach of the peace, where the King is
Jolely concerned 5 but in thofe crown profecuti-
ons,
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ons, where #o breach of the peace is proved, nor
enquiry made into the #azk or falfity of the fup-
pofed libel, it muft be confidered harmlefs
and confiitutionally inoffenfive; nor can it be
otherwife, except in the opinion of thofe our mal~

adminiftrators, who break loofe on the liberty of
the fubje&, when their bad conduét is expofed.

It 1s in that the crime of libel isto be found.—It
1s not the public peace, but the private  peace, of
the Miniftry that libels 7e#d to break.—It is the
fecurity of the {ubje&t in publifhing, who, and
what are enemies to his welfare, and not fetting
one {ubje&t on another, that conflitutes the
crime of libels, in the opinion of the law, and
a tume-ferving Attorney General, who, ftriving
toobtain a thare in the publie plunder, is ripe
to ohlige thofe who are at the head of it, by
filing his information ex officio, againft any
man that offends them, right or wrong. The
Miniftry know the ufe of {uch a charaéter well.
His paower, by thefe informations, are as fers
vicecable to them, as Lettres de catchet to a
French court, asis very evident from a motion
made in the Houfe of Commons 1n 1766, but
in vain for abolifhing informations ex officio, as
oppreflive to the fubject, becaufe the Attorney

General who fileg them, cannot be called to
accoung
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account for the damages fuflered by innocent
people informed againft py them.

We are told in the law books, that there are
two kinds of informations: firfi, for offences
immediately againft the King, filed ex officio,
by the Arttorney General ~—Second, for enor-
mous mifdemeanours, between fubjeét and fub-

je&, in the name of the King, filed by his
coroner, or mafter of the crown office, in both
which, fays Sir Willlam Blackftone,—*¢ there
““ can be no doubt but this mode of profecu-
‘ tion by information, filed by the Attorney
¢« General, or the King’s coroner, is as antient
“ as the common law itfelf, (by what authori-
ty does he fo boldly fay this?) for as the King

‘“ was bound to profecute, or atleaft lend his
“ name to a prolecutor, whenever a grand

Jury informed him, upon their oaths, that
there was fufticient ground for inftituting a
criminal {uit, fo when thefe his immediate
officers, (meaning the Attorney General and
¢« King’s coroner) were otherwife juficiently
*“ alfurcd (how was that to be done?) that a
nan had committed a grofs mifdemeanour, ei-
ther perfonally againft the King, or his g0-
vernment, or agamnit the public peace and
cood order, ‘pray oblerve this)-thev were

‘¢ at

34

«&
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« at liberty, without waiting for any further
“ intelligence (what further intelligence can be

“ neceflary after fufficient affyrance ?) to convey
¢¢ that information to the court of King’s bench
‘“ by fuggeftion upon the roll.”’—So that in the
firft cafe, the Attorney General 1s of himfelf a
grand Fury, and in the {econd, the King’s co-
roner is another, in all matters not capital,
wherein it 1s agreed they are not a grand Jury.
What furprifing reafoning is this?—

Upon the diffolution of the Star Chamber
Court, wherein the do&rine of information at
large was practifed, with infamy and difgrace
to the crown, and to the oppreflion of its fub-

jetts, the Court of King’s Bench revived the
fame doltrine, or rather affumed it, as the pre-

tended cuflos morum of the nation, for the fake
of peace and good order of government; but
Sir Mathew Hale, who prefided in that court,
is faid to have been no friend to this mode of

profecution, becaufe he knew the ill ufe that
had been made of it, “ by permitting the

 fubjet to be harraflfed, by vexatious infor-
‘“ mations, whenever applied for by revengeful
¢ profecutors ;’” yet this fame mode prevailed -
even after that glorious act of Ch, I. {, 10.

which entirely deftroyed the Star Chamber

Court,
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Court, and until the 4th & s5th W, & M.
{. 18. when to foften the public complaints of
1ts oppreffion, it was enafted that thé King’s
coroper (who we have before feen ated as grand
Jury) thould. not file any information, without
exprefs direCtion from the Court of King's
Bench, and that every profecutor permitted to

inform, fhould enter into a recognizance of
20 /. to profecute his fuit with effe&t, and pay
cofts.to the defendant, in cafe he be acquitted,
pnlels the Judge who thall try the informa-
tion fhall certify there was fufficient caufe for
filing 1t; but notwithftanding this infufficient
alt, occafioned and procured (by a ftruggle
againit the ill ufe of all informations, before
the revolution) foon after the acceffion of
Kine William, the Attorney General was left
{ill with his power, as a grand Fury, 1n all cafes
at the King’s fuit fizzly, which has been fubjet
matter of complaintever fince, becaufe it has
no other authority than long praftice, and is
contrary to the ipirit of our conftitution and
Magna Charta.

It 15 no honour to Judge Blackftone, that he
fo 1ngenioufly defends this power, by faying,
that an Attorney General is at liberty, when

[ufficiently
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[affciently affured of a grofs mifdemeanor, to fup-
geft 1t on record in the Kizg’s name, without
waiting for further information (meaning the
information of a grand Jury) becaufe a fyfficient
affurance is pofitive; but ‘with due fubmiffion to
the Judge, fufhcient affurance when determined
by one man without oath or, evidence; is, o af
fiirance in the leaft; and Sir Mathew Hale was
rather of this way of thinking than what the
Judge attributes to him.—In his pleas of the
crown, Vol. 2. {. 8. he obferves, that the mecft

regular and fafe way, and confonant with. Magna
Charta, is to prolecute criminal cafes by indiét-
ment, or the prefentment of twelve meén fworn;
and though he fays crimes below capital may
be profecuted by information, he gives no other

authority than /ong pratice for it.—Judge
Blackftone goes {omething further, and refers

to 2 Haw. P. C, 260~—This 15 what
he fays in juftification of informations ex
officio — ¢ As to thofe offences in which infor-
¢ mations were allowed as well as indi¢tments,
‘“ {o long as they were confined to this high
““ and refpeftable jurifdi¢tion, were and carried
<« on in alegal and regular courfe in his Majefiy’s
« Court of King’s Bench, the fubjet had no
«« reafon to complain.” We are here much

embarrafled with the words lecal and regular
E COurfe
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courfe.—Certaitily a fubject has.no reafon to
complain of what 1s legal and regular; at 1s
what is dlepadd and opprefhve that is complained
of in the mode of profecuting by informations
ex officzo, fuch as leaving the fubjed in the
power of one man, (the Attorney General) who
1s confidered as a grand Jury on a criminal alt,
(not capital) fuggefted againit that fubje&t, and
leaving him alfo remedilefs and half ruined,
by the expence of his traverfe, though he fhould
be acquiited of the charge, or prevented in a
trial by a #olle profequi.—The elegant Judge
Blackftone will not eafily anfwer thefe things,
neither is there any fubftantial anfwer, confiftent
with the force of our laws, to be given in fup-
port of filing informations ex officio.—We have
feen that defigning tyrannical lawyers have been
very aftute in their endeavours tojuftify them by
long practice, and as neceflary for the fafety
and very exiftence of our executive magiftrate,
(the King); but whatever may be faid of their
being referved in the greai plan of our conflitution,
tis almoft as clear as any demonfiration in

Fuclid, if we can depend on our eyes and earss

that their grand ufe and convenience 15 fo har-
rafs the fubjet when he becomes troublefome
to the court, or when he upbraids a miniftry
for bad meafures; notwithftanding Judge

Black-
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Blackitone fays agaifi, that there is the [z
notice, the' fame procefs, the Jame pleas, the -
fame tnial, and the fame judoment, by the fane
- Judges, as-if, inftead of informations ex offi 10,
the fubjeéts' of them had been profecuted by
indi¢tments.—If we admit the major of this
aflertion and deny the minor of it, we do Sir
William great juftice ; for as informations ex
officio, are filed for libels chiefly, on King or
government, the jury fummoned to try them,
by being told they are only to try the 24, and
not the crime, charged in them, thé trial is sot
2he fame as in other cafes, where a grand Jury
fits depofed on both, in the firft inflance, and a
petit Fury determines on both at nifi prius, or
rial  finally ; therefore, it being adjudged
that the crime of hibels is the fole confideration of
the laww, the Attorney General determines the
law in his favour, before he files his informati-
on ex officio, and his difcretionary determina-
}Fion is what Judge Blackftone would perfuade

‘us to be a fufficient affurance of a grofs mifde-
meanor; fufficiently {o, to render informations
ex officio abfolutely neceflary and right.—But
fuppofe we indulge the worthy Blackftone and
give way to him, 1in his {aying that there is the
Jame notice, and the fame proceeding, under in-
formations ex officie, as indictments which he

E > mentions,
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mentions, purely with a defign to prove them
inoffenfive; will it then be pretended, that far
the reafons he has given, they are preferable
or more conftitutional than prefentments or in-
di¢tments?—Fe muft either prove they are fa,
which he has not ventured to do, or we muit
defpife his inference; for if informations ex
officio are no more or lefs than prefentments
or indiftments, and the proceedings are as he
afferts, {urely it is impolitic and abfurd, either
in him, or the fuperior criminal court, to give
them the preference and retain their practice,”
particularly, as a deftru&ion of them would,
in this mode of reafoning, do no harm to juftice,
but would abate all publicc lamour againft them.
1t is unfortunate that Judge Black{tone thould
have plunged himfelf into fuch kind of logic,
which, while he intended to apply it in fupport
of informations ex officio, inevitably deftroys his
purpofe, and expoles the weaknefs of his argu-
ment, in favor of what, in {pite of himfelf, is
not to be juftified; and however he may think
informations ex ofio neceflary and right,
either 1n his own opinion, which from ks rea-
fons, 1s no opinion at all, or under the mnfiu-
ence or fuperintendence of a {econd perfon, we
fee this {fubject in a very different point of view;

and recolleCting the pains taken by a Judge,

1-.‘-

COncCert
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concert with an Attorney General to convi&
Mr. Wilkes of a libel, at the price of alterthg a
record beforetrial, and by a peculiar diretionfrom
the bench to theJury, onthat occafion, we cannot

help thinking that Juries in fuch cafes are only

impannell’d to try what perhaps would not be
denied, and which might not be criminal; and

that the Judge and King’s Attorney, having as

grand Fury pre-determined the crime of what a
defendant 1s charged with writing, without oazh,

on the felf-fufficient affurance of its being a grofs
mif{demeanor, the Jury areonly by their Aalf ver-
dit (orrather no verdict) to givea fanction (#rue
authority it cannot) to the judgment of the Court
of King’s Bench, for what they never meant of
intended, when they faid guilfy.

If from thefe premifes it appears reafonable
that faf2 and crime are infeparable, before a
Jury, which to all intents and purpofes they
feem to be, except where fome point of law is

cceflarily left to the Judges for the fatisfaltion
of the Jury, and the fafety of the delinquent,
they have an abfolute right to confider them>
otherwile they may leave the law to work in- °
jultice 1 the fole confideration of a cofzﬂ‘rzzﬁf‘z,;e
crime, founded in nothing but fmdmy, which no
man ‘ever underftood as a crime, except from

iHme
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fome falfe and wflammatory altion not morally
juftified.

In the year 1681, many printers were 7.
difted for {candalous and feditious libels,—~T he
Jury returned the bills againft them' ignoramus,

becaufe their writings did not appear to them
malicious or feditious.—~Happy and honourable
would it be for _us and our country, were an
Attorney General obliged to {ubmit his charges

to a grand Jury in the firft inftance, and that
their creminality thould be on a tryal fairly and
honeftly confidered, by a petit Jury.—We
fhouldnot then hear of verdits, guilty of priuting
and publifking only, or guilty of what has no guilt
in 1t, which has been donein the prefent reign
by a fpecial Jury.—Had that Jury who found
the printing and publifhiny only, been in their
fenfes, or apprifed that their finding the printing
and publithing the thing in queftion was o
crime, they would have pronounced the defen-
dant not guilty.—A man muft be guilty of fome-
thing before conviéted; and printing and pub-
lithing a thing, unlefs that thing be criminal, is
guilt-/efs.—It 1s plain that, that Jury found no-
thing criminal, otherwife they would not have
given a verdi& of printing and publifhing on/y;

if
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if they had feen any thing crimingl, they
certainly would have faid gailty.
Probably we may be told, ih anfwer to thefe

arguments, if they deferve that name, ‘that the
criminal court 1s guardian to every criminal
defendant, who, if he fuppofes himfelf ag-

grieved by a verdi€t againft him, may apply to
that court with his objections to arreftjudgment
thereon.—He may do this, but what precedents

have we to thew whereby a defendant has {uc-
ceeded in fuch application? We have exper:-

enced, that when an Attorney General 1s iIn
pofleflion of a wverdiCt, the criminal court will
not fetit afide; it will rather prevent a caufe of
en{or, or objeftion to the proceedings, than
affift a defendant to avail himfelf of either; and
as to the law, there i1s no difhiculty to make that
conftitute any verdict good for a libel, from the
tendency, as we have feen before, there is in either
truth or falfkood robreak thepeace. The verdiét,
when recorded, {peaks a very different language
to what the jury thought of or could mean.—
It does not fay that the defendant, for example,
printed and publithed fuch a writing only, butthat
he wrote it malicionfly, or with intent to raife
Jedition, to feandalize government, and againft the
peace of the King, his crown and dignity; all

which
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which the jury never had evidence of, and could
not find or intend, therefore, by not confi-
dering wnat we hear, 1s only the confideration of
the lazo; they in reality confidered nothing, but
left the law to do an injury, in the diftortion of
it by minifterial Judges.

It may be faid, that by leaving the crime as
weil as fz&t toa Jury, a guilty defendant may
efcape punifhment as a libeller, and he cannot
be tried a fecond time on the fame charge: —
Granted; and much better fo than innocence
fhould be fettered, which ninety nine times in
a hundred it now is.—lViany capital criminals
efcape punifhment, becaufe their Juries,
who judge of their ¢rimes 1n what they are
charged with, which is the faff, have not fufhi-
cient evidence to convict them upon.—1Is a {up-
pofed libeller to be put on the fame eondition as
a felon? what would any man think, if he heard
a Judge tell a Jury at the Old Bailey Seffions
Houfe, that they were to judge of nothing but

matter of falt, committed by a prifoner, and
leave the crime contained in that fa& to him?

Itis of the higheft import to the fubject, that
Juries thould derermine on doth, becaufe pub-
lic libels, and profecutions for them, by infor-
mations ex ¢fficio, arife from diiputes between

the miniftry and the people, the former for for-
getting
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getting the power that made them, the latter,
very naturally complaining that their truftees

either negleft their real interefts, or make an
impious ufe of their delegation.

Since parliaments have been corrupt, (which

they have progreffively been for a century and
a half ) and public affairs mal-adminiftered, the
feverities confequential to the exertion of the At

torney General’s power, have been ufeful, and
it was no doubt forefeen, when parliament paffed

the ftatute 4th & s5th W. & M. { 18. that
fuch inquifitorial power would be ferviceable,
fo long as an univerfal corruption ard mal-ad-
miniftration thould prevail; for which reafon
it was referved, not in the great plan of the
Englifh confiiiution, according to Judge Black-
ftone, but concealed, defignedly, like the ftiletto
under the cloak of fraud and tyranny, to be
ufed when a more honourable weapon would be
openly ineffeCtual.—Were parliaments and mi-
nifters to be incorrupt, thole who {peak and
write freely of their condu&, would be felf-re-
ftrained, and the people left at large to remark
as they pleafed, on the procedure of thofe who

undertake the management of their affairs ; but
while minifters have {chemes of iniquity to carry

Qn, it 1s not to be wondered at, that they ftrive
K by
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by every feverity, to drive away thofe who come
with prying eyes, to enquire into, or condemn
¢heir behaviour, as calculated eventually, only
for their own feififh and ambitious purpoies,
and not for that common utility, which 1s the
cement of civil and political {ociety, under a free
and well regulated ftate.

Having thus taken a general furvey of the
caufe of our public abufes, and looked into the
nature and mode of libels, and profecutions for

them by information ex officio, and defcanted
upon their permcu)us effeCts among a free peo-

ple, we come now to the cafe of our fellow fub-
je€t, Mr. Horne, who 15 in confinement for a

publlc libel, 1n having advertifed a fubferip-
tion, for the benefit of the widows and children
of thole men, who preferring death to flavery
in America, were flain by the King’s trcops,—
This was deemed criminal, becaunle it zended to

break the peace, and interrupt the quiet and
karmowio: s courfe of government, which had
determined to tax unconfiitutionally our bre-

thren in America.—Qur minifters levelled their
artillery (the Attorney General} at Mr. Horne,
as the author of this maudit advertifement,—

He has been found guilty as a libeller for it,
2nd is now in mifericordia.

But
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But if after all our reafoning on the fubje&t of
libels, guilt implies a crime, that crime muft con-
tain an Zujury, as there can'be no injury without
a crime.—To punith a man who has commutted
no injuty, is illegal and abufive, of moral, na-
tural, and revealed right,” and the more fo,
when he is punithed without the original

authority of his peers.~ Has Mr. Horne
broke the peace, raifed {edition, infurrection,
or promoted public animofities by what he
advertifed >—W ere there any evidence of thefe
things ow his trial? No. He had aflronted
a corrupt and obftinate miniftry, in faying
publicly that the King’s troops had flaughter-
ed fume Americans, which, thole who read
Lieutenant Gould’s atteftation on the occafion,
will beft determine the truth of; particularly
when they come to that part of it, which
fays, the King’s troops ruthed on the Ame-

ricans, (previous to any firing) fhouting,
huzzaing, and at laft difcharging their balls
at them, (as if they gloried in what they
were about.)—Had M1 Horne faid thofe unkap.
7y, deluded men, who in contempt of uncondi-
tional fubmiffion, to a power that had defpifed
and abufed them, and who refifting like that

fellow Hampden, the lawful fovereign’s de-

mand, of an unlawful tax from them, unfortu-
F 2 nately
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nately fell in defence of thesfelves and propertys
perhaps the miniftry would not have regarded
it, but in all probability they would have re-
warded him rather for bis filence on fuch a
black day’s work, when juftice and bumanity
were eclipfed, than have thought of punithing
him by a profecution on an information ex officios
and a tryal thereon, in which fuccefs was .infu-

red againft him- from the principles already de-
duced.

There is no act of parliament which defcribes

a libel, or ordains that in its nature it Zexds to
break the peace, neither does Magna Charta
take any notice of a libel; yet the learned Black-
ftone fays that informations ex officio, are as old
as the common law, therefore, until Juries
fhall know their duty in the tryal of one,
we muft expedl to fee them impofed upon, and
the {ubje¢t 1nnocently fuffer; for there is no
neceflity that a fendency to break the peace thould
not be examined into by 2 Jury, becaufe from
what we have cbferved and concluded, the law
which feems to claim the fok confideration of it,
is uncertain and indecifive on the fubjeft.—1It
18 very extraordinary that the word zendency
thould be fo much abufed as we find it to be
by Judges and Attorneys General,~in itfelf
it
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it means intention or inclination ; but by what.
means, or-how 1s that intention or inclination,
whether it be to do a good thing or a bad one, to
be known ? An intention may be furmifed, as was
the cafe with Cain, who after the {laughter of
his brother Abel furmifed from 2 confcious defert
that whofo found him would -flay him ; but his
furmifing thus, praceeded from confcience, and
from no 1ntention that he fhould be flain-for what

he had done ; anintention orinclination to do a
~thing muft be either pofitively known or not
known at all; they have no medium but in con-
firuction, which is nothing.—How then are
they to be difcovered? only by fome open deed
preparatory to the execution of what is intended
to be done, or énclined towards, and not by {ur-
mife, which according to the ingenious inveution
of fome men, would find intention or inclination
to do- a bad thing in any of us, as beft fuited
their fpleen or caprice.—Hence tendency has
a pofitive meaning, and muft be pofitively pro-
ved by fome open deed towards committing a
crime. Butif tendancy thus proved is criminal,
it is every way neceflary we fhould next enquire
how far the punifbment of that tendency to com-
mit acrime, without a perpetration of it, isto be e-
qual to the punifhment for a crimereally and truly

perpetrated.
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perpetrated—1f there be any difference between
an actual breach of the peace. and a tendency
towards it, it thould feem, if both are punifhable,
after pofitive proof, that there fhould be a differ-
ent punithmentfor them, as both would otherwife
be equally crimimnal and punithed alike.—We
cannot reconcile ourfelves to this in any marner,

notwithftandine we have experienced that feve-
ral punifhrhents have been infli¢ted, not only
in cafes where #0 breach of the peace. has been
proved, but where even a tendency towards it

has only been furmifed; therefore the word
tendency is undoubtedly abufed by the lsw’s
Jole confideration; the very thing in all libels that

gives jurifdition to the criminal court, which
is an alffual breach of the peace is paid no re-
gardto, and we are (as things now fallacioufly
and wickedly go) f{ubject to punithment for

crimes wedo not commit either infactor tendency.

It may here be afked, whether we fhould
be more f{ecure were Juries to determine
crime and faft together? and whether Juries
would not as often conviét on otk from the
zingenions direCtion of a Judge, as they would
do on fafi fingly? The queftions are nice, but
we anfwer, that were Juries to exert fuch a right,
they would do juftice to themielves, even
though an Attorney General might fuceed by

ITICans.
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means of a Judge’s lulling an interefted or par-
tial fpecial Jury (compofed of contrattors or
time-ferving men) on his fide, to pronounce
that fallacious word guilty; yet itis to-be hoped

that the greater number of Juries would be in-
dependent, and not determine a fact criminzal
not malum in fe.

It requires recolleftion to be ‘;onﬁﬁent.*-—-
Truth is uniform, but the learned Blackfione
(whether from defign or otherwife we will not
fay) 15 a little perplexing, in explaining a Ju-
ry’s duty in trying a public libel.—In book 1iI.
cap. xxiii, page 380, ontrial by Jury, after
{peaking in very high praife of the advantages
of fuch mode of trial, which he fays, *“ ever will
¢ be looked on as the glory of the Englith
“ Jaw;” and again, that, < if the impartial
¢ adminiftration of juftice be entrufted to the
“ magiftracy, their decifions, in fpight of
¢ their own natural mtegrity, will have fre-
“ quently an involuntary bias ;” he proceeds to
tell us, that ¢ in fettling and adjulting a mat-
* ter of faf?, when entrufted to a fingle magi-
*¢ {trate, partiality and injuftice have an ample
“ field to range in, either by boldly aflerting

¢ that to be proved which is not fo, or more

“-artfully, by fupprefling fome circumftances,
¢ {iretching
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¢ firetching and warping others, and diftin-
s« cyifhing away the remainder.”—The learned
Judge is no where more reafonable 1n all his
view of the Englith laws, yet if he 1s fincere In

this part of his commentaries, when comment-

ing at large on trial by Jury, why does he, 1
cales of public libel, leave the crime to the judg-
ment of this very fugle magifirate, and leave a
Jury to try nothing? If trial by Jury is that
glory he fays it is, why dees he extol it on one
hand, with all poffible propriety, and on the
other, explain it to be little more than mock-
ery? Why is not trial by Jury the fame in a//
criminal cafes as in civil? And why isa /gl
magiffrate to tifk ¢ his natural integrity,” in a
field of partiality and injuftice, in the former
cafes, and not the latter? The an{wers are clear;
becaufe, in the former (keeping our minds parti-
cularly on libels) the Crown having theapparent
illegal power of profecuting the authors of them
by information ex ¢fficio; and becaule they are
offences againft the delicacy of the court, Juries
fhall becalledultimately for form fakeonly, while

in the latter cafe, juftice fhall conflitutionally
take her courfe; and therefore, when fpeaking

of trial by Jury in civil cales, the Judge very
{enfibly fays, * Here then a competent number
¢ of fenfible and vpright Jurymen, chofea by

¢ lot
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¢ Jof, dmong thofe of the mlddle rank,” will be
©* found the beft 1nveﬁ1gators of truth, and the
“[ fureﬁ guardlans of pubhc Juf’cxce.

e ¥

=
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CIf ]unes are the beft mveﬂlgators of truth,
and the Iure.{’c guardlans of pubhc Juftice,. therc
can be no “reafon given why - they are not fo | in -

all cafes whatever, except What we have by thls
‘time exPloﬂed as' nugatory, and dcfpotlc, even

ﬁnder the deﬁmtlon of Slr Wllham Blackﬁone..

-.-l-l.

But IEt us fee ho‘w 'the Jury a&ed 1n regard

to ‘M. Hdrne -—-'When he . had ,exPaUated

defence- Qf the charge brought againft him. by,
the Attorney General and had proved Ihat

what he had done was hot crlmmal in . 1tfelf
and could only be {o i the conﬂru&mn of his
Profecutor, a meer creature of the court and
hnmﬁry the noble Judae,m his .oharge to: thc,
]ury, . prefac’d by telling them there n.ever
was 4 clearer cafe ) {ad, that the nﬂ'ence Was

cempleatly made ouit,- becaufe he had confe[fed |
himfelf the author of the fuppofed libel, .and.

therefore that: the Jury mpﬁ convict. h1m on,
the cleareft evidence.~The Jury took r,hc: hmt,

{fwallowed the bait, and did a5 they were dl,reél“-
ed, in finding him guilty;—but of what ? - Not

only of what he had confeffed; but contrary;
G perhaps;
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perhaps, to what they thought (un1efs they
were flaves and friends to the miniftry; of the
erime of fedition and malice, againft the King and
his government, teading to break the peace, and
fo was their verdi& recorded; Mr. Horne mo-
ved in arreft of judgmerit, not within the guaria
die poff, after the retirn of the & Ifringus jurato-
res, but on the day he ‘was called up for judg-
ment ; his obje@ions were to the charge, which
his  Jury had either ignorantly, or partially
found him guilty of, becaufe that charge was
vague and uncertain ~—Remark the genius of
the King’s court to be as we have fuggeﬁed ~
After the court had taken time to advife, curia

advifare vulf, his ob_]e&lons were found immateri-
al, becaufe they were fupplied in evidence, which
was defpifing the maxim that, beax pleader is the
very heart firing of the law, and was as much as

to fay, that if he had been charged with a rape
on a Judge’s wife, who, inftead of giving all
the neceffary evidence to convi€t him of it, pro-
ved that he had robbed her : and from which
evidencé of the latter, though no charge was
made againft him of it, he {houldbe punithed,
and his objeftions to the indi¢tment, for not
charging him with what evidence couflituted, thould
be deemed immaterial.—Wonderfully cafuifti-
cal! judgment was pronounced, and Mr. Horne
1



-

("5r0)
1§ in confinement for havmg aﬂ‘mnted the mi-" |
niftry, and not for having ‘either broké the peace.

or even alarmedit, or injured any one, and for nof.

baving done this, fecurity’is demand ed of him Jor
%is keeping it for three years.~—O-law. whereis:

thy fpitit?  Oh, ye Judges where is your inte-
grity ? | SR |

Mr Horne informed . the Court of King's
Bench, that he was brought. there for judge-
ment,. more in confequence of his -Judge’s.
direction to his Jury than of their full delibera-.
tion of the fac and crimelaid to his: charge,
the truth whereof we may now very eaﬁly dif~
cover, not only from our examination into the

right of tryal by Jury, but from the. defultory
difcuffions of Judge Blackftone himfelf, againft
whofe errors the author of the fragment on go-
vernment properly warns the admiripg ftudent,
by recommending him to place more confidence
in his own firength and lefs in the infallibility
of great names; for whofoever reads the cele-
brated commentaries with attention and without
taking all to be found therein for 'grahted will
in all probability conclude, that 4l is not gold that
gliflens. In regard to law and fact, the Judge

feparates them in a criminal fenfe, and confoli-

dates thern in a civil one.~This he does when
G 2 he



