
JEREMIAH S. BLACK.

[Jeremiah Sullivan Black was born in Somerset county, Pa., 1810.

His early education was obtained at a country school. At an early age
he began to study law, and in 1831 was admitted to the bar. In 1842
he was made president judge of his district, and held this position
until he was elected to the supreme court of Pennsylvania in 1851. In
1854 he was re-elected for a full term of fifteen years. In 1857 he was
appointed attorney general in President Buchanan's cabinet, and ren-
dered great service to the government in unmasking fraudulent land-
grant claims. In i860 he succeeded General Cass as secretary of state.
Throughout the secession controversy he was a strong defender of the
authority of the national government. After the accession of President
Lincoln he became reporter of the United States supreme court, but,
after publishing two volumes of decisions, resigned, and resumed the
practice of law at York, Pa. He was a member of the constitutional
convention of Pennsylvania, in 1872. He died August 19, 1883. A se-
lection from his essays and speeches was published by D. Appleton &
Co., New York, 1886, from which the following argument is taken by
permission of the publishers.]

Ten volumes of reports of the supreme court of Pennsylvania
(from 5 Harris to 4 Casey) attest Jeremiah S. Black's learning
and judicial capacity; but his temperament was forensic, rather
than judicial. No subject which he undertook to discuss suf-
fered in its presentation from neglect of details or authorities,
but the source of his power was his sturdy, original, and persua-
sive eloquence. Simplicity, directness, and force characterized
alike the man and his style. As a specimen of pure English, his
eulogy of Chief Justice Gibson will bear comparison with the
best models. By long years of attentive reading, he acquired an
extensive acquaintance with history and literature, from the re-
sources of which a powerful memory enabled him to draw a

wealth of illustration. And his illustrations are never forced;
they grow naturally out of his method of viewing the subject.
Every metaphor, figure, and comparison is not only potential for
illustration, but strikes with the force of argument.

Black's fearless and aggressive personalty pervades all his work.
Veeder 11—59.
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930 LEGAL MASTERPIECES.

The energy and feeling which characterize his dissenting opinion
in Hole v. Rittenhouse, 2 Phila. 411, for instance, are seldom met

with in the law reports.

"When a principle of law is established by a long series of decisions,
without a single case on the other side, to carry it out in plain good faith
is as sacred a duty as any judge has to perform. His notion that it ought
to be otherwise is not entitled to a moment's consideration. It is no
part of our office to tinker at the law, and patch it up with new materials
of our own making. Suitors are entitled to it just as it is. Bad laws
can be borne; but the jus vagum aut incertum—the law that shifts and
changes every time it passes through the courts — is as sore an evil and
as heavy a curse as any people can sufier, and no people who are fit for
self-government will suflfer it long. Even a legislator, i£ he is wise and
thoughtful, will make no change which is not absolutely necessary. Leg-
islative changes, however, are prospective, and disturb nothing that is past.
But judge-made law sweeps away all the rights which may have been ac-
quired on the faith of previous rules. For such wrongs even the legislature
can furnish no redress. When the scales of justice are shaken by the hands
that hold them here, there is no power elsewhere to adjust them. The
judgment now about to be given is one of 'death's doings.' No one can
doubt that, if Judge Gibson and Judge Coulter had lived, the plaintiflf
could not have been thus deprived of his property; and thousands ot
other men would have been saved from the imminent danger to which
they are now exposed, —of losing the homes they have labored and paid
for. But they are dead, and the law which should have protected those
sacred rights has died with them. It is a melancholy reflection that the
property of a citizen should be held by a tenure so frail. But 'new lords,
new laws,' is the order of the day. Hereafter, if any man be offered a

title which the supreme court has decided to be good, let him not buy if
the judges who made the decision are dead. If they are living, let him
get an insurance on their lives; 'for ye know not what an hour may bring
forth.' The majority of this court changes, on the average, once in
every nine years, without counting the chances of death and resignation.
If each new set of judges shall consider themselves at liberty to over-
throw the doctrines of their predecessors, our system of jurisprudence
(if system it can be called) would be the most fickle, uncertain, and vi-
cious that the world ever saw. A French constitution, or a South Ameri-
can republic, or a Mexican administration would be an immortal thing
in comparison to the short-lived principles of Pennsylvania law. The
rules of property, which ought to be as steadfast as the hills, will be-
come as unstable as water. To avoid this great calamity I know of no
resource but that of stare decisis. I claim nothing for the great men
who have gone before us on the score of their marked and manifest
superiority; but I would stand by their decisions because they have
passed into the law and become part of it

,

have been relied and acted
on, and rights have grown up under them which it is unjust and cruel
to take away.

Political controversies enlisted his strongest feelings. For
withering sarcasm and bitter invective his argument before the

Electoral Commission could hardly be surpassed. In the Pennsyl-

vania constitutional convention of 1873, speaking on the subject

of the legislative oath, he said :

"My friend from Dauphin [Mr. MacVeagh] spoke of legislation under

the figure of a stream, which, he said, ought always to flow with crystal
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JEREMIAH S. BLACK. 931

water. It is true that the legislature is the fountain from which the
current of our social and political life must run, or we must bear no
life; but, as it now is

,

we keep it merely as 'a cistern for foul toads to
knat and gender in.' He has described the tree of liberty, as his poetic
fancy sees it

,

in the good time coming, when weary men shall rest under
its shade, and singing birds shall inhabit its branches, and make most
agreeable music. But what is the condition of that tree now? Weary
men do, indeed, rest under it

,

but they rest in their unrest, and the
longer they remain there the more weary they become, and the birds —
It is not the wood lark, nor the thrush, nor the nightingale, nor any of
the musical tribe that inhabit the branches of our tree. The foulest
birds that wing the air have made it their roosting place, and their ob-
scene droppings cover all the plain about them, —the kite, with his beak
always sharpened for some cruel repast; the vulture, ever ready to
swoop upon his prey; the buzzard, digesting his filthy meal, and watch-
ing for the moment when he can gorge himself again upon the prostrate
carcass of the commonwealth. And the raven is hoarse that sits there
croaking despair to all who approach for any clean or honest purpose."

Jealousy of all power, political or corporate, which threatened

to abridge the freedom of man, was the motive force in Judge
Black's professional and political career,—"protection to the man

against the ill-used or ill-gotten power of government, corpora-
tions, and associations ; protection to the states against federal en-

croachment." The cases of Milligan, McCardle, and Blyew, in-
volving fundamental questions of civil rights, enlisted his highest
powers, and, as long as trial by jifi-y shall endure, his fame will
be secure.
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932 LEGAL MASTERPIECES.

ARGUMENT IN BEHALF OF LAMBDIN P. MILLIGAN, IN
THE SUPREME COURT OF THE UNITED

STATES, 1866.

STATEMENT.

In October, 1864, Lambdin P. Milligan and two others were arrested
by order of Gen. Alvin P. Hovey, commanding the military district
of Indiana, on the charge of being members and supporters of a secret
organization, known as the "Order of American Knights," or "Sons of
Liberty," having for its object the destruction of the government of
the United States. Milligan and his associates were tried by a mili-
tary commission convened at Indianapolis, found guilty, and sentenced
to be hanged. Thereupon Milligan applied to the United States cir-
cuit court for his discharge, on the ground that his detention was illegal.
The court was divided in opinion, and certified the case to the supreme
court of the United States for the purpose of ascertaining whether a

writ of habeas corpus should issue, whether Milligan should be dis-
charged as prayed for, and whether the military commission had juris-
diction to try the prisoner. The supreme court decided in favor of
the prisoner on all three points, and he was therefore discharged from
custody.! David Dudley Field, Jeremiah S. Black, Joseph E. McDon-
ald, and James A. Garfield appeared for Milligan. The government
was represented by Attorney General Speed, Henry Stanberry, and Ben-
jamin F. Butler. The position taken by the government is indicated
in the following peroration of Gen. Butler's argument:

"We do not desire to exalt the martial above the civil law, or to
substitute the necessarily despotic rule of the one for the mild and
healthy restraints of the other. Far otherwise. We demand only that,
when the law is silent; when justice is overthrown; when the life of the
nation is threatened by foreign foes that league and wait and watch
without, to unite with domestic foes within, who had seized almost
half the territory, and more than half the resources, of the government,
at the beginning; when the capital is imperilled; when the traitor w'.thin
plots to bring into its peaceful communities the braver rebel who fights
without; when the judge is deposed; when the juries are dispersed; when
the sheriff, the executive officer of the law, is powerless; when the bay-
onet is called in as the final arbiter; when on its armed forces the gov-
ernment must rely for all it has of power, authority, and dignity; when
the citizen has to look to the same source for everything he has of
right in the present, or hope in the future, —then we ask that martial
law may so prevail, so that the civil law may again live, to the end
that this may be a 'government of laws, and not of men.' "

ARGUMENT.

May it Please Your Honors : I am not afraid that you will under-

rate the importance of this case. It concerns the rights of the

whole people. Such questions have generally been settled by

arms ; but since the beginning of the world no battle has ever been

'
4 Wall. (U. s.) ^.

G
e
n
e
ra

te
d
 o

n
 2

0
1

5
-0

9
-0

8
 2

0
:4

8
 G

M
T
  
/ 

 h
tt

p
:/

/h
d

l.
h
a
n
d

le
.n

e
t/

2
0

2
7

/c
o
o
1

.a
rk

:/
1

3
9

6
0

/t
3

d
z0

t6
9

z
P
u
b
lic

 D
o
m

a
in

  
/ 

 h
tt

p
:/

/w
w

w
.h

a
th

it
ru

st
.o

rg
/a

cc
e
ss

_u
se

#
p

d



JEREMIAH S. BLACK. 933

lost or won upon which the liberties of a nation were so distinct-
ly staked as they are on the result of this argument. The pen

that writes the judgment of the court will be mightier for good
or for evil than any sword that ever was wielded by mortal arm.

As might be expected from the nature of the subject, it has

been a good deal discussed elsewhere, in legislative bodies, in pub-
lic assemblies, and in the newspaper press of the country; but

there it has been mingled with interests and feelings not very
friendly to a correct conclusion. Here we are in a higher atmos-

phere, where no passion can disturb the judgment or shake the

even balance in which the scales of reason are held. Here it is

purely a judicial question; and I can speak for my colleagues as

well as myself when I say that we have no thought to suggest
which we do not suppose to be a fair element in the strictly legal
judgment which you are required to make up. In performing the

duty assigned to me in the case, I shall necessarily refer to the

mere rudiments of constitutional law, to the most commonplace

topics of history, and to those plain rules of justice and right
which pervade all our institutions. I beg your honors to believe

that this is not done because I think that the court, or any mem-

ber of it
,

is less familiar with these things than I am, or less sen-
sible of their value, but simply and only because, according to my
view of the subject, there is absolutely no other way of dealing
with it. If the fundamental principles of American liberty are
attacked, and we are driven behind the inner walls of the con-

stitution to defend them, we can repel the assault only with those

same old weapons which our ancestors used a hundred years ago.
You must not think the worse of our armor because it happens
to be old-fashioned, and looks a little rusty from long disuse.

The case before you presents but a single point, and that an ex-
ceedingly plain one. It is not incumbered with any of those
vexed questions that might be expected to arise out of a great
war. You are not called upon to decide what kind of rule a mili-
tary commander may impose upon the inhabitants of a hostile

country which he occupies as a conqueror, or what punishment
he may inflict upon the soldiers of his own army, or the follow-
ers of his camp; or yet how he may deal with civilians in a be-

leaguered city or other place in a state of actual siege, which he

is required to defend against a public enemy. This contest cov-
ers no such ground as that. The men whose acts we complain
of erected themselves into a tribunal for the trial and punishment
of citizens who were connected in no way whatever with the army
or navy; and this they did in the midst of a community whose
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934 LEGAL MASTERPIECES.

social and legal organization had never been disturbed by any

war or insurrection, where the courts were wide open, where ju-
dicial process was executed every day without interruption, and

where all the civil authorities, both state and national, were in full
exercise of their functions. My clients were dragged before this

strange tribunal, and, after a proceeding, which it would be mere

mockery to call a trial, they were ordered to be hung. The charge

against them was put into writing, and is found on this record,

but you will not be able to decipher its meaning. The relators

were not accused of treason, for no act is imputed to them which,
if true, would come within the definition of that crime. It was

not conspiracy, under the act of 1861, for all concerned in this

business must have known that conspiracy was not a capital of-
fense. If the commissioners were able to read English, they could

not help but see that it was made punishable, even by fine and

imprisonment, only upon condition that the parties should first
be convicted before a circuit or district court of the United States.

The judge advocate must have meant to charge them with some

offense unknown to the laws which he chose to make capital by

legislation of his own, and the commissioners were so profoundly
ignorant as to think that the legal innocence of the parties made

no difference in the case. I do not say, what Sir James Mackin-
tosh said of a similar proceeding, that the trial was a mere conspir-
acy to commit willful murder upon three innocent men. The
commissioners are not on trial; they are absent and undefended;
and they are entitled to the benefit of that charity which presumes

them to be wholly unacquainted with the first principles of nat-
ural justice, and quite unable to comprehend either the law or the

facts of a criminal cause.

Keeping the character of the charges in mind, let us come at

once to the simple question upon which the court below divided
in opinion : Had the commissioners jurisdiction ? Were they in-

vested with legal authority to try the relators and put them to
death for the offense of which they were accused? We answer,

no; and therefore the whole proceeding, from beginning to end,

was utterly null and void. On the other hand, it is absolutely nec-

essary for those who oppose us to assert, and they do assert, that

the commissioners had complete legal jurisdiction, both of the

subject-matter and of the parties, so that their judgment upon the

law and facts is absolutely conclusive and binding, not subject to

correction, nor open to inquiry in any court whatever. Of these

two opposite views you must adopt one or the other, for there is

no middle ground on which you can possibly stand. I need not
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JEREMIAH S. BLACK. 93

say (for it is the law of the hornbooks) that, where a court (what-
ever may be its power in other respects) presumes to try a man

for an oifense of which it has no right to take judicial cognizance,

all its proceedings in that case are null and void. If the party

is acquitted, he cannot plead the acquittal afterwards in bar of an-

other prosecution. If he is found guilty and sentenced, he is en-

titled to be relieved from the punishment. If a circuit court of

the United States should undertake to try a party for an offense

clearly within the exclusive jurisdiction of the state courts, the

judgment could have no effect. If a county court in the interior
of a state should arrest an officer of the federal navy, try him,

and order him to be hung for some offense against the law of na-
tions committed upon the high seas or in a foreign port, nobody

would treat such a judgment otherwise than with mere derision.

The federal courts have jurisdiction to try offenses against the

laws of the United States, and the authority of the state courts
ij confined to the punishment of acts which are made penal by

state laws. It follows that, where the accusation does not amount

to an offense against the law of either the state or federal gov-
ernment, no court can have jurisdiction to try it. Suppose, for
example, that the judges of this court should organize themselves

into a tribunal to try a man for witchcraft, or heresy, or treason

against the Confederate States of America, would anybody say that

your judgment had the least validity? I care not, therefore,

whether the relators were intended to be charged with treason

or conspiracy, or with some offense of which the law takes no

notice. Either or any way, the men who undertook to try them

had no jurisdiction of the subject-matter. Nor had they jurisdic-
tion of the parties. It is not pretended that this was a case of im-
peachment, or a case arising in the land or naval forces. It is

either nothing at all, or else it is a simple crime against the United
States, committed by private individuals not in the public service,

civil or military. Persons standing in that relation to the govern-
ment are answerable for the offenses which they may commit

only to the civil courts of the country. So says the constitution,

as we read it; and the act of congress of March 3, 1863, which
was passed with express reference to persons precisely in the situ-
ation of these men, declares that they shall be delivered up for
trial to the proper civil authorities. There being no jurisdiction
of the subject-matter or of the parties, you are bound to relieve

the petitioners. It is as much the duty of a judge to protect the

innocent as it is to punish the guilty. Suppose that the secretary
of some department should take it into his head to establish an
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936 LEGAL MASTERPIECES.

ecclesiastical tribunal here in the city of Washington, composed
of clergymen "organized to convict" everybody who prays after
a fashion inconsistent with the supposed safety of the state. If
he would select the members with a proper regard to the odium

theologicum, I think I could insure him a commission that would
hang every man and woman who might be brought before it. But
would you, the judges of the land, stand by and see their sen-

tences executed? No; you would interpose your writ of prohi-
bition, your habeas corpus, or any other process that might be at

your command, between them and their victims; and you would
do that for precisely the reason which requires your intervention
here,—because religious errors, like political errors, are not crimes

which anybody in this country has jurisdiction to punish, and

because ecclesiastical commissions, like military commissions, are

not among the judicial institutions of this people. Our fathers

long ago cast them both aside among the rubbish of the Dark
Ages; and they intended that we, their children, should know
them only that we might blush and shudder at the shameless in-

justice and the brutal cruelties which they were allowed to per-

petrate in other times and other countries.

But our friends on the other side are not at all impressed with
these views. Their brief corresponds exactly with the doctrines

propounded by the attorney general, in a very elaborate official

paper, which he published last July, upon this same subject. He
then avowed it to be his settled and deliberate opinion that the

military might "take and kill, try and execute" (I use his own

words), persons -n^o had no sort of connection with the army or
navy; and, though this be done in the face of the open courts,

the judicial authority, according to him, are utterly powerless to

prevent the slaughter which may thus be carried on. That is the

thesis which the attorney general and his assistant counselors are

to maintain this day, if they can maintain it
,

with all the power

of their artful eloquence. We, on the other hand, submit that a

person not in the military or naval service cannot be punished at

all until he has had a fair, open, public trial before an impartial
jury, in an ordained and established court, to which the jurisdic-
tion has been given by law to try him for that specific offense.

There is our proposition. Between the ground we take and the

ground they occupy there is and there can be no compromise.

It is one way or the other. Our proposition ought to be received

as true without any argument to support it; because, if that, or
something precisely equivalent to it

,

be not a part of our law, this

is not, what we have always supposed it to be, a free country.
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JEREMIAH S. BLACK. 937

Nevertheless, I take upon myself the burden of showing affirma-

tively not only that it is true, but that it is immovably fixed in the

very framework of the government, so that it is utterly impossible

to detach it without destroying the whole political structure under

which we live. By removing it you destroy the life of this na-

tion as completely as you would destroy the life of an individual

by cutting the heart out of his body. I proceed to the proof.
In the first place, the self-evident truth will not be denied that

the trial and punishment of an offender against the government

is the exercise of judicial authority. That is a kind of authority

which would be lost by being diiiused among the masses of the

people. A judge would be no judge if everybody else were a

judge as well as he. Therefore, in every society, however rude

or however perfect its organization, the judicial authority is al-

ways committed to the hands of particular persons, who are trust-

ed to use it wisely and well; and their authority is exclusive, —

they cannot share it with others to whom it has not been com-

mitted. Where, then, is the judicial power in this country ? Who
are the depositaries of it here? The federal constitution answers

that question in very plain words by declaring that "the judicial

power of the United States shall be vested in one supreme court,

and in such inferior courts as congress may from time to time

ordain and establish." Congress has, from time to time, ordained

and established certain inferior courts ; and in them, together with
the one supreme court, to which they are subordinate, is vested

all the judicial power, properly so called, which the United States

can lawfully exercise. That was the compact made with the gen-

eral government at the time it was created. The states and the

people agreed to bestow upon that government a certain portion

of the judicial power, which otherwise would have remained in

their own hands, but gave it on a solemn trust, and coupled the

grant of it with this express condition that it should never be used

in any way but one, —^that is
,

by means of ordained and established

courts. Any person, therefore, who undertakes to exercise judi-
cial power in any other way, not only violates the law of the land,

but he treacherously tramples upon the most important part of
that sacred covenant which holds these states together.

May it please your honors, you know, and I know, and every-

body else knows, that it was the intention of the men who founded

this republic to put the life, liberty, and property of every person

in it under the protection of a regular and permanent judiciary,
separate, apart, distinct from all other branches of the government,

whose sole and exclusive business it should be to distribute justice
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938 LEGAL MASTERPIECES.

among the people according to the wants of each individual. It
was to consist of courts, always open to the complaint of the in-
jured, and always ready to hear criminal accusations when found-
ed upon probable cause ; surrounded with all the machinery neces-

sary for the investigation of truth, and clothed with sufficient

power to carry their decrees into execution. In these courts it
was expected that judges would sit who would be upright, hon-
est, and sober men, learned in the laws of their country, and lov-
ers of justice from the habitual practice of that virtue ; independ-

ent, because their salaries could not be reduced; and free from
party passion, because their tenure of office was for life. Although
this would place them above the clamors of the mere mob, and

beyond the reach of executive influence, it was not intended that

they should be wholly irresponsible. For any willful or corrupt
violation of their duty they are liable to be impeached; and they

cannot escape the control of an enlightened public opinion, for
they must sit with open doors, listen to full discussion, and give

satisfactory reasons for the judgments they pronounce. In ordi-

nary, tranquil times, the citizen might feel himself safe under a

judicial system so organized. But our wise forefathers knew that

tranquillity was not to be always anticipated in a republic. The

spirit of a free people is often turbulent. They expected that

strife would rise between classes and sections, and even civil war

might come, and they supposed that in such times judges them-

selves might not be safely trusted in criminal cases, —especially

in prosecutions for political offenses, where the whole power of

the executive is arrayed against the accused party. All history

proves that public officers of any government, when they are en-

gaged in a severe struggle to retain their places, become bitter

and ferocious, and hate those who oppose them, even in the most

legitimate way, with a rancor which they never exhibit toward

actual crime. This kind of malignity vents itself in prosecutions

for political offenses, sedition, conspiracy, libel, and treason, and

the charges are generally founded upon the information of hire-

ling spies and common delators, who make merchandise of their
oaths, and trade in the blood of their fellow men. During the

civil commotions in England, which lasted from the beginning of

the reign of Charles I. to the revolution of 1688, the best men and

the purest patriots that ever lived fell by the hand of the public
executioner. Judges were made the instruments for inflicting
the most merciless sentences on men the latchet of whose shoes the

ministers that prosecuted them were not worthy to stoop down

and unloose. Let me say here that nothing has occurred in the
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JEREMIAH S. BLACK. 939

history of this country to justify the doubt of judicial integrity

which our forefathers seem to have felt. On the contrary, the

highest compliment that has ever been paid to the American bench

is embodied in this simple fact: that if the executive officers of

this government have ever desired to take away the life or the

liberty of a citizen contrary to law, they have not come into the

courts to get it done; they have gone outside of the courts, and

stepped over the constitution, and created their own tribunals,

composed of men whose gross ignorance and supple subservience

could always be relied on for those base uses to which no judge
would ever lend himself. But the framers of the constitution

could act only upon the experience of that country whose history

they knew most about, and there they saw the brutal ferocity of

Jeffreys and Scroggs, the timidity of Guilford, and the base ve-

nality of such men as Saunders and Wright. It seemed necessary,

therefore, not only to make the judiciary as perfect as possible,

but to give the citizen yet another shield against the wrath and

malice of his government. To that end they could think of no

better provision than a public trial before an impartial jury.
I do not assert that the jury trial is an infallible mode of as-

certaining truth. Like everything human, it has its imper-
fections. I only say that it is the best protection for innocence,

and the surest mode of punishing guilt, that has yet been dis-
covered. It has borne the test of a longer experience, and borne

it better than any other legal institution that ever existed among
men. England owes more of her freedom, her grandeur, and her

prosperity to that than to all other causes put together. It has had

the approbation not only of those who lived under it
,

but of great
thinkers who looked at it calmly from a distance, and judged it im-
partially. Montesquieu and De Tocqueville speak of it with an

admiration as rapturous as Coke and Blackstone. Within the

present century, the most enlightened states of continental Europe
have transplanted it into their countries ; and no people ever adopt-
ed it once, and were afterwards willing to part with it. It was
only in 1830 that an interference with it in Belgium provoked a

successful insurrection which permanently divided one kingdom
into two. In the same year, the revolution of the Barricades gave
the right of trial by jury to every Frenchman. Those colonists of
this country who came from the British islands brought this in-
stitution with them, and they regarded it as the most precious part
of their inheritance. The immigrants from other places, where
trial by jury did not exist, became equally attached to it as soon
as they understood what it was. There was no subject upon
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940 LEGAL MASTERPIECES.

which all the inhabitants of the country were more perfectly
unanimous than they were in their determination to maintain this
great right unimpaired. An attempt was made to set it aside,
and substitute military trials in its place, by Lord Dunmore, in

Virginia, and General Gage, in Massachusetts, accompanied with
the excuse which has been repeated so often in late days, namely,
that rebellion had made it necessary; but it excited intense popu-
lar anger, and every colony, from New Hampshire to Georgia,
made common cause with the two whose rights had been especial-

ly invaded. Subsequently the continental congress thundered it
into the ear of the world as an unendurable outrage, sufficient to

justify universal insurrection against the authority of the govern-
ment which had allowed it to be done.

If the men who fought out our Revolutionary contest, when

they came to frame a government for themselves and their pos-

terity, had failed to insert a provision making the trial by jury per-

petual and universal, they would have covered themselves all over

with infamy as with a garment, for they would have proved them-

selves basely recreant to the principles of that-very liberty of which

they professed to be the special champions. But they were guilty of

no such treachery. They not only took care of the trial by jury,
but they regulated every step to be taken in a criminal trial. They
knew very well that no people could be free under a government

which had the power to punish without restraint. Hamilton

expressed in the "Federalist" the universal sentiment of his time

when he said that the arbitrary power of conviction and punish-
ment for pretended offenses had been the great engine of despo-

tism in all ages and all countries. The existence of such a power
is utterly incompatible with freedom. The difference between

a master and his slave consists only in this : that the master holds

the lash in his hands, and he may use it without legal restraint,

while the naked back of the slave is bound to take whatever is

laid on it. But our fathers were not absurd enough to put un-
limited power in the hands of the ruler, and take away the pro-
tection of law from the rights of individuals. It was not thus

that they meant "to secure the blessings of liberty to themselves

and their posterity." They determined that not one drop of the

blood which had been shed on the other side of the Atlantic dur-

ing seven centuries of contest with arbitrary power should sink

into the ground, but the fruits of every popular victory should

be garnered up in this new government. Of all the great rights

already won they threw not an atom away. They went over

Magna Charta, the petition of rights, the bill of rights, and the
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JEREMIAH S. BLACK. 941

rules of the common law, and whatever was found there to favor

individual liberty they carefully inserted in their own system, im-

proved by clearer expression, strengthened by heavier sanctions,

and extended by a more universal application. They put all those

provisions into the organic law, so that neither tyranny in the

executive nor party rage in the legislature could change them

without destroying the government itself.

Look for a moment at the particulars, and see how carefully

everything connected with the administration of punitive justice
is guarded.

(i) No ex post facto law shall be passed. No man shall be

answerable criminally for any act which was not defined and made

punishable as a crime by some law in force at the time when the

act was done.

(2) For an act which is criminal he cannot be arrested without
a judicial warrant founded on proof of probable cause. He shall

not be kidnapped and shut up on the mere report of some base

spy, who gathers the materials of a false accusation by crawling
into his house and listening at the keyhole of his chamber door.

(3) He shall not be compelled to testify against himself. He
may be examined before he is committed, and tell his own story

if he pleases, but the rack shall be put out of sight, and even his

conscience shall not be tortured ; nor shall his unpublished papers

be used against him, as was done most wrongfully in the case of

Algernon Sidney.

(4) He shall be entitled to a speedy trial; not kept in prison
for an indefinite time without the opportunity of vindicating his

innocence.

(5) He shall be informed of the accusation, its nature and

grounds. The public accuser must put the charge into the form
of a legal indictment, so that the party can meet it full in the face.

(6) Even to the indictment he need not answer unless a grand

jury, after hearing the evidence, shall say upon their oaths that

they believe it to be true.

(7) Then comes the trial, and it must be before a regular court,

of competent jurisdiction, ordained and established for the state

and district in which the crime was committed ; and this shall not

be evaded by a legislative change in the district after the crime

is alleged to be done.

(8) His guilt or innocence shall be determined by an impartial
jury. These English words are to be understood in their English
sense, and they mean that the jurors shall be fairly selected by a

sworn officer from among the peers of the party, residing within
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942 LEGAL MASTERPIECES.

the local jurisdiction of the court. When they are called into the

box, he can purge the panel of all dishonesty, prejudice, personal

enmity, and ignorance by a certain number of peremptory chal-

lenges, and as many more challenges as he can sustain by showing

reasonable cause.

(9) The trial shall be public and open, that no underhand ad-

vantage may be taken. The party shall be confronted with the

witnesses against him, have compulsory process for his own wit-
nesses, and be entitled to the assistance of counsel in his defense.

( 10) After the evidence is heard and discussed, unless the jury
shall, upon their oaths, unanimously agree to surrender him up

into the hands of the court as a guilty man, not a hair of his head

can be touched by way of punishment.

(11) After a verdict of guilty, he is still protected. No cruel

or unusual punishment shall be inflicted, nor any punishment at

all, except what is annexed by the law to his offense. It cannot

be doubted for a moment that, if a person convicted of an offense

not capital were to be hung on the order of a judge, such judge
would be guilty of murder as plainly as if he should come down
from the bench, tuck up the sleeves of his gown, and let out the

prisoner's blood with his own hand.

(12) After all is over, the law continues to spread its guard-
ianship around him. Whether he is acquitted or condemned, he

shall never again be molested for that offense. No man shall be

twice put in jeopardy of life or limb for the same cause.

These rules apply to all criminal prosecutions; but, in addition
to these, certain special regulations were required for treason, —
the one great political charge under which more innocent men

have fallen than any other. A tyrannical government calls every-

body a traitor who shows the least unwillingness to.be a slave.

The party in power never fails, when it can, to stretch the law
on that subject by construction, so as to cover its honest and con-

scientious opponents. In the absence of a constitutional provi-
sion, it was justly feared that statutes might be passed which

would put the lives of the most patriotic citizens at the mercy of

the basest minions that skulk about under the pay of the execu-

tive. Therefore a definition of treason was given in the funda-

mental law, and the legislative authority could not enlarge it to

serve the purpose of partisan malice. The nature and amount

of evidence required to prove the crime was also prescribed, so

that prejudice and enmity might have no share in the conviction.

And, lastly, the punishment was so limited that the property of
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JEREMIAH S. BLACK. 943

the party could not be confiscated, and used to reward the agents

of his persecutors, or strip his family of their subsistence.

If these provisions exist in full force, unchangeable and irrepeal-

able, then we are not hereditary bondsmen. Every citizen may

safely pursue his lawful calling in the open day; and at night, if
he is conscious of innocence, he may lie down in security, and

sleep the sound sleep of a freeman. I say they are in force, and

they will remain in force. We have not surrendered them, and

we never will. If the worst comes to the worst, we will look to

the living God for his help, and defend our rights and the rights
of our children to the last extremity. Those men who think we

can be subjected and abjected to the condition of mere slaves are

wholly mistaken. The great race to which we belong has not de-

generated so fatally. But how am I to prove the existence of

these rights? I do not propose to do it by a long chain of legal

argumentation, nor by the production of numerous books with
the leaves dog-eared and the pages marked. If it depended upon

judicial precedents, I think I could produce as many as might be

necessary. If I claimed this freedom under any -kind of prescrip-
tion, I could prove a good long possession in ourselves and those

under whom we claim it. I might begin with Tacitus, and show

how the contest arose in the forests of Germany more than two
thousand years ago; how the rough virtues and sound common

sense of that people established the right of trial by jury, and thus

started on a career which has made their posterity the foremost

race that ever lived in all the tide of time. The Saxons carried

it to England, and were ever ready to defend it with their blood.

It was crushed out by the Danish invasion ; and all that they suf-
fered of tyranny and oppression during the' period of their sub-

jugation resulted from the want of trial by jury. If that had
been conceded to them, the reaction would not have taken place
which drove back the Danes to their frozen homes in the north.
But those ruffian sea kings could not understand that, and the
reaction came. Alfred, the greatest of revolutionary heroes, and
the wisest monarch that ever sat on a throne, made the first use
of his power, after the Saxons restored it

,

to re-establish their
ancient laws. He had prorriised them that he would, and he was
true, to them, because they had been true to him. But it was not
easily done. The courts were opposed to it

,

for it limited their
power; a kind of power that everybody covets,—the power to
punish without regard to law. He was obliged to hang forty-
four judges in one year for refusing to give his subjects a trial
by jury. When the historian says that he hung them, it is not
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944 LEGAL MASTERPIBCBS.

meant that he put them to death without a trial. He had them im-

peached before the grand council of the nation, the Wittenage-
mote, the parliament of that time. During the subsequent period

of Saxon domination, no man on English soil was powerful

enough to refuse a legal trial to the meanest peasant. If any

minister or any king, in war or in peace, had dared to punish a

freeman by a tribunal of his own appointment, he would have

roused the wrath of the whole population. All orders of society

would have resisted it
,—lord and vassal, knight and squire, priest

and penitent, bocman and socn;an, master and thrall, copy^holder

and villein, would have risen in one mass, and burned the offend-

er to death in his castle, or followed him in his flight and torn him

to atoms. It was again trampled down by the Norman conquer-
ors; but the evils resulting from the want of it united all classes

in the effort which compelled King John to restore it by the Great

Charter. Everybody is familiar with the struggles which the

English people, during many generations, made for their rights
with the Plantagenets, the Tudors, and the Stuarts, and which
ended finally in the revolution of 1688, when the liberties of Eng-
land were placed upon an impregnable basis by the bill of rights.

Many times the attempt was made to stretch the royal author-
ity far enough to justify military trials, but it never had more

than temporary success. Five hundred years ago Edward II.
closed up a great rebellion by taking the life of its leader, the Earl
of Lancaster, after trying him before a military court. Eight
years later that same king, together with his lords and commons

in parliament assembled, acknowledged with shame and sorrow
that the execution of Lancaster was a mere murder, because the

courts were open, and he might have had a legal trial. Queen
Elizabeth, for sundry reasons affecting the safety of the state, or-
dered that certain offenders not of her army should be tried ac-

cording to the law martial; but she heard the storm of popular
vengeance rising, and, haughty, imperious, self-willed as she was,

she yielded the point, for she knew that upon that subject the

English people would never consent to be trifled with. Strafford,
as lord lieutenant of Ireland, tried the Viscount Stormont before

a military commission. When impeached for it
,

he pleaded in

vain that Ireland was in a state of insurrection, that Stormont

was a traitor, and the army would be undone if it could not defend

itself without appealing to the civil courts. The parliament was

deaf ; the king himself could not save him ; he was condemned to

suffer death as a traitor and a murderer. Charles I. issued com-

missions to divers officers for the trial of his enemies according
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JEREMIAH S. BLACK. 945

to the course of military law. If rebellion ever was an excuse

for such an act, he could surely have pleaded it
,

for there was

scarcely a spot in his kingdom, from sea to sea, where the royal

authority was not disputed by somebody. Yet the parliament de-

manded in their petition of right, and the king was obliged to con-

cede, that all his commissions were illegal. James II. claimed

the right to suspend the operation of the penal laws, — a power
which the courts denied,—^but the experience of his predecessors

taught him that he could not suspend any man's right to a trial.
He could easily have convicted the seven bishops of any offense

he saw fit to charge them with if he coulc^ have selected their

judges from among the mercenary creatures to whom he had giv-
en commands in his army; but this he dared not do. He was

obliged to send the bishops to a jury, and endure the mortification

of seeing them acquitted. He, too, might have had rebellion for
an excuse, if rebellion be an excuse. The conspiracy was already
ripe which, a few months afterwards, made him an exile and an

outcast. He had reason to believe that the Prince of Orange was

making his preparations on the other side of the channel to in-
vade the kingdom, where thousands burned to join him; nay, he

pronounced the bishops guilty of rebellion by the very act for
which he arrested them. He had raised an army to meet the re-

bellion, and he was on Hounslow Heath, reviewing the troops or-
ganized for that purpose, when he heard the great shout of joy
that went up from Westminster Hall, was echoed back from
Templar Bar, spread down the city and over the Thames, and

rose from every vessel on the river,—^the simultaneous shout of
two hundred thousand men for the triumph of justice and law.

If it were worth the time, I might detain you by showing how
this subject was treated by the French court of cassation, in Geoff-
roy's case, under the constitution of 1830, when a military judg-
ment was unhesitatingly pronounced to be void, though ordered
by the king, after a proclamation declaring Paris in a state of
siege. Fas est ab hoste doceri, —we may lawfully learn something
from our enemies ; at all events, we should blush at the thought
of not being equal on such a subject to the courts of Virginia,
Georgia, Mississippi, and Texas, whose decisions my CQllea,gue,
General Garfield, has read and commented on. The truth is that
no authority exists anywhere in the world for the doctrine of the
attorney general. No judge or jurist, no statesman or parlia-
mentary orator, on this or the other side of the water, sustains
him. Every elementary writer from Coke to Wharton is again^

Veeder II— GO.

G
e
n
e
ra

te
d
 o

n
 2

0
1

5
-0

9
-0

8
 2

0
:4

8
 G

M
T
  
/ 

 h
tt

p
:/

/h
d

l.
h
a
n
d

le
.n

e
t/

2
0

2
7

/c
o
o
1

.a
rk

:/
1

3
9

6
0

/t
3

d
z0

t6
9

z
P
u
b
lic

 D
o
m

a
in

  
/ 

 h
tt

p
:/

/w
w

w
.h

a
th

it
ru

st
.o

rg
/a

cc
e
ss

_u
se

#
p

d



946 LEGAL MASTERPIECES.

him. All military authors, who profess to know the duties of
their profession, admit themselves to be under, not above, the laws.

No book can be found in any library to justify the assertion that

military tribunals may try a citizen at a place where the courts

are open. When I say no book, I mean, of course, no book of

acknowledged authority. I do not deny that hireling clergymen

have often been found to disgrace the pulpit by trying to prove

the divine right of kings and other rulers to govern as they please.

It is true, also, that court sycophants and party hacks have many

times written pamphlets, and perhaps large volumes, to show

that those whom they serve should be allowed to work out their

bloody will upon the people. No abuse of power is too flagrant
to find its defenders among such servile creatures. Those butch-

ers' dogs, that feed upon garbage and fatten upon the offal of the

shambles, are always ready to bark at whatever interferes with

the trade of their master. But this case does not depend on au-

thority. It is rather a question of fact than of law. I prove my

right to a trial by jury, just as I would prove my title to an es-

tate if I held in my hand a solemn deed conveying it to me,

coupled with undeniable evidence of long and undisturbed posses-

sion under and according to the deed. There is the charter by

which we claim to hold it. It is called the "Constitution of the

United States." It is signed by the sacred name of George Wash-

ington, and by thirty-nine other names, only less illustrious than

his. They represented every independent state then upon this
continent, and each state afterwards ratified their work by a sepa-

rate convention of its own people. Every state that subsequent-

ly came in acknowledged that this was the great standard by

which their rights were to be measured. Every man that has

ever held office in this country, from that time to this, has taken

an oath that he would support and sustain it through good report

and through evil. The attorney general himself became a party

to the instrument when he laid his hand upon the Gospel of God
and solemnly swore that he would give to me and every other

citizen the full benefit of all it contains. What does it contain?

This, among other things: "The trial of all crimes, except in

cases of impeachment, shall be by jury." Again: "No person

shall be held to answer for a capital or otherwise infamous crime

unless on a presentment or indictment of a grand jury, except in

cases arising in the land and naval forces, or in the militia when in

actual service in time of war or public danger; nor shall any per-

son be subject, for the same offense, to be twice put in jeopardy
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JEREMIAH S. BLACK. 947

of life or limb, nor be compelled in any criminal case to be a

witness against himself, nor be deprived of life, liberty, or prop-

erty without due process of law ; nor shall private property be tak-

en for public use without just compensation." This is not all ; an-

other article declares that "in all criminal prosecutions the accus-

ed shall enjoy the right to a speedy and public trial, by an impar-

tial jury of the state and district wherein the crime shall have

been committed, which district shall have been previously ascer-

tained by law ; and to be informed of the nature and cause of the

accusation; to be confronted with the witnesses against him; to

have compulsory process for the witnesses in his favor; and to

have the assistance of counsel for his defense." Is there any am-

biguity there? If that does not signify that a jury trial shall be

the exclusive and only means of ascertaining guilt in criminal cas-

es, then I demand to know what words or what collocation of

words in the English language would have that effect. Does

this mean that a fair, open, speedy, public trial by an impartial
jury shall be given only to those persons against whom no

special grudge is felt by the attorney general, or the judge advo-

cate, or the head of a department? Shall this inestimable privi-
lege be extended only to men whom the administration does not

care to convict? Is it confined to vulgar criminals, who commit

ordinary crimes against society, and shall it be denied to men who
are accused of such offenses as those for which Sidney and Rus-
sell were beheaded, and Alice Lisle was hung, and Elizabeth
Gaunt was burned alive, and John Bunyan was imprisoned four-
teen years, and Baxter was whipped at the cart's tail, and Prynn
had his ears cut off ? No ; the words of the constitution are all-
embracing, —"as broad and general as the casing air."

The trial of all crimes shall be by jury. All persons accused

shall enjoy that privilege, and no person shall be held to answer in
any other way. That would be sufficient without more. But
there is another consideration which gives it ten-fold power. It
is a universal rule of construction that general words in any instru-
ment, though they may be weakened by enumeration, are always
strengthened by exceptions. Here is no attempt to enumerate

the particular cases in which men charged with criminal offenses
shall be entitled to a jury trial. It is simply declared that all
shall have it. But that is coupled with a statement of two specific

exceptions, —cases of impeachment, and cases arismg in the land
or naval forces. These exceptions strengthen the application of
the general rule to all other cases. Where the lawgiver himself
has declared when and in what circumstances you may depart
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948 LEGAL, MASTERPIECES.

from the general rule, you shall not presume to leave that onward
path for other reasons, and make different exceptions. To ex-
ceptions, the maxim is always applicable, that expressio unius
exclusio est alterius. But we are answered that the judgment un-
der consideration was pronounced in time of war, and it is there-

fore, at least morally, excusable. There may, or there may not,

be something in that. I admit that the merits or demerits of any

particular act, whether it involve a violation of the constitution or

not, depend upon the motives that prompted it
,

the time, the oc-

casion, and all the attending circumstances. When the people of
this country come to decide upon the acts of their rulers, they will
take all these things into consideration. But that presents the

political aspect of the case, with which, I trust, we have nothing
to do here. I decline to discuss it. I would only say, in order

to prevent misapprehension, that I think it is precisely in a time

of war and civil commotion that we should double the guards

upon the constitution. If the sanitary regulations which defend

the health of a city are ever to be relaxed, it ought certainly not

to be done when pestilence is abroad. When the Mississippi
shrinks within its natural channel, and creeps, lazily along the

bottom, the inhabitants of the adjoining shore have no need of a

dike to save them from inundation ; but when the booming flood

comes down from above, and swells into a volume which rises

high above the plain on either side, then a crevasse in the levee

becomes a most serious thing. So in peaceable and quiet times

our legal rights are in little danger of being overborne ; but when

the wave of arbitrary power lashes itself into violence and rage,

and goes surging up against the barriers which were made to

confine it
,

then we need the whole strength of an unbroken con-

stitution to save us from destruction. But this is a question
which properly belongs to the jurisdiction of the stump and the

newspaper.

There is another gwon'-political argument, —necessity. If the

law was violated because it could not be obeyed, that might be an

excuse. But no absolute compulsion is pretended here. These

commissioners acted, at most, under what they regarded as a

moral necessity. The choice was left them to obey the law or

disobey it. The disobedience was only necessary as means to an

end which they thought desirable; and now they assert that, though
these means are unlawful and wrong, they are made right, be-
cause without them the object could not be accomplished, —^in

other words, the end justifies the means. There you have a rule

of conduct denounced by all law, human and divine, as being per-
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JEREMIAH S. BLACK. 949

nicious in policy and false in morals. See how it applies to this

case. Here were three men whom it was desirable to remove

out of this world, but there was no proof on which any court

would take their lives; therefore it was necessary, and, being

necessary, it was right and proper, to create an illegal tribunal
which would put them to death without proof. By the same mode

of reasoning, you can prove it equally right to poison them in their
food, or stab them in their sleep. Nothing that the worst men

ever propounded has produced so much oppression, misgovern-
ment, and suffering as this pretense of state necessity. A great

authority calls it "the tyrant's devilish plea," and the common

honesty of all mankind has branded it with everlasting infamy.
Of course, it is mere absurdity to say that these relators were

necessarily deprived of their right to a fair and legal trial, for the

record shows that a court of competent jurisdiction was sitting at

the very time, and in the same town, where justice would have

been done without sale, denial, or delay. But concede, for the

argument's sake, that a trial by jury was wholly impossible; ad-

mit that there was an absolute, overwhelming, imperious neces-

sity operating so as literally to compel every act which the com-

missioners did,—^would that give their sentence of death the va-
lidity and force of a legal judgment pronounced by an ordained

and established court? The question answers itself. This trial
was a violation of law, and no necessity could be more than a mere

excuse for those who committed it. If the commissioners were

on trial for murder or conspiracy to murder, they might plead

necessity, if the fact were true, just as they would plead insanity
or anything else to show that their guilt was not willful. But
we are now considering the legal effect of their decision, and that

depends on their legal authority to make it. They had no such

authority; they usurped a jurisdiction which the law not only did
not give them, but expressly forbade them to exercise, and it fol-
lows that their act is void, whatever may have been the real or
supposed excuse for it. If these commissioners, instead of aim-
ing at the life and liberty of the relators, had attempted to deprive
them of their property by a sentence of confiscation, would any
court in Christendom declare that such a sentence divested the
title? Or would a person claiming under the sentence make his
right any better by showing that the illegal assumption of juris-
diction was accompanied by some excuse which might save the
commissioners from a criminal prosecution?

Let me illustrate still further. Suppose vou, the judges of this
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950 LEGAL MASTERPIECES.

court, to be surrounded in the hall where you are sitting by a

body of armed insurgents, and compelled, by main force, to pro-
nounce sentence of death upon the president of the United States

for some act of his upon which you have no legal authority to ad-

judicate. There would be a valid sentence if necessity alone

could create jurisdiction. But could the president be legally exe-

cuted under it? No; the compulsion under which you acted

would be a good defense for you against an impeachment or an

indictment for murder, but it would add nothing to the validity
of a judgment which the law forbade you to give. That a ne-

cessity for violating the law is nothing more than a mere excuse

to the perpetrator, and does not, in any legal sense, change the

quality of the act itself in its operation upon other parties, is a

proposition too plain on original principles to need the aid of au-

thority. I do not see how any man of common sense is to stand

up and dispute it. But there is decisive authority upon the point.

In 1815, at New Orleans, General Jackson took upon himself the

command of every person in the city, suspended the functions

of all the civil authorities, and made his own will for a time the

only rule of conduct. It was believed to be absolutely necessary.

Judges, officers of the city corporation, and members of the state

legislature insisted on it as the only way to save the "booty and

beauty" of the place from the unspeakable outrages committed at

Badajos and St. Sebastian by the very same troops then marching

to the attack. Jackson used the power thus taken by him mod-

erately, sparingly, benignly, and only for the purpose of prevent-

ing mutiny in his camp. A single mutineer was restrained by a

short confinement, and another was sent four miles up the river.

But, after he had saved the city, and the danger was all over,

he stood before the court to be tried by the law. His conduct

was decided to be illegal by the same judge who had declared it

to be necessary, and he paid the penalty without a murmur. The
supreme court of Louisiana, in Johnson v. Duncan, decided that

everything done during the siege in pursuance of martial rule,

but in conflict with the law of the land, was void and of no

effect, without reference to the circumstances which made it nec-

essary. Long afterwards the fine imposed upon Jackson was re-

funded, because his friends, while they admitted him to have

violated the law, insisted that the necessity which drove him to

it ought to have saved him from the punishment due only to a

willful offender.

The learned counsel on the other side will not assert that there
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JEREMIAH S. BLACK. 951

was war at Indianapolis in 1864, for they have read Coke's Insti-
tute and Judge Grier's opinion in the Prize Cases, and of course

they know it to be a settled rule that war cannot be said to exist

where the civil courts are open. They will not set up the absurd

plea of necessity, for they are well aware that it would not be

true in point of fact. They will hardly take the ground that any

kind of necessity could give legal validity to that which the law

forbids. This, therefore, must be their position: that, although

there was no war at the place where this commission sat, and no

actual necessity for it
,

yet, if there was a war anywhere else, to

which the United States were a party, the technical effect of such

war was to take the jurisdiction away from the civil courts and

transfer it to army ofificers.

General Butler: We do not take that position.

Mr. Black : Then they can take no ground at all, for nothing
else is left. I do not wonder to see them recoil from their own

doctrine when its nakedness is held up to their eyes; but they

must stand upon that or give up their cause. They may not state

their proposition precisely as I state it
,—that is too plain a way

of putting it ; but, in substance, it is their doctrine, —^has been the

doctrine of the attorney general's office ever since the advent of
the present incumbent, —and is the doctrine of their brief, printed

and filed in this case. What else can they say? They will admit

that the constitution is not altogether without a meaning; that,

at a time of universal peace, it imposes some kind of obligation

upon those who swear to support it. If no war existed, they
would not deny the exclusive jurisdiction of the civil courts in
criminal cases. How, then, did the military get jurisdiction in
Indiana? All men who hold the attorney general's opinion to be

true, answer the question I have put by saying that military ju-
risdiction comes from the mere existence of war; and it comes

in Indiana only as the legal result of a war which is going on in

Mississippi, Tennessee, or South Carolina. The constitution is

repealed, or its operation suspended, in one state, because there

is war in another. The courts are open, the organization of so-

ciety is intact, the judges are on the bench, and their process is

not impeded; but their jurisdiction is gone. Why? Because,

say our opponents, war exists, and the silent, legal, technical

operation of that fact is to deprive all American citizens of their
right to a fair trial. That class of jurists and statesmen who hold
that the trial by jury is lost to the citizen during the existence
of war carry out their doctrine theoretically and practically to
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952 LEGAL MASTERPIECES.

its ultimate consequences. The right of trial by jury being gone,
all other rights are gone with it. Therefore a man may be ar-
rested without an accusation, and kept in prison during the pleas-

ure of his captors ; his papers may be searched without a warrant ;

his property may be confiscated behind his back; and he has no

earthly means of redress, —nay, an attempt to get a just remedy

is construed as a new crime. He dare not even complain, for
the right of free speech is gone with the rest of his rights. If
you sanction that doctrine, what is to be the consequence? I do

not speak of what is past and gone ; but in case of a future war,
what results will follow from your decision indorsing the attor-
ney general's views? They are very obvious. At the instant

when the war begins, our whole system of legal government will
tumble into ruin, and, if we are not all robbed and kidnapped

and hanged and drawn and quartered, we will owe our immunity,
not to the constitution and laws, but to the mere mercy or policy

of those persons who may then happen to control the organized

physical force of the country.
This certainly puts us in a most precarious condition. We must

have war about half the time, do what we may to avoid it. The

president or congress can wantonly provoke a war whenever it

suits the purpose of either to do so; and they can keep it going
as long as they please, even after the actual conflict of arms is

over. When Peace woos them, they can ignore her existence;

and thus they can make war a chronic condition of the country,

and the slavery of the people perpetual. Nay, we are at the mercy

of any foreign potentate who may envy us the possession of those

liberties which we boast of so much. He can shatter our consti-

tution without striking a single blow, or bringing a gun to bear

upon us. A simple declaration of hostilities is more terrible to

us than an army with banners. To me this seems the wildest de-

lusion that ever took possession of a human brain. If there be

one principle of political ethics more universally acknowledged

than another, it is that war, and especially civil war, can be justi-
fied only when it is undertaken to vindicate and uphold the legal

and constitutional rights of the people ; not to trample them down.

He who carries on a system of wholesale slaughter for any other

purpose must stand without excuse before God or man. In a

time of war, more than at any other time, public liberty is in the

hands of the public officers; and she is there in double trust, —

first, as they are citizens, and therefore bound to defend her by

the common obligation of all citizens, and, next, as they are her

special guardians—
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JEREMIAH S. BLACK. 953

"Who should against her murderers shut the door,
Not bear the knife themselves."

The opposing argument, when turned into plain English, means

this, and this only: that, when the constitution is attacked upon

one side, its official guardians may assail it upon the other; when

rebellion strikes, it in the face, they may take advantage of the

blindness produced by the blow to sneak behind it and stab it in
the back. The convention when it framed the constitution, and

the people when they adopted it
,

could have had no thought like

that. If they had supposed that it would operate only while per-

fect peace continued, they certainly would have given us some

other rule to go by in time of war; they would not have left us

to wander about in a howling wilderness of anarchy, without a

lamp to our feet or a
. guide to our path. Another thing proves

their actual intent still, more strikingly. They required that every

man in any kind of public employment, state or national, civil or

military, should swear, without reserve or qualification, that he

would support the constitution. Surely our ancestors had too

much regard for the moral and religious welfare of their pos-

terity to impose upon them an oath like that if they intended

and expected it to be broken half the time. The oath of an officer

to support the constitution is as simple as that of a witness to tell

the truth in a court of justice. What would you think of a wit-
ness who should attempt to justify perjury upon the ground that

he had testified when civil war was raging, and he thought that,

by swearing to a lie, he might promote some public or private

object connected with the strife? No, no! the great men who
made this country what it is—^the heroes who won her independ-
ence, and the statesmen who settled her institutions —had no such

notions in their minds. Washington deserved the lofty praise
bestowed upon him by the president of congress when he re-

signed his commission, —that he had always regarded the rights
of the civil authority through all changes and through all dis-
asters. When his duty as president afterwards required him to
arm the public force to suppress a rebellion in western Pennsyl-
vania, he never thought that the constitution was abolished, by
virtue of that fact, in New Jersey, or Maryland, or Virginia. It

would have been a dangerous experiment for an adviser of his
at that time, or at any time, to propose that he should deny a

citizen his right to be tried by a jury, and substitute in place of

it a trial before a tribunal composed of men elected by himself
from among his own creatures and dependents. You can well
imagine how that great heart would have swelled with indigna-
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954 LEGAL. MASTERPIECES.

tion at the bare thought of such an insulting outrage upon the

liberty and law of his country.
In the war of 1812, the man emphatically called the "Father

of the Constitution" was the supreme executive magistrate. Talk
of perilous times 1 There was the severest trial this Union ever

saw. That was no half-organized rebellion on the one side of

the conflict, to be crushed by the hostile millions and unbounded

resources of the other. The existence of the nation was threat-

ened by the most formidable military and naval power then upon

the face of the earth. Every town upon the northern frontier,

upon the Atlantic seaboard, and upon the Gulf coast was in daily
and hourly danger. The enemy had penetrated the heart of Ohio.

New York, Pennsylvania, and Virginia were all of them threat-

ened from the west, as well as the east. This capitol was taken,

and burned, and pillaged, and every member of the federal ad-

ministration was a fugitive before the invading army. Mean-
while, party spirit was breaking out into actual treason all over

New England. Four of those states refused to furnish a man

or a dollar even for their own defense. Their public authorities

were plotting the dismemberment of the Union, and individuals

among them were burning blue lights upon the coast as a signal

to the enemy's ships. But in all this storm of disaster, with for-

eign war in his front, and domestic treason on his flank, Madi-

son gave out no sign that he would aid Old England and New

England to break up this government of laws. On the contrary,

he and all his supporters, though compassed round with dark-

ness and with danger, stood faithfully between the constitution

and its enemies—

"To shield it
,

and save it
,

or perish there too."

The framers of the constitution and all their contemporaries

died and were buried; their children succeeded them, and con-

tinued on the stage of public affairs until they, too,

"Lived out their lease of life, and paid their breath
To time and mortal custom."

And a third generation was already far on its way to the grave

before this monstrous doctrine was conceived or thought of,—

that public officers all over the country might disregard their

oaths whenever a war or a rebellion was commenced.

Our friends on the other side are quite conscious that, when

they deny the binding obligation of the constitution, they must

put some other system of law in its place. Their brief gives no-

tice that, while the constitution, and the acts of congress, and
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JEREMIAH S. BLACK. 955

Magna Charta, and the common law, and all the rules of natural

justice shall remain under foot, they will try American citizens

according to the law, of nations ! But the law of nations takes

no notice of the subject. If that system did contain a special

provision that a government might hang one of its own citizens

without judge or jury, it would still be competent for the Ameri-

can people to say, as they have said, that no such thing should

ever be done here. That is my answer to the law of nations.

But then they tell us that the laws of war must be treated as

paramount. Here they become mysterious. Do they mean that

code of public law which defines the duties of two belligerent par-
ties to one another, and regulates the intercourse of neutrals with
both ? If yes, then it is simply a recurrence to the law of nations,

which has nothing on earth to do with the subject. Do they

mean that portion of our municipal code which defines our du-
ties to the government in war as well as in peace? Then they

are speaking of the constitution and laws, which declare in plain
words that the government owes every citizen a fair legal trial,
as much as the citizen owes obedience to the government. They
are in search of an argument under difficulties. When they ap-

peal to international law, it is silent; and when they interrogate
the law of the land, the answer is an unequivocal contradiction of
their whole theory.

The attorney general tells us that all persons whom he and his

associates choose to denounce for giving aid to the rebellion are
to be treated as being themselves a part of the rebellion, —they
are public enemies, and therefore they may be punished without
being found guilty by a competent court or a jury. This con-
venient rule would outlaw.' every citizen the moment he is charged
with a political offense. But political offenders are precisely the
class of persons who most need the protection of a court and jury,
for the prosecutions against them are most likely to be unfounded
both in fact and in law. Whether innocent or guilty, to accuse
is to convict them before the ignorant and bigoted men who gen-
erally sit in military courts. But this court decided in the Prize
Cases that all who live in the enemy's territory are public enemies,
without regard to their personal sentiments or conduct; and the
converse of the proposition is equally true, —that all who reside
inside of our own territory are to be treated as under the protec-
tion of the law. If they help the enemy, they are criminals ; but
they cannot be punished without legal conviction.

You have heard much (and you will hear more very soon) con-
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cernfng the natural and inherent right of the government to de-

fend itself without regard to law. This is wholly fallacious. In
a despotism the autocrat is unrestricted in the means he may use

for the defense of his authority against the opposition of his own

subjects or others, and that is precisely what makes him a despot;

but in a limited monarchy the prince must confine himself to a

legal defense of his government. If he goes beyond that, and

commits aggressions on the rights of the people, he breaks the

social compact, releases his subjects from all their obligations to

him, renders himself liable to be hurled from his throne, and

dragged to the block or driven into exile. This principle was

sternly enforced in the cases of Charles I. and James II., and we

have it announced on the highest official authority here that the

Queen of England cannot ring a little bell on her table, and cause

a man, by her arbitrary order, to be arrested under any pretense

whatever. If that be true there, how much more true must it

be here, where we have no personal sovereign, and where our

only government is the constitution and laws! A violation of

law, on pretense of saving such a government as ours, is not self-

preservation, but suicide.

Salus populi suprema lex. Observe it is not soi,us regis; the

safety of the people, not the safety of the ruler, is the supreme

law. When those who hold the authority of the government in

their hands behave in such manner as to put the liberties and

rights of the people in jeopardy, the people may rise against them

and overthrow them without regard to that law which requires

obedience to them. The maxim is revolutionary, and expresses

simply the right to resist tyranny, without regard to prescribed

forms. It can never be used to stretch the powers of government

against the people. If this government of ours has no power to

defend itself without violating its own laws, it carries the seeds

of destruction in its own bosom; it is a poor, weak, blind, stag-

gering thing, and the sooner it tumbles over the better. But it

has a most efficient legal mode of protecting itself against all pos-

sible danger. It is clothed from head to foot in a complete pan-

oply of defensive armor. What are the perils which may threaten

its existence? I am not a])le at this moment to think of more

than these which I am abdut to mention, —foreign invasion, do-

mestic insurrection, mutiny in the army and navy, corruption in

the civil administration, and last, but not least, criminal viola-

tions of its laws committed by individuals among the body of the

people. Have we not a legal mode of defense against all these?

Yes. Military force repels invasion and suppresses insurrection;
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JEREMIAH S. BLACK. 957

you preserve discipline in the army and navy by means of courts-

martial ; you preserve the purity of the civil administration by im-

peaching dishonest magistrates; and crimes are prevented and

punished by the regular judicial authorities. You are not merely

compelled to use these weapons against your enemies, because

they, and they only, are justified by the lawi; you ought to use

them because they are more efficient than any other, and less lia-
ble to be abused.

There is another view of the subject which settles all contro-

versy about it. No human being in this country can exercise any

kind of public authority which is not conferred by law ; and un-
der the United States it must be given by the express words of
a written statute. Whatever is not so given is withheld, and the

exercise of it is positively prohibited. Courts-martial in the army

and navy are authorized; they are legal institutions; their juris-
diction is limited, and their whole code of procedure is regulated,

by act of congress. Upon the civil courts all the jurisdiction they

have or can have is bestowed by law, and, if one of them goes

beyond what is written, its action is ultra vifes and void. But a

military commission is not a court-martial, and it is not a civil

court. It is not governed by the law which is made for either,

and has no law of its own. Within the last five years we have

seen, for the first time, self-constituted tribunals not only assum-

ing power which the law did not give thfem, but thrusting aside

the regular courts to which the power was exclusively given.

What is the consequence? This terrible authority is wholly un-
defined, and its exercise is without any legal control. Undele-
gated power is always unlimited. The field that lies outside of
the constitution and laws has no boundary. Thierry, the French
historian of England, says that, when the crown and scepter were

offered to Cromwell, he hesitated for several days, and an-

swered: "Do not make me a king, for then my hands will be

tied up by the laws which define the duties of that office ; but make

me protector of the commonwealth, and I can do what I please,
—no statute restraining and limiting the royal prerogative will
apply to me." So these commissions have no legal origin and no

legal name by which they are known among the children of men ;

no law applies to them ; and they exercise all power for the para-
doxical reason that none belongs to them rightfully.

Ask the attorney general what rules apply to military commis-
sions in the exercise of their assumed authority over civilians.
Come, Mr. Attorney, "gird up thy loins now like a man. I will
demand of thee, and thou shalt declare unto me if thou hast un-
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V58 LEGAL MASTERPIECES.

derstanding." How is a military commission organized? What
shall be the number and rank of its members? What offenses

come within its jurisdiction? What is its code of procedure?

How shall witnesses be compelled to attend it? Is it perjury for
a witness to swear falsely? What is the- function of the judge
advocate? Does he tell the members how they must find, or does

he only persuade them to convict? Is he the agent of the gov-
ernment, to command them what evidence they shall admit, and

what sentence they shall pronounce, or does he always carry his

point, right or wrong, by the mere force of eloquence and in-

genuity? What is the nature of their punishment? May they

confiscate property and levy fines, as well as imprison and kill?
In addition to strangling their victim, may they also deny him

the last consolations of religion, and refuse his family the melan-

choly privilege of giving him a decent grave? To none of these

questions can the attorney general make a reply, for there is no

law on the subject. He will not attempt to "darken counsel by

words without knowledge," and therefore, like Job, he can only

lay his hand upon his mouth and keep silence.

The power exercised through those military commissions is

not only unregulated by law, but it is incapable of being so regu-

lated. What is it that you claim, Mr. Attorney ? I will give you

a definition, the correctness of which you will not attempt to

gainsay. You assert the right of the executive government, with-
out the intervention of the judiciary, to capture, imprison, and kill
any person to whom that government or its paid dependents may

choose to impute an offense. This, in its very essence, is despotic

and lawless. It is never claimed or tolerated except by those

governments which deny the restraints of all law. It has been

exercised by the great and small oppressors of mankind ever

since the days of Nimrod. It operates in different ways; the

tools it uses are not always the same ; it hides its hideous features

under many disguises ; it assumes every variety of form ;

"It can change shapes with Proteus for advantages,
And set the murderous Machiavel to school."

But in all its mutations of outward appearance it is still identical

in principle, object, and origin. It is always the same great en-

gine of despotism which Hamilton described it to be.

Under the old French monarchy the favorite fashion of it was

a lettre de cachet, signed by the king, and this would consign the

party to a loathsome dungeon until he died, forgotten by all the

world. An imperial uka^e will answer the same purpose in Rus-
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JEREMIAH S. BLACK. 959

sia. The most faithful subject of that amiable autocracy may

lie down in the evening to dream of his future prosperity, and be-

fore daybreak he will find himself between two dragoons on his

way to the mines of Siberia. In Turkey, the verbal order of the

sultan or any of his powerful favorites will cause a man to be

tied up in a sack and cast into the Bosphorus. Nero accused Peter

and Paul of spreading a "pestilent superstition," which they call-

ed the Gospel. He heard their defense in person, and sent them

to the cross. Afterwards he tried the whole Christian church in

one body on a charge of setting fire to the city, and he convicted

them, though he knew, not only that they were innocent, but that

he himself had committed the crime. The judgment was fol-

lowed by instant execution. He let loose the Praetorian guards

upon men, women, and children, to drown, butcher, and bum

tbem. Herod saw fit, for good political reasons, closely affecting
the permanence of his reign in Judea, to punish certain possible

traitors in Bethlehem by anticipation. This required the death

of all the children in that city under two years of age. He issued

his "general order"; and his provost marshal carried it out with
so much alacrity and zeal that in one day the whole land was

filled with mourning and lamentation. Macbeth understood the

whole philosophy of the subject. He was an unlimited monarch.

His power to punish for any offense or for no offense at all was

as broad as that which the attorney general claims for himself and

his brother officers under the United States. But he was more

cautious how he used it. He had a dangerous rival, from whom

he apprehended the most serious peril to the "life of his govern-
ment." The necessity to get rid of him was plain enough, but

he could not afford to shock the moral sense of the world by

pleading political necessity for a murder. He must

"Mask the business from the common eye."

Accordingly, he sent for two enterprising gentlemen, whom he

took into his service upon liberal pay,—"made love to their as-

sistance," —and got them to deal with the accused party. He
acted as his own judge advocate. He made a most elegant and

stirring speech to persuade his agents that Banquo was their op-

pressor, and had "held them so under fortune" that he ought to

die for that alone. When they agreed that he was their enemy,
then said the king :

"So is he mine, and though I could,
With barefaced power, sweep him from my sight.
And bid my will avouch it

,

yet I must not.
For certain friends, who are both his and mine,
Whose loves I may not drop."
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960 LEGAL. MASTERPIECES.

For these, and "many weighty reasons" besides, he thought it
best to commit the execution of his design to a subordinate

agency. The commission thus organized in Banquo's case sat

upon him that very niglit, at a convenient place beside the road

where it was known he would be traveling; and they did pre-
cisely what the attorney general says the military officers may
do in this country,—they took and killed him, because their em-

ployer at the head of the government wanted it done, and paid

them for doing it out of the public treasury.

But of all the persons that ever wielded this kind of power, the

one who went most directly to the purpose and object of it was

Lola Montez. She reduced it to the elementary principle. In
1848, when she was minister and mistress to the King of Bavaria,
she dictated all the measures of the government. The times were

troublesome. All over Germany the spirit of rebellion was ris-
ing; everywhere the people wanted to see a first-class revolution,

like that which had just exploded in France. Many persons in

Bavaria disliked to be governed so absolutely by a lady of the

character which Lola Montez bore, and some of them were rash

enough to say so. Of course that was treason, and she went

about to punish it in the simplest of all possible ways. She

bought herself a pack of English bull dogs, trained to tear the

flesh, and mangle the limbs, and lap the life blood, and with these

dogs at her heels, she marched up and down the streets of Munich
with a most majestic tread, and with a sense of power which any

judge advocate in America might envy. When she saw any per-

son whom she chose to denounce for "thwarting the govern-

ment" or "using disloyal language," her obedient followers need-

ed but a sign to make them spring at the throat of their victim.

It gives me unspeakable pleasure to tell you the sequel. The

people rose in their strength, smashed down the whole machin-

ery of oppression, and drove out into uttermost shame king,
strumpet, dogs, and all. From that time to this, neither man,

woman, nor beast has dared to worry or kill the people of Ba-
varia.

All these are but so many different ways of using the arbitrary
power to punish. The variety is merely in the means which a

tyrannical government takes to destroy those whom it is bound

to protect. Everywhere it is but another construction, on the

same principle, of that remorseless machine by which despotism

wreaks its vengeance on those who offend it. In a civilized coun-

try it nearly always uses the military force, because that is the

sharpest and surest, as well as the best-looking, instrument that
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JEREMIAH S. BLACK. 961

can be found for such a purpose. But in none of its forms can it

be introduced into this country. We have no room fof it; the

ground here is all preoccupied by legal and free institutions.

Between the officers who have a power like this and the people

who are liable to become its victims, there can be no relation ex-

cept that of master and slave. The master may be kind, and the

slave may be contented in his bondage; but the man who can

take your life, or restrain your liberty, or despoil you of your
property at his discretion, either with his own hands or by means

of a hired overseer, owns you, and he can force you to serve him.

All you are and all you have, including your wives and children,

are his property. If my learned and very good friend, the at-

torney general, had this right of domination over me, I should

not be very much frightened, for I should expect him to use it
as moderately as any man in all the world ; but still I should feel

the necessity of being very discreet. He might change in a short

time. The thirst for blood is an appetite which grows by what
it feeds upon. We cannot know him by present appearances.

Robespierre resigned a country judgeship in early life because he

was too tender hearted to pronounce sentence of death upon a

convicted criminal. Caligula passed for a most amiable young
gentleman before he was clothed with the imperial purple, and

for about eight months afterwards. It was Trajan, I think, who
said that absolute power would convert any man into a wild beast,

whatever was the original benevolence of his nature. If you de-

cide that the attorney general holds in his own hands, or shares

with others, the power of life and death over us all, I mean to be

very cautious in my intercourse with him; and I warn you, the

judges whom I am now addressing, to do likewise. Trust not

to the gentleness and kindness which have always marked his

behavior heretofore. Keep your distance; be careful how you

approach him; for you know not at what moment or by what a

trifle you may rouse the sleeping tiger. Remember the injunc-
tion of Scripture : "Go not near to the man who hath power to
kill; and if thou come unto him, see that thou make no fault, lest
he take away thy life presently, for thou goest among snares, and
walkest upon the battlements of the city."

The right of the executive government to kill and imprison
citizens for political offenses has not been practically claimed in
this country except in cases where commissioned officers of the
army were the instruments used. Why should it be confined to
them? Why should not naval officers be permitted to share in

Veeder 11—61.
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962 LEGAL MASTERPIECES.

it ? What is the reason that common soldiers and seamen are ex-
cluded "from all participation in the business ? No law has be-

stowed the right upon army officers more than upon other per-

sons. If men are to be hung up without that legal trial which
the constitution guaranties to them, why not employ commis-

sions of clergymen, merchants, manufacturers, horse dealers,

butchers, or drovers to do it ? It will not be pretended that mili-

tary men are better qualified to decide questions of fact or law
than other classes of people ; for it is known, on the contrary, that

they are, as a general rule, least of all fitted to perform the du-

ties that belong to a judge. The attorney general thinks that a

proceeding which takes away the lives of citizens without a con-

stitutional trial is a most merciful dispensation. His idea of hu-

manity as well as law is embodied in the bureau of military jus-
tice, with all its dark and bloody machinery. For that strange

opinion he gives this curious reason: that the duty of the com-

mander in chief is to kill, and, unless he has this bureau and

these commissions, he must "butcher" indiscriminately, without
mercy or justice. I admit that, if the commander in chief or

any other officer of the government has the power of an Asiatic

king, to butcher the people at pleasure, he ought to have some-

body to aid him in selecting his victims, as well as to do the

rough work of strangling and shooting. But if my learned

friend will only condescend to cast an eye upon the constitution,

he will see at once that all the executive and military officers are

completely relieved by the provision that the life of a citizen shall

not be taken at all until after legal conviction by a court and jury.
You cannot help but see that military commissions, if suffered

to go on, will be used for most pernicious purposes. I have crit-
icised none of their past proceedings, nor made any allusion to

their history in the last five years. But what can be the mean-

ing of this effort to maintain them among us? Certainly not to

punish actual guilt. 'AH the ends of true justice are attained by

the prompt, speedy, impartial trial which the courts are bound to

give. Is there any danger that crime will be winked upon by

the judges? Does anybody pretend that courts and juries have

less ability to decide upon facts and law than the men who sit in

military tribunals? The counsel in this cause will not insult you

by even hinting such an opinion. What righteous or just pur-

pose, then, can they serve? None, whatever. But while they

are utterly powerless to do even a shadow of good, they will be

omnipotent to trample upon innocence, to gag the truth, to silence

patriotism, and crush the liberties of the country. They will al-
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JEREMIAH S. BLACK. 963

ways be organized to convict, and the conviction will follow the

accusation as surely as night follows the day. The government,

of course, will accuse none before such a commission except those

whom it predetermines to ruin and destroy. The accuser can

choose the judges, and will certainly select those who are known
to be the most ignorant, the most unprincipled, and the most ready

to do whatever may please the power which gives them pay, pro-
motion, and plunder. The willing witness can be found as easily

as the superserviceable judge. The treacherous spy and the base

informer—^those loathsome wretches who do their lying by the

job—will stock such a market with abundant perjury, for the

authorities that employ them will be bound to protect as well as

reward them. A corrupt and tyrannical government, with such

an engine at its command, will shock the world with the enormity

of its crimes. Plied, as it may be, by the arts of a malignant

priesthood, and urged on by the madness of a raving crowd, it

will be worse than the popish plot or the French revolution, —

it will be a combination of both, with Fouquier-Tinville on the

bench, and Titus Oates in the witness box. You can save us

from this horrible fate. You alone can "deliver us from the

body of this death." To that fearful extent is the destiny of this

nation in your hands!
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