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protelt £3r reprobrtor, before the witnels is examinad;
7. ¢. thathe may be afterwards allowed to bring evidence
of his eomity, or other inhubility  Reprubator is com.
potent even after fentence, where proteftanon is duly
entered ; but in that cale, the party infithing mult ¢t nfign
L. 100 Scotr, which be forfeits if he fuccumb  Thus
adtion muft have the concurren.e of the King’s Advocate,
bacanfe the conclulion of icimports porjury ; and for thus
reafon, the witnefz muft be made a party w it

15. The inteilocutory fentence or warrant, by which
parnies are aothorifed to bring their proot is either by way
of a&, or of incident d:ligence  In an 2&, the Lord Or-
dinary who pronounces i, is no longer judge in the pro
cefls 3 but in an incident diligence, which is commaonly
granted upon fpecial points, that do not exhautt the caufe,
the Lord ordinay continues judge, If a witnels docs
not appear at the day fixed by the warrant of citation, a
fecond warraat is granted of the nature of a caption, con-
1ining 2 commaad to meffzngers 1o apprehend and bring
him before the court.  Where the party to whom a proof
is granted, brings none within the term allo ed by the
warrant, an interlocator is pronounced, circamducing the
term, and p ecluding him from bringing evidence there-
after. Where enidence is bronghe, if it beupon an a&,
the Lord Ordinary on the adls, after the term for pro
viag is elapfed, declares the proof concluded, and theve-
upon a ftate of the cafe is prepared by the Ordinary on
concluded caufes, which mult be judged by the whole
Lords ; but if the proof be taken upon an iscident dili-
gen:e, the import of it may be determined by the Lord
Ordinaryin the caule,

16. Where faftsda not admit a dire@ proof, Frefump
tices are received as evidence which. in many cafes, make
&s coavincing a proof as the dire®. Prefumptions are
confequences deduced from fadts known or proved, which
infer the certainty, or at Jeall a ftrang probability, of a-
nother fa% to be proved. This kind of probation is
therefore called artificial, becaufe it requires a veafoning
to infer the truth of the point in queltion, from the fadts
that already appear in proof, Prefumptions are either,
1. juris ¢f de jure ; 2. furis; ov 3, beminis ov fudicis,
The firlt fort obtaing, where ftatute or cuftom eftablifh es
the wrath of any point upen a prefumption ; and it is fo
ftrong, that it rejets all proof that may be brought to -
lide it in fpecial cafes  Thus, the teflimony of a witnefs,
who forwardly offers himfelf wit! out bein% cited, is, from
2 prefumption of his paniality, reje@ed, let his charater
be ever fo fair ; and thus alfo, a minor, becasfe he isby
law prefumed incapable of condutting his own affairs, is,
upon that prefumption, difabled from athng without the
confent of his caraiors, though he fhould be known to
behave wich the greatell pradence.  Many fuch prefump.
tions are fixed by {fature. -

9. Prafunmptiones jarie ave thole, which our law
books or decifions have eftablithed, withoot founding any
particular conf:quence upon them, or {taruting fuper pro-
Jimpto. Mot of this kind ere not proper prefumprions
“inferred from pofitive fats, but arefounded mertly on ke
want of a contrary proof : thus, the lega) pretumptions
for freedom, for fife, for innocence, de aremn M fo
macy negative propofiuons, that Riviud:, death, and
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guilt, arc not to be prefumed, without eviderce brought
by him who makes the allegation.  All of them, whether
they be of dus fort, or proper prefumptions, as they are
orly conjedtures formed from what commonly happens,
may be edided, not only by diret evidence, but by other
conjectures, affording a {teonger degree of probability to
the contrary. Praefumptiones hominis or fudicis, are
thofe which asife darly from the circumttances of parti-
calar cafes; the ftrength of which is co be weighed by the
judge

! lg8. A fiftio juris differs from a prefumption, Things
are prefumed, which are 1 kely 1o be true; but a fiGtion
or law aflumes for truth whats either certainly falfe, or,
at lealt, is as probably falfe as true. Thus, as heir is
feigned ur confidered 1n law as the fame perfon with his
anceflor. Fifions of Jaw mull, in thair effe@s, be al-
ways limited 1o the fpecial purpofes of equity, for which
they were intioduced ; (ee an example, Tit, xxx, 3.

Tit. 32. Of Sentences and their Execution.

Prorertv would be moflt uncertain, if debateable
points might, after receiving a definitive judgmens, b
b:ought again io queltion, at the pleafure of either of the
pirties: Every ffate has the.efore affixed the charader
of final to certain fentences or decrees, which inthe Ro-
man faw are called rer fudicare, and which exclude all
review or rehearing

2 Decrees of the court of Seflion, are either in forp
contradiftorie, where both parties have litigated the
caufe, or in ablence of the defender. Drzcrees of the
Seflion in fore cannot, in the general cafe, ve again
b-ought under the review of the court, ¢ther on points
which the parties negleted to plead before fentence
{which we call competent and omitted). or upon points
pleaded and found infufficient {proponed and repelled.)
But decrees, though in fere, are reverfible by the court,
where either they labour under eflential nullities ; ¢. g,
where they are altra perit2, or not conformable to their
prounds and warrants, or founded on an error in calenl,
&e.; or where the party againft whom the decree is ob-
tained has thereafier recovered evidence {uflicient to over-
turn it, of which he knew not before,

. As parties might formerly reclaim agaioft the fen..

tences of the feflion, at eny time before extralling the
decree, no judgment was final til] exwadt; but now, a
fentence of ihe inner-houfe, either not reclaimed againil
wichin [ix federunt days after its date, or adhered toupon
a reclaiming bidl, though 1t canoot reccive execution it
extrall, makes the judgment final as to 1he court of Sef-
fion. And, lyan order of che houfe of Lords, March
24. 1724, no appeal iz to be reccived by them from fen-
tences of the Seflion after five years from extradling the
fentence ; unlefs the perfon entitled to fuch appeal be mi-
por, clothed with a hulband, nim comprr mentis, im-
pifaned, or ont of the kingdom, Seatences pronoun.
ced by the Lord Ordinary have the fume eff &, if not
rechimed agaialt, as 1f they were pronounced i prefence ;
and all petinons againdt the inverlocator of an Ordinary
molt be preferred within eight fedctunt days after fign-
wog fuch inteslocutor,

4. Dn-
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4. Decrees, inablince of the defender, have not the
force of ros fud-cate a3 to hamy fur where the defender
does not appear, he cennot be faud to have fubjedted lum-
felt by the ju tical contrat which is implied w luifcon-
teftation s A party therefore imay be reflored againft thefe,
upon paying te the other his cofls in recovering them,
The fentences of inferior eourts may be reviewed by the
court of Seffion, befor: decree, by advocation, and after
decree, by fulpealion or veduéhion ; which two lafl are
alfo the methods of calling inqueftron fuch decrees of the
Seffion itfelf as can again be biought under the review
of the court.

§- Redudtion is the proper remedy, either where the
decree has already ccceived full execwion by payment,
or where it decrees nothing to be paid or performed,
but fimply declares a right in favour of the purfuer,
Sufpeofion is that form of law by which the effe® of a
fentence condemnatory, that has not yet received evecu-
cution, is ltayed or poftponed, 1ill the ca.fe be again
confidered, The firfl ftep towards fufpenfion is a bill
preferred to the Lord Ordinary on the bills. This bill,
when the defire of it is granted, is a wasrant for iffuing
Jeuters of fufpenfion which pafs the fignet ; but, if the
prefemerof the il fhall eot, with:n fourteen days after
paffing it, expedie the Jeiters, exccution may proceed
on the fentence.  Sufpenfions of decrees in foro cannat
pafs, but by the whole Lords in time of feflion, and by
three in vacation time : but other decrees may be fufpend-
ed by any ore of the judges. -

6. As fufpenfion has the effc&t of faying the execu-
tion of the creditor’s legal diligence, it cannot, in the
general cafe, pafe without caution given by the fulpender
1o pay the debt, in the event it fhall be found due.

Where the fufpender cannot, fiom his Jow or fufpected

circum{tances, procure unqueflionable fecurity, the Lords
admit joratory caution, 7. ¢ fuch as the fufpender
fwears is the beft he can offer 1 but the reafons of {ufpen-
fion are, in that cefe, to be cosfidered with particvlar
accuracy at pafling the bill. Decrees in favour of the
clergy, of univerfitics, hofpitals, or parith fchool malters,
for their ftipends, vents, or falaries, cannct be fufpend.
ed, but upon produdlion of difcharges, or on configna-
vion of the fums charped for, A charger, who thinks
himfelf fecure without a cautioner, and wants difpatch,
may, where a fulperfion of his diligence is fought, ap-
ply to the court to get the reafons of fufpenfion fummari-
Iy difenfled on the bill

#. Though he, inwhofe favour the decree fufpended
s pronounced, be always called the charger, yetadecree
may be fufpended before a charge be given on it. Nay,
folpenfion is competent even where there is no decree,
for putting a ftop to any illegal a¢t whatfoever: Thus, a
building, or the exercife of a power which one affumes vn-
warrantably, is a p oper fubject of fufpenfion, Letters of
fufpenfionare confidered mercly as = prohibitory diligence ;
{0 that the fufpender, if he would warnprovoker, muft bring
an adtion of redudtion.  If upon difer fling the letters of
fufpenfion, the seafons fhall Le fultained, a decree is pro-
pounced, fufpending the letiers of diligence on which
the charge was piven fimflicster ; which s called a decree
of fufpenfion, and takes off the eflet of the decree fnf-
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proded, B the resfuns of fulpenfion be repelled, the
coust frnd the fetrers of dibgonce ordesly procesded, £ o
repularly carned on; and they ordun them to be put w
farther ¢xecuuon,

8 Decices ave carried into execution, by diligence,
either agualt the perfon, or againlt theeltate of the debe-
or. The firt fiep of parfonal execution is by letters of
horning, which pafs, by warrant of the court of Sellion,
on the dicrees of magiflrates of buroughs, fheriffs, ad-
murals and commiffun.e. I the debtor does not obey
the will of the letters of horning within the deys of the
charge, the charger, afier denouncang him rebel, and
re.dhrmg the horning, may apply for letters of caption,
which contain & command, not only to meflengers, but
to magiftrates, vo apprebiend and imprifon the debior,
All meflungess and magilisates, who refufe their aflittance
in executing the caption, are hiable fubfidaric for the
debr; and fuch fablidiary altiva is fupported by the exe-
cution of the meflenger employed by the credizor, ex-
ireﬂ?ng that they were charged to concur, and wouldnot,

etters of ¢aprion contain an exprefs warrane 10 the mef-
fenger, in cafe he cannot get accefs, to break open all
doors, and other lock faft places,

9 Law fecares peers, married women, and pupils,
againft perfonal execution by caption upon civil debss,
No caption can be executed againft o debtor within (he
precinéts of the King's palace of Holyroodhoufe: But
this privilege of fanétuary afforded no feceray o crimi-
nele, as that did which was, by the canon law, confer-
red on churches and religions houfes. 'Where the per-
fonal piefence of a debtor, under caption, is neceflary
in any of our fupreme courts, the judges are empowers
ed to grant him a proteftion, for fuch time as may
be fufficient for his coming and going, wot exceeding a
monih

10 After a debtor is imprifoncd, he ought not to be
indulged the benefit of the air, not even under a guard;
for creditors bave an intereft, that their debrors be kept
under clofe confinement, that, by tbe fgualor carceris,
they may be brought to pay their debt: And any magie
{trate or jailor, who thall fuffer the prifoner to go abroad,
without a proper atteltation, vpon oath, of the danget-
ous ftate of his health, is llable{;.f{;ﬁdmfe for the debr,
Magiitcates are 1n like manner Yiable, f they thall fuffer
a prifoner to elcape, thiough the nfufficiency of their
prifon 1 Bug, if he thall efcape under mght, by the ule
of inflruments, or Ly open torce, or by any orher acci-
dent which cannot be inputed 1o the magifti ates or jador,
they are not chargeable with the debt; previded they
thall have, immediarely after his efcape, made all pullible
fearch for lam, Regularly, no prifoner for debt upen
lerters of caption, though he fhould have made payment,
could be releafed withcut letters of fu penfion, contain-
ing a charge to the jaulor to fet him at liberty; becanfe
the creditor’s difcharge could not take ¢ff the penalty -
curred by the debtor for contempt of the King’s authori-
tyt But to fave vonecellury expence to debrors m tmall
debus, jailors are empowered to ot go prfuners where
the debt does not exceed 200 merks Sots, upon pio-
duction of a difcharge, in which the creditor cenlents to
his relzafe,

15. Cur
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1t. Ouor law, from a conlideration of compafiion, al-
dows infolvear debtors to apply for 2 releafe from pufon,
upen & ceyfo bonerum, f,¢. upon thar mabiog over to the
credutors all cheir cltate, re. and perfonal,  This muil be
infifted for, by way of acuon, to which all the creditors
of the prifoner ought to be made partiecs.  The pofoner
mult, 1 ths adtion, whih is cogniluble only by the
courg of Seffion, exhibic 3 particular inventory of his e-
ftate, and make oath that he has no other eftite tha is
therem contained, and that he has made no conveyance of
any part of it, fince his imprifonment, to the hart of his
creditors.  He muit allo make oath, whether he has
graated any difpofition of bis effeéts before his imprifon-
ment, and cendetcend on the peifons to whom, aud on
the caufe o: granung it; that the court may judge, whe-
ther, by any collufive pradtice, he has forfeiced his claim
to hberty, )

12. A fraudulent bankrupt is not allowed this privi.
Yege ; nor a ¢riminal who is liable in an affythment or
indemmfication to the party injured or his execucors,
though the erime itfelf fhould be exunguithed by 2 par-
don. A difpofition g-anted on a cefio bonorum is merely
in farther fecurity to the creditors, not in faiisfaction or

i1 folutum of the debts  If therefore, the debror thall
acquire any eflate after his releafe fuch eftate may beat-
tached by his creditors, as if there had been no cuffs,
except fo far asis neceffary for his fubfitence. Debt-
_ors, who are fet free on a cefic bonorum, are obliged to
wear a habit proper to dyvours or bankrupts = The Lords
are prohibited to difpenfe with this mark of ignominy,
unlefs, in the fummons and procefs of ceffie, it be hbel-
led, fulldined, and proved, that the bankiuptey praceeds
from misfortune  And hankrupts are condemned to
fubmit 10 the habit, even where po fulpruon of fraud
lies 2gain(t them, if they bave been dealers in an illicite
trade, .
13. Where a prifoner for debt declares vpon oath, be-
fore the magifirate of the jarildi@ion, that he has not
wherewith to mainiamn himfelf, the magiftrote muy fet
him at hiberty, if the sreditor, in confequence of whole
diligence he was imprifoned, doesnot aliment bim within
ten days after intimation made for that purpole. Bue
the magiftraze may, in furh cafe. detain him in prifoa,
if he chules to bear the borden of the aliment, rather
than releafe him, The flatute authorifing this releale,
which is ufually cailed the a&t of grace, is limited wo the
cafe of prifoners for civil debts.

14. Decrees arc executed againft the moveable eftate
of the debto by arreftmeat or poinding ; and againl his
heritable eftate, by inhibition, or adjudication  If one
be condemned, in a removing or other procels, to quit
the poffeflion of lands, and refufes, nowwithitanding a
charpe, lesters of cjection are granted of courfe, ordein-
ing the fheriff to e)e&@ him; and to enter the obrainer of
the de- ree into poflcffion.  Where one oppefes by violence
the execution of a decree, or of any lawiul diligence,
which the civil magiitrate s not able 1y himfelf and his
officers to make grod, the execution is enforced manu
milirari.

15. A decrec-arbitral, whi-his  fentence proceeding
on a fubmificn to arbitcrs, has fome afliony with a ju-

Vor. 11, Numb, 66, 2
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dicial fentence, though in moft refpefs the two differ,
A fubmiflion is a contra@ entered into, by two or more
parties who have dilputable nights or claims, whereby
they refer their differcnces to the final determination of
an arbiter or arbiters, and oblige themfelves to acquiefce
in what fhall be decided, Where the day within which
the arbiters are to decide, is [eft blank in the fubmiffion,
praflice has hmited the arbiters power of deciding to a
year.  As this has proceeded from the ordinary words
of ltyle, empowering the arbiters to determine betwixe
and the day of pext to come ; there-
fore, where a fubmullion is indefinite, without fpecifying
any time, like all other contra&s or obligations, it fub-
fitts for forty years, Submiffions, ke mandates, expire
by the death of any of the parties-fubmitters before leq-
tence.  As arbiters are pot veited with juriddi&ion, they
cannot compel witnefles to make oath before them, or ha-
vers of writings to exhibit them; but this defect is {up-
plicd by the court of Seffion, who, arthe fuit of the ar-
biters, or of eithes of the parties, will grant warrant for
citng witneffes, or for the exhibition of writings. For
the {ame realon, the power of arbiters is barely o de-
cide ; the execution of the decree belongs to the judge.
Whete the {fubmitters confent to the vegiltration of he
decree-arbitral, performance may be enforced by fummary
diligence:

16, The power of arbiters ic whollyderived fromthe
confent of parues  Hence, where their powers are H-
mited to a certain day, they cannot pronounce fentence
after that day  Nor can they fubjedt parties o a penalry
higher than that which they have agreed ta in the fub-
mifion. And where a fubauflion 1s limited to fpecial
claims, fentence pronounced on {ubjedts not fpecificd in
the (ubmiflton is null, as being witra vires compromiff,

17. But, on the othet part, as fubmiflions are defign-
ed for a moll favoursble purpofe, the amicable compo-
fing of differences, the powers thereby conferred on ar-
biters receive 4n ample interpretation. Decrees-arbitral
are not reducible upon any ground, except corruption,
bribery, or falfehood,

Tit. 26. Of Crimes.

THEe word erime, in its moft general fenfe, includes
every breach, cither of the law of God, or of our coun-
try ; in a more refbsicted meaning, it figoifies fuch tranfe
greflions of law as are punifhable by courts of juftice.
Crimes were, by the Roman law, divided into public and
private. Public crimes were thofe that were exprefsly
declared fuch by fome law or conftitution, and which, on
account of their more atrocious nature and hurtful con-
fequences, might be profecuted by any member of the
community, Private crimes could be purfucd enly by
the party injured, and were generally punithed by a pe-
cuniaiy fine io be appliedto his ufe. By the law of Scot-
land no private party, except the perfon injured, or his
next of hin, canaccofe eriminally : but theKaag’s Adve-
cate, whao in this queftion reprefents the commumty, hag
a night o profecute all crimes in vindictam publicam,
though the party injuied fhould refule 1o con. ur.  Smallec
oficnces, as peuty riots, injuties, ¢, which do not de-
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